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PREFACE  TO  FOURTH  EDITION. 


In  the  preface  to  the  original  edition  of  this  treatise^  dated  in 
September,  186&y  the  authors  felt  it  necessary  to  make  some  apol- 
ogy for  the  publication  of  a  book  upon  a  new  subject,  as  well  as 
for  the  defects  of  the  book  itself.      The  great  success  of  the 
book,  a  second  and  revised  edition  of  which  appeared  within  a 
year  after  its  first  issue,  and  a  third   and   enlarged  edition  in 
the  Autumn  of   1874,  dispensed  with  any  further  apologies  for 
its  appearance;   but,  although   many  defects  in  its  original  exe- 
cution were  gradually  removed,  the   authors   have   always  felt 
that    the    whole    plan    was    susceptible    of     considerable    im- 
provement.    The  time  has  now  arrived  when  a  thorough  revi- 
sion of  that  plan  is  practicable;   and   this,  although  purporting 
to  be  a  fourth  edition  of  the  original  treatise,  is   substantially 
an  entirely  new  work.      During  the  eighteen  years  which  have 
now  elapsed  since  the  first  edition   was  published,   there   has 
been  a  great  development  of   the  law  upon  the  entire  subject 
of  Negligence,  with  an  enormous  addition  to  the  reported  de- 
cisions.     Many  points,  upon  which  there  was  a  great  conflict 
of  authority,  even  when  the  last  edition  of  this  book  was  is* 
sued,  are   now   thoroughly   settled;   and    many   new   questions 
have  arisen,  upon   which  the  Oonrts  are  not  all  agreed.      It 
would   be  difficult  to  name  any  branch  of   the  law  which  has 
had  a  greater  or  more  interesting  growth  during  the  last  forty 
years,  and  especiaUy  during  the  last  twenty. 

Consequently,  when  the  authors  undertook  a  fresh  revision 
of  their  work,  after  postponing  it  for  years  after  the  last  issue 
had  been  exhausted,  they  found  that  justice  to  their  task  de- 
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manded  a  complete  rewriting  of  the  whole.  They  were  deter- 
mined to  avail  themselves  of  all  the  light  whicli  had  been  cast 
npon  the  subject  by  the  labors  of  other  writers,  as  well  as  by 
the  decisions  of  the  Courts,  discarding  all  prejudice  in  favor 
of  their  own  original  plans,  rejecting  everything  which  they 
had  once  written,  but  which  did  not  thoroughly  commend  itself 
to  their  present  judgment,  accepting  and  giving  due  credit  for 
every  suggestion  of  other  authors  which  carried  conviction  with 
it,  and  generally  writing  as  if  they  had  never  written  on  the 
subject  before. 

The  inevitable  expansion  of  the  work  into  two  volumes  has 
made  this  transformation  easier;  because  it  will  hereafter  be 
cited  by  volume,  aa  well  as  by  section.  The  whole  book  has, 
therefore,  been  entirely  recast.  The  arrangement  is  new ;  the 
classification  of  subjects  is  new;  the  titles  of  the  chapters  are 
largely  new ;  the  order  in  which  they  are  given  is  new ;  the 
numbering  of  the  sections  is  new;  and  all  the  sections  have 
been  so  fully  rewritten  that  only  a  minority  retain  their  identity. 
The  first  edition  contained  613  sections  in  673  pages;  the  pres- 
ent edition  contains  772  sections  in  1,226  pages;  although  many 
of  the  old  sections  have  been  entirely  thrown  ont,  as  unne- 
cessary under  the  present  plan.  The  old  editions  will  always 
be  useful  to  those  who  desire  to  trace  citations  from  them 
in   the  reports;    and  such  citations  are  exceedingly  numerous. 

There  would  be  no  hesitation  in  acknowledging  that  this 
transformation  was  due  to  radical  defects  in  the  original  plan 
or  in  its  execution,  if  such  were  the  fact ;  but  such  is  not 
the  case.  ]N either  was  free  from  faults  ;  but  the  new  plan 
has  been  made  practicable  by  the  wonderful  development  of 
the  law  of  Negligence  within  the  last  few  years;  and  it  could 
scarcely  have  been  carried  out  satisfactorily,  eighteen  or  twenty 
years  ago,  for  want  of  reported  cases  to  support  the  frame- 
work. The  first  edition  cited  about  4,660  cases :  these  vol- 
umes cite  about  10,000  cases,  after  throwing  ont  hundreds   of 
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thoee    referred    to  in  former    editions,   which  are    now  saper- 
seded. 

While,  as  was  stated  in  tlie  preface,  the  first  edition  of 
this  treatise  was  practically  a  pioneer  in  its  field,  no  attempt 
having  been  previously  made  to  collect  American  decisions  npon 
the  subject,  and  nothing  indeed  having  been  published  upon  it, 
except  Mr.  Hay's  small  collection  of  leading  cases  in  England 
and  Scotland,  the  subject  of  Negligence  has  since  been  treated 
by  able  writers,  to  whom  the  anthers  are  indebted  for  valuable 
su^estions,  of  which  they  desire  to  make  the  fullest  acknowl- 
edgment. The  elucidation  by  Dr.  Wharton  and  Mr.  Green 
of  the  true  doctrine  of  the  civil  law  concerning  Degrees  of 
Negligence  has  seriously  modified  the  statement  of  the  com- 
mon law  in  this  respect  in  this  volume ;  although  their  opinions 
as  to  the  applicability  of  the  civil  law  doctrine  to  modem  affairs 
have  not  been  fully  accepted.  Dr.  Wharton's  discussion  of  the 
doctrine  of  causal  connection  has  been  found  very  useful. 
The  clear  and  concise  treatise  of  Mr.  Horace  Smith  has  been 
very  helpful ;  and  his  happy  thought  of  identifying  the  case 
cited  by  stating  its  subject  briefly  in  brackets  has  been  gladly 
adopted.  Mr.  Whittaker's  American  notes  to  the  same  book 
have  furnished  many  valuable  citations  to  supplement  and 
verify  extracts  from  the  original  reports.  The  work  of  Mr. 
Charles  F.  Beach,  Jr.,  on  Contributory  Negligence  has  fur- 
nished much  assistance  in  the  preparation  of  the  chapter  on 
that  subject.  But,  upon  the  whole,  the  aid  which  has  been 
derived  from  Judge  Thompson's  notes  to  Leading  Cases  on 
Negligence  has  probably  been  of  greater  value  than  that  ob- 
tained from  any  other  source.  At  the  same  time,  no  citation 
appears  in  these  pages  which  has  not  been  verified  by  direct 
reference  to  the  original  report,  if  attainable;  and  the  only 
exceptions  to  this  rule,  which  are  known  to  exist,  consist  of 
a  few  Scotch  cases,  very  trifiing  in  number,  and  not  of  very 
great  importance. 
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With  regard  to  the  general  plan  of  the  work,  we  can 
only  repeat  the  language  used  in  the  preface  to  the  third 
edition : 

^'  It  was  oar  original  design  to  collect  within  one  volnme  all 
the  law  relating  to  negligence,  considered  as  a  tort,  and  to  exclode 
everything  else ;  and  it  is  only  by  reference  to  this  plan  that  the 
general  character  and  scope  of  the  book  can  be  understood.  This 
plan  was  modified,  however,  for  the  sake  of  the  convenience  and 
advantage  of  the  profession,  by  adding  chapters  apon  the  law  of 
negligence  with  reference  to  Attorneys,  Bankers,  Passenger  Carri- 
ers, Physicians,  and  Telegraphs,  partly  for  the  reason  that  persons 
engaged  in  snch  lines  of  business  owe  certain  duties  independent 
of  contract,  and  partly  because  their  liabilities  for  the  negligent 
performance  of  their  contracts  are  for  the  most  part  governed  by 
the  same  principles  which  fix  the  liability  of  persons  guilty  of 
purely  tortious  negligence.  On  the  other  hand,  the  law  of  negli- 
gence, in  its  special  relation  to  Shipping,  was  omitted,  partly  be- 
cause that  ground  had  been  fully  covered  by  several  standard  trea- 
tises, and  partly  because  the  rules  applicable  to  shipping  under 
Admiralty  law  are,  in  some  respects,  so  peculiar,  that  analof^es 
from  Admiralty  decisions  would  mislead  practitioners  under  the 
common  law  who  should  seek  to  apply  them  to  other  cases. 

The  responsibility  of  carriers  of  goods  has  not  been  considered 
within  the  scope  of  this  work,  because  they  are  generally  liable  as 
insurers,  unless  protected  by  special  contract. 

A  chapter  on  Damages  was  added,  because,  while  not  incon- 
sistent with  the  general  line  of  the  work,  it  was  impossible  to  refer 
to  any  treatise  on  that  special  subject  which  collected  the  law  upon 
damages  in  cases  of  negligence  in  any  convenient  form,  or  which 
stated  it  in  entire  harmony  with  the  theory  of  this  treatise.'' 

We    now  submit  our  work  to  the    candid,  and,   we  trust, 

the  kindly,  judgment  of  our  professional   brethren. 

Nbw  Tors,  March  1,  1888. 


\ 


TABLE  OF  CONTENTS. 


Part  I.  General  Principles. 

II.  Liabilities  arising  out  of  Personal  Relations. 

III.  Public  Corporations  and  Officers. 

IV.  Public  Ways. 
V.  Carriers. 

VI.  Personal  Services. 

VII.  Management  of  Property. 

VIII.  Damages  for  Negligence. 


PART  I. 


GENERAL     PRINCIPLES 


CHAPTER  L 

NEGLIGENCE  IN  GENERAL 

VOL.  I— PAGB 

Sec  i.  N(|[ligence  variously  defined i 

2.  Difnculty  of  exact  definition 3 

3.  Definition  of  actionable  negligence 3 

4.  Negligence  and  damage  must  concur 4 

|.  Analysis  of  a  cause  ofaction  on  negligence 4 

6.  Dr.  Wharton's  definition  reviewed 5 

7.  Election  between  intended  and  unintended  injury 6 

8.  Duty;  an  essential  element 7 

9.  The  duty  must  be  to  use  care 8 

10.  The  duty  must  be  a  legal  one 8 

11.  No  unreasonable  duty  required 9 

12.  In  detennining  duty,  regard  to  be  had  to  era 11 

13.  Violation  of  statutory  duty I2 

14.  Duty  cannot  be  delegated  .   14 


Vlll  TABLE   OF   CONTENTS. 

TOL.  I— PACJ 

Sec.i  5.  No  negligence  where  there  is  no  breach  of  duty 16 

16.  Inevitable  accident 16 

17.  Apparent  exceptions  to  last  rule i^ 

18.  What  is  not  inevitable  accident 19              \ 

19.  Absence  of  intent  to  produce  damage 20 

20.  Distinction  between  negligence  and  fraud 21 

21.  Defendant's  anticipation  of  injury  not  essential 22 

22.  Election  between  contract  and  tort 23 

23.  Damage ;  an  essential  element 24 

24.  Damage  must  be  to  plaintiff 24 


CHAPTER  11. 

PROXIMATE     CAUSE. 

Sec.  25.  Breach  of  duty  must  cause  the  damage 25 

26.  Breach  of  duty  must  be  the  proximate  cause 26 

27.  Breach  of  statutory  duty  27 

28.  Natural  sequence  defined  20 

29.  Foreseen  and  unforeseen  consequences  of  negligence 3^ 

30.  Extraordinary  consequences  of  negligence 3* 

31.  Intervening  cause,  breaking  connection 34- 

32.  Intervening  cause  must  be  either  a  superseding  or  responsible  , 

cause 3^ 

33.  Superseding  cause  and  inevitable  accident  distinguished %  - 

34.  Intervening  responsible  cause  not  superseding. ^ 

35.  Intervening  cause  illustrated ^ 

36.  Intervening  cause  must  be  culpable ^ 

37.  Intervening  cause  must  be  a  free  agent ^ 

38.  Intervener  not  culpable  if  ignorant  of  facts T^ 

39.  Superior  force  concurring  with  defendant's  negligence ^^ 

40.  Superior  force  concurring  with  defendant's  delay 4! 


CHAPTER   III. 

DEGREES  OF  NEGLIGENCE. 

Sec.  41.  The  theory  of  two  degrees  of  negligence ^7 

42.  Its  impracticability  in  modem  affairs 4E 

43.  Unsatisfactory  tests  of  ordinary  care 49 

44.  Necessity  of  an  exceptional  degree  of  care 50 

45.  The  requirement  just  and  reasonable S^ 

46.  "  Utmost  care ; "  when  required 53 

47.  Three  degrees  of  care  defined 54 

48.  Correlative  degrees  of  negligence 5^ 

49.  '* Gross,"  "ordinary"  and  ** slight"  negligence  defined jj 

50.  Standard  of  "great  care"  stated jj 

51.  Application  of  the  rule  to  passenger  carriers ^ 


TABLE   OF   CONTENTS,  IX 

CHAPTER   IV. 

QUESTIONS  OF  FACT  AND  LAW. 

VOL.  I — PAGB 

Sec.  52.  Neglignence  a  question  of  mingled  law  and  fact 61 

53.  Province  of  the  court  and  of  the  jury 62 

54-  Questions  proper  for  the  jury 64 

55.  Proximate  cause ;  when  Question  for  the  jury 64 

56.  When  question  is  one  of  law  for  the  court * 67 

CHAPTER  V. 

EVIDENCE. 

Sec.  57.  Plaintiff 's  burden  of  proof 71 

58.  What  will  suffice  to  shift  the  burden  of  proof 74 

59.  When  maxim  res  ipsa  loquitur  applies 76 

60.  Illustrations  of  its  application 78 

CHAPTER  VI. 

CONTRIBUTORY  NEGLIGENCE. 

Sec.  61.  Contributory  negligence  defined 82 

62.  Contributory  negligence  under  statutory  claims ^d 

63.  Reason  of  rule 88 

64.  When  no  defense 90 

65.  Fault  must  be  injured  party's 90 

66.  Fault  of  stranger  no  defense 92 

67.  Husband  and  wife 98 

68.  Knowledge  of  principal  when  imputed  to  agent 98 

69.  Knowledge  of  agent  when  imputed  to  principal 99 

70.  Contributory  negligence  of  children 100 

71.  Negligence  of  parents  in  parent's  action loi 

72.  Parent  roust  be  actually  in  fault 102 

73.  Degree  of  care  required  from  child 103 

74.  Imputation  of  parent's  negligence;  New  York  rule 109 

75.  New  York  rule  criticised no 

76.  Imputed  negligence ;  Illinois  rule 112 

77.  Imputed  negligence  of  parent  while  in  custody  of  child 112 

78.  Imputation  of  negligence  denied ;  Vermont  rule 115 

79.  No  imputed  negligence  if  child  careful 116 

80.  Imputed  negligence ;  limitation  of  rule 116 

81.  Imputed  negligence;  parent  must  be  acting  as  such 118 

82.  Imputed  negligence;  parent  must  be  negligent  in  fact 118 

83.  Imputed  negligence ;  age  of  child 119 

84.  Imputed  negligence;  lunatics,  &c 121 

85.  Plaintiff  not  prejudiced  unless  actually  in  fault 1 22 

86.  Plaintiff  not  prejudiced  by  want  of  ordinary  care 125 

87.  Ordinary  care  defined 128 

88.  Care  required  of  infirm,  &c  130 

89.  Effect  of  mistaken  judgment  under  sudden  alarm 132 

90.  Duty  of  looking  and  listening 135 

91.  Effect  of  defendants  advice  or  invitation 1 37 

92.  Plaintiff  not  bound  to  anticipate  ne|^ligence 140 

93.  Plaintiff's  fault  must  contribute  to  mjury 144 

94.  Plaintiff's  fault  must  proximately  contribute  to  injury 147 


•I 


TABLE   OF   CONTENTS 


.  VOU  I— PACE 

SEC.  95.  Negligence  increasing  damages  only,  no  bar. 1 50 

96.  Plaintiff's  fault  need  not  be  cause  of  injury 1 52 

97.  Effect  of  technical  trespass 1 54 

98.  Technical  trespass  no  bar 157 

99.  Defendant's  later  negligence ;  rule  in  Davies  v.  Mann 160 

100.  Illustrations  of  rule 166 

loi.  Rule  not  applicable  where  plaintiff  willfully  incurs  injury 167 

102.  Illinois  rule  of  comparative  negligence 170 

103.  Rule  in  Georgia  and  Tennessee 174 

104.  Effect  of  violating  Sunday  law 175 

105.  Plaintiff's  fault  in  representative  capacity 178 

106.  Burden  of  proof — conflict  of  decisions . .  179 

107.  Burden  of  proof  on  plaintiff 179 

108.  Burden  of  proof  on  defendant 182 

109.  Burden  ought  to  be  on  defendant 184 

1 10.  Presumption  against  negligence — how  overbalanced 185 

111.  What  proof  of  care  sufficient 187 

112.  Inference  from  circumstances 189 

113.  Pleading ;  absence  from  fault 191 

1 14.  Questions  of  law  and  fact 192 

CHAPTER  VII. 

PARTIES  TO  ACTIONS  FOR  NEGLIGENCE. 

Sec.  115.  Persons  directly  or  indirectly  injured 200 

1 16.  Who  may  sue  on  breach  of  contract 202 

117.  Liability  for  selling  dangerous  goods 204 

118.  Private  actions  upon  public  obligations 205 

119.  Reversioners  and  mortgagees 20$ 

120.  Landlords  and  tenants ....   207 

121.  Infants  and  lunatics 209 

122.  Joint  liability  of  trespassers  and  others 210 

123.  Who  are  not  jointly  liable 211 

CHAPTER  VIII. 

DECEASED    PERSONS. 

Sec.  124.  No  common-law  liability  for  injuries  causing  death 213 

125.  The  statutory  remedy 215 

1 26.  The  English  statute  (Lord  Campbell's  Act) 215 

127.  The  statute  of  New  York  and  otner  states 216 

1 28.  Special  and  limited  liability  in  certain  states 217 

129.  Limited  liability  in  Pennsylvania 219 

130.  Special  homicides ;  dwelling,  &c 219 

131.  Action;  when  brought  in  state  where  injury  occurred 220 

132.  Action ;  when  may  be  brought  in  another  state 222 

133.  Who  may  bring  action 223 

134.  For  whose  benefit  action  may  be  broueht 224 

135.  No  action  without  surviving  statutory  beneficiary 225 

136.  When  illegitimates  entitled  to  benefit  of  statute 226 

137.  Pecuniary  injury;  how  far  essential  to  action 226 

138.  Cause  of  action  for  instantaneous  death 227 

139.  Limitation  of  time  to  commence  action 228 

140.  Effect  of  decedent's  settlement  or  waiver  of  statutory  benefit . .  229 


TABLE    OF   CONTENTS.  XI 


PART  II. 


LIABILITIES  ARISING  OUT  OF  PERSONAL  RELATIONS. 


CHAPTER  IX. 

LIABILITY  OF  MASTERS  FOR  SERVANTS. 

VOL.  I— PAGB 

Sec.  141.  General  rule  of  liability 230 

14.2.  Principle  of  the  rule 232 

143.  Application  to  relation  of  principle  and  agent 233 

144.  Agency  necessary  to  create  responsibility 234 

145.  Master's  liability  for  servant's  acts  under  implied  authority....  237 

146.  Master  not  liable  for  acts  outside  of  employment 240 

147.  What  acts  are  within  employment 242 

148.  Implied  authority  of  servant ' 246 

149.  Servant's  abuse  of  authority 249 

150.  Master's  liability  for  servant's  willful  acts 250 

151.  Ostensible  authority  for  willful  acts 253 

152.  Master  not  liable  for  servant's  known  abuse  of  power 256 

153.  Willful  acts,  when  consequence  of  negligence 257 

154.  When  master  is  liable  for  servant's  willful  acts 258 

155.  Disobedience  of  master's  orders 259 

156.  Master  not  liable  criminally  or  for  penalty 261 

157.  Liability  for  sub-agent's  acts 262 

158.  Implied  liability  of  ownership  x>f  vehicle 265 

159.  Ownership  of  other  property,  how  far  implies  liability 266 

160.  Who  is  to  be  deemea  a  master. 267 

161.  Nominal  master,  when  not  liable 270 

162.  Liability  for  servant  hired  out 271 

163.  Liability  of  trustees  for  employee's  acts 274 

164.  Liability  for  contractor's  negligence 275 

165.  When  a  contractor  becomes  a  servant 277 

166.  Effect  of  employer's  control  over  contractor 279 

167.  Effect  of  right  of  dismissal  of  contractor 281 

168.  Employer  not  liable  for  contractor's  negligence 282 

169.  Negligence  of  sub-contractor  and  part  contractor 286 

17a  Employer  not  liable  for  contractor's  servants 288 

171.  Employer  liable  for  servants  selected  by  him 289 

172.  Liability  for  servants  compulsorily  employed— pilots 290 

173.  Liability  of  owner  for  servants  employed  on  land 291 

174.  Liability  of  employer  for  his  own  neglect 294 

175.  Liability  for  contractor's  unlawful  acts 296 

176.  Omission  of  duty  not  excused  by  contracting  to  have  it  done.. .  297 


CHAPTER  X. 

LIABILITY  OF  MASTERS  TO  SERVANTS. 

Sec  177.  Exemption  of  masters  irom  liability  to  servant 300 

178.  Reasons  assigned  for  the  rule 301 

179.  The  real  reason 305 


Xll  TABLE   OF   CONTENTS. 


VOL.   I— TAG* 

Sec.  i8o.  The  general  rule * 306 

181.  Effect  of  statutes 309 

182.  Volunteer;  when  considered  servant 310 

183.  Who  is  a  volunteer  assistant 311 

184.  Master  does  not  insure  against  risks  incident  to  the  business. . .     312 

185.  What  risks  servants  assume 31 

186.  Risks  assumed  under  express  orders 31 

187.  Master  liable  for  his  own  negligence 320 

188.  Liability  of  firms  and  corporations 322 

189.  Degree  of  care  required  of  master 323 

190.  Duration  of  master's  duty 325 

191.  Duty  to  select  competent  fellow-servants 326 

192.  Evidence  of  negligence  in  selection 327 

193.  Duty  to  employ  sufficient  force 329 

194.  What  materials  master  bound  to  provide 330 

195.  What  materials  master  not  bound  to  provide 333 

196.  Master^s  duty  as  to  materials  not  on  his  property 335 

197.  Illustrations  of  master's  liability 336 

198.  Low  bridges 339 

199.  Low  bridge  cases  analyzed /: 340 

200.  Low  bridge  cases  criticised 341 

201.  Other  structures  necessarily  low 343 

202.  Master's  duty  to  prescnbe  rules 343 

203.  Master's  duty  to  warn  servant  345 

204.  Master's  liability  for  delegated  duties 347 

205.  Illustrations  of  delegated  duties  351 

206.  What  is  sufficient  notice  to  master 354 

207.  Contributory  negligence 35 

208.  Effect  of  servant's  knowledge  of  defects 35 

209.  Review  of  decisions  on  servant's  knowledge 360 

210.  Effect  of  notice  given  by  master 364 

211.  True  rule  as  to  effect  of'^  notice  366 

212.  Test  of  servant's  prudence 367 

213.  Excusable  forgetfulness  of  servants 368 

214.  Servant  not  having  notice  of  danger,  not  prejudiced  by  notice 

of  defect  368 

215.  Effect  of  continuance  in  service  after  notice  of  defect 370 

216.  Presumption  as  to  servant's  knowledge 373 

217.  Means  of  knowledge ;  how  far  notice 374 

218.  Application  of  rule  to  minors 376 

219.  Duties  of  masters  to  minors 377 

220.  Effect  of  servant's  knowledge  of  defects  in  master  personally. .  379 

221.  Servant's  duty  to  warn  master 380 

222.  Burden  of  proof 381 

223.  Application  of  this  rule 383 

224.  Who  are  fellow-servants 383 

225.  Who  are  not  fellow-servants 384 

226.  American  rule;  servant  in  command  not  fellow-servant  with 

others 388 

227.  English  rule ;  servant  in  command  fellow-servant  with  others. .  392 

228.  English  rule  criticised 396 

229.  English  rule  condemned  in  England 397 

230.  Vice-principals  not  fellow-ser\'ants 398 

231.  Who  are  vice-principaJs  400 

232.  New  York  discrimination  against  corporations 401 

233.  General  limitations  of  master's  liability  for  vice-principal  or 

manager 402 


TABLE    OF   CONTENTS.  XUl 


VOL.  I— PACK 

Sec.  234.  Servants  must  be  in  same  common  employment 404 

235.  What  constitutes  common  employment 405 

236.  Who  are  in  common  employment 406 

237.  Who  are  not  in  common  employment  406 

238.  Illinois  rule  as  to  common  employment 407 

239.  Illustrations  of  common  employment 409 

240.  Illustrations  of  fellow-servants  in  common  employment  under 

English  rule 413 

241.  Illustrations  of  fellow-servants  in  common  employment  under 

all  rules 41 5 


CHAPTER  XL 

LIABILITY  OF  SERVANTS. 

Sec.  242.  Servant^s  liability  to  master 423 

243.  Servant  not  liable  to  third  person  for  breach  of  contract 423 

244.  Servant  liable  to  third  person  for  tortious  negligence 424 

245.  Servant's  liability  to  fellow- servants 426 

246.  Liability  to  ship-masters 427 

247.  Servant  not  liable  for  negligence  of  a  fellow-servant 427 

248.  Joint  liability  of  master  and  servant 428 


PART    III. 


PUBLIC  CORPORATIONS  AND   OFFICERS. 


CHAPTER  XIL 

MUNICIPAL  CORPORATIONS. 

Sec.  249.  The  state  cannot  be  coerced  by  suit 430 

250.  Extent  of  state's  immunity 431 

251.  State  may  consent  to  be  sued 432 

252.  Immunity  of  Slate  agents 433 

253.  Municipal  corporations  as  State  agencies 435 

254.  Legislative  control  over  municipal  corporations 436 

255.  Public  and  private  functions  of  municipal  corporations 439 

256.  Counties,  towns,  etc.,  as  State  agencies 441 

257.  Counties  in  Pennsylvania,  Maryland,  etc 445 

258.  New  England  towns 447 

259.  When  liable  at  common  law 448 

260.  Public  duties—preserving  the  peace 450 

261.  Non-liability  for  mob  violence 452 

262.  Imperfect  execution  of  law  and  ordinances 453 

263.  Granting  licenses  a  governmental  act 455 

264.  Preventing  spread  of  conflagration 457 


XIV  TABLE   OF   CONTENTS. 

VOL.  1— 'A*^J 

Sec.  265.  Negligence  of  firemen  and  defects  in  fire  apparatus 45^ 

266.  Duty  as  to  public  health  and  charities 460 

267.  Duty  as  to  schools  and  school  buildings. 4^^ 

268.  Duties  imposed  by  general  statute 462 

269.  Exercise  of  ^i^ajx-judicial  discretion 4^3 

270.  Illustrations  of  discretionar)'  powers 4^6 

271.  Devisinfi^  plan  of  public  improvement 4^8 

272.  Error  of  judgment  distinguished  from  negligence 47' 

273.  Devising  a  necessarily  dangerous  plan 473 

274.  Injuries  from  sewers  defectively  planned 475 

275.  Plan  found  defective  should  be  altered 47^ 

276.  Discretion  in  the  application  of  limited  funds 479 

277.  Want  of  funds  no  excuse  for  negligence 480 

278.  Professional  advice  may  excuse  defect  in  plan 4^2 

279.  Statutory  directions  as  to  plan 4^3 

280.  Absolute  ministerial  duties 4^4 

281.  Liability  for  breach  of  absolute  duty  implied 4^5 

282.  Legislative  intention  to  be  ascertained 486 

283.  Damage  consequent  on  authorized  act 4^9 

284.  No  duty  to  do  an  unlawful  thing 493 

'  285.  Duty  as  to  lands  and  structures — piers ,  494 

286.  Management  of  private  enterprises — water  service 49^ 

287.  Maintenance  and  repair  of  sewers 497 

288.  Maintenance  and  repair  of  highways  in  New  England S^ 

289.  Implied  liability  for  non-repair  of  streets 5^3 

290.  Negligence  the  only  ground  of  action 5^ 

291.  Corporate  liability  for  acts  of  agents 5°7 

292.  Who  are  agents  of  corporation ff07 

293.  Subordinate  officers  and  agents 5^9 

294.  Officers  having  independent  duties 5' ' 

295.  Departments  of  city  government 5*2 

296.  Departments  having  auxiliary  duties  only 5^3 

297.  Omission  of  duty  not  excused  by  officer's  personal  neglect 5 '4 

298.  Independent  contractors  not  servants 5' 5 

299.  Corporate  liability  for  authorized  wrongful  acts  of  agents 5'^ 

300.  Acts  beyond  corporate  power  to  authorize  or  ratify 5 '9 

301.  Actions  over 5*' 

CHAPTER  XIII. 

PUBLIC    OFFICERS. 

Sec,  302.  Immunity  of  political  officers 5^4 

303.  Immunity  of  judicial  officers ; 5^5 

304.  Test  of  judicial  character  of  act 5^7 

305.  Acting  knowingly  without  jurisdiction 5^7 

306.  Liability  of  judges  of  courts  not  of  record 5^° 

307.  Acts  done  maliciously  or  in  bad  faith 53° 

308.  Officers  having  both  judicial  and  ministerial  functions 53 ^ 

309!  Execution  of  process  contrary  to  its  tenor 533 

310.  Quast'judiciad  officers— how  far  protected 533 

31 1.  Election  inspectors— how  far  liable 535 

312.  Non-judicial  public  officers  classified 537 

313!  Negligent  performance  of  ministerial  duties 53*» 

314!  Liability  for  omissions  of  duty Sf 

315.  Subordinate's  geglect  no  excuse  for  omission  to  act 54* 


TABLE   OF   CONTENTS.  XV 


VOL.   I->PAGB 


Sec.  316.  Who  may  complain  of  breach  of  duty 542 

317.  Presumption  in  favor  of  officer 543 

318.  De  facto  c^cer  liable 543 

319.  Liability  for  negligence  of  subordinates 544 

320.  Third  person  exercising  officer's  functions 545 

321.  Liability  of  postmaster 546 

322.  Army  and  navy  officers 547 

323.  Public  school  officers  and  boards 548 

324.  Highway  overseers,  etc 550 

325.  Government  contractors 550 


CHAPTER  XIV. 

INCORPORATED  PUBLIC  TRUSTEES. 

Sec.  326.  Former  rule  of  liability  of  statutorv  trustees 552 

327.  Present  rule  of  liability  in  England 553 

328.  Incorporated  administrative  boards $55 

329.  Voluntary  coporations  performing  public  functions 557 

330.  Trustees  not  liable  when  agents  only 558 

331.  Trustees  of  public  charities 558 


PART     IV. 


PUBLIC  WAYS. 


CHAPTER    XV. 

HIGHWAYS. 

VOU   II — ^PACB 

Sec.  332.  Liability  for  defective  highways 2 

333.  What  are  highways  within  the  rule 3 

334.  When  obligation  m  respect  to  highway  attaches 6 

335.  Commencement  of  obUgation  limited  by  attachment 11 

336.  When  obUgation  ceases 11 

337.  Duty  to  repair  highways  wholly  statutory 13 

338.  Statutory  liability  for  non-repair 15 

339.  Implied  liability  for  non-repair 18 

340.  Liability  of  road  officers 19 

341.  Obligation  assumed  by  contract 21 

342.  Obligations  of  one  appropriating  part  of  highway 22 

343.  Obligations  of  abutting  owners  as  to  highway 24 

344.  Obligations  of  owner  of  private  way 25 

345.  Joint  and  several  obligations  to  repair 27 

346.  Defects  in  way  concurring  with  other  causes 28 

347.  Defects  in  way  concurring  with  defects  in  adjacent  premises . .  30 


XVI  TABLE   OF   CONTENTS. 


VOL.   II— ffACt 

Sec.  348.  Duty  to  rebuild  destroyed  highway 33 

349.  Protection  of  travel  pending  repairs 35 

350.  What  are  defects  under  the  statute 36 

351.  Defects  in  margins  of  way 39 

352.  Whole  width,  when  must  be  passable 42 

353.  Sidewalks  and  street  crossings 44 

354.  Overhanging  roofs,  awnings,  trees,  &c 45 

355.  Objects  likely  to  frighten  horses 48 

356.  Duty  to  place  lights,  barriers,  &c 51 

357.  Railroad  crossings 54 

358.  Corporation's  liability  for  acts  of  its  licensee 55 

359.  Liability  of  licensee 58 

360.  Conditions  implied  in  license 59 

361.  Obstructions  incident  to  building  operations 62 

362.  Obstructions  incident  to  traffic 64 

363.  Obstructions  from  natural  causes — ice  and  snow 66 

364.  Rule  in  New  York  and  Connecticut 69 

365.  Liability  of  individuals  for  obstructing  highways 70 

366.  Liability  of  corporation  for  third  person's  acts 73 

367.  Basis  of  action  for  injuries 74 

368.  Notice  of  defect,  when  necessary 75 

369.  When  notice  will  be  implied 7^ 

370.  Who  may  maintain  action , 81 

371.  Damages  must  be  special 84 

372.  Action,  when  to  be  brought 87 

373.  Preliminary  action — notice  of  injury ^7 

374.  Defenses 90 

375.  Contributory  negligence 91 

376.  Traveler's  knowledge  of  defect 94 

377.  Care  required  in  traveling  at  night 97 

378.  Defect  in  plaintiff's  carriage,  harness.  &c 98 

379.  Unskillful  driving  contributory  negligence lor 

380.  Unlawful  weight  of  load i02 

381 .  Sunday  traveling 103 

382.  Burden  of  proof. 103 

383.  Damages  recoverable 105 

384.  Action  over  by  corporation 106 


CHAPTER    XVI. 

TURNPIKE  ROADS. 

Sec.  385.  Turnpikes  are  highways i<^ 

386.  Duty  as  to  maintenance  of  road '^ 

387.  Statutory  liability  for  non-repair "' 

388.  Re-appropriation  of  road  by  the  public 112 

389.  Etfecl  of  change  of  control '^3 

CHAPTER   XVII. 

BRIDGES. 

Sec.  390.  Bridges  distinguished  from  highways i '  5 

391.  What  constitutes  a  public  bridge 1^7 


TABLE   OF   CONTENTS.  XVll 


▼OL.  II— PAGE 

Sec.  392.  The  approaches  to  a  bridge 119 

393.  Abutments,  embankments  and  railings 120 

394.  By  whom  bridges  are  repairable 122 

395.  Bridges  across  navigable  streams 124 

396.  Management  and  protection  of  draw-bridges 126 

397.  Toll-bridges 127 

CHAPTER  XVIII, 

CANALS. 

Sic.  398.  State  canals 129 

399.  Obligation  of  canal  companies  to  navigators 130 

400.  Construction  of  canals 131 

401.  Maintaining  bridges,  locks,  etc 131 

402.  Maintaining  embankments,  etc 133 

403.  Repair  of  towing-path  and  fencing  canals 134 

404.  Duties  of  boat-owners 134 

405.  Contributory  negligence 135 


CHAPTER  XIX. 

CONSTRUCTION  AND  MAINTENANCE  OF  RAILROADS. 

Sec.  406.  Care  in  respect  to  track  and  road-bed 136 

407.  What  dangers  must  be  provided  against 138 

408.  Laying  track  on  highway 141 

409.  Damage  to  abutting  owners 144 

410.  Accessories  of  railroads 146 

41 1.  Defects ;  how  proved , 150 

412.  Rights  of  compensated  land-owners 151 

413.  Obligations  to  lessees  and  their  passengers 1 52 

414.  Interference  with  highway 153 

41 5.  Restoration  of  roads  and  bridges 1 54 

416.  Road-bridges  over  railroads 1 56 

417.  Crossings 158 

CHAPTER  XX. 

RAILROAD  COLLISION  WITH  ANIMALS. 

Sec.  418.  Common-law  obligation  to  fence 164 

419.  Care  in  avoiding  injury  to  cattle 166 

420.  Unequal  operation  of  common-law  rule 169 

421.  Statutory  liability 170 

422.  Application  of  statutes 175 

423.  When  fence  must  be  made 176 

424.  Fences  must  be  *'  sufficient" 177 

425.  Fences  must  be  maintained 179 

426.  Causing  fright  of  animals 184 

427.  Duty  to  signal  cattle 188 

428.  Care  towards  trespassing  cattle 191 

429.  Checking  speed  of  train 192 

Vol.  I-  B 


XVIU  TABLE    OF   CONTENTS. 


TOL.  II—FAGS 

Sec.  430.  Rule  as  to  trespassing  cattle 196 

431.  Statutory  rules  as  to  checking  speed 200 

432.  Presumption  as  to  negligence 201 

433.  When  animal  is  rightfully  on  track 203 

434.  Where  fences  are  not  required 204 

435.  Fences  and  cattle-^ards  in  towns 208 

436.  Injury  must  be  owmg  to  defect  in  fence 210 

437.  Effect  of  adjoining  owner's  agreement  to  fence 213 

438.  Adjacent  owner's  employment  to  build  fence 215 

439.  Adjacent  owner's  option  to  build  fence 216 

440.  Compensated  owners  of  land  cannot  recover 216 

441.  Company's  agreement  to  fence 217 

442.  Contract  to  fence  road  not  implied 219 

443.  Who  may  enforce  contract  to  fence 219 

444.  Liability  of  company  using  another's  track 219 

445.  Liability  of  lessees  of  road 220 

446.  Liability  of  ap^nts  and  contractors ' 221 

447.  Who  may  claim  benefit  of  statute 222 

448.  For  what  injuries  is  company  liable 223 

449.  To  whom  is  company  liable 225 

450.  Notice  of  defect ;  when  to  be  given 227 

45 1.  Owner's  contributory  negligence 228 

452.  Owner's  willful  conduct 231 

453.  Owner's  illegal  conduct ♦ 233 

454  Rule  in  Maryland  and  Geoi^ia 235 

455.  Degree  of  care  in  maintaining  fence 23J 

456.  Company's  action  against  owner % 238 

CHAPTER  XXI. 

RAILROAD  COLLISIONS  WITH  PERSONS. 

Sec.  457.  Care  required  to  avoid  injury  to  persons  on  track 239 

458.  Illustrations  of  want  o(  care 24.1 

459.  Negligence  of  other  persons  or  companies 244 

460.  Rate  of  speed 24^ 

461.  Care  required  of  railroads  on  or  near  highways 249 

462.  Care  in  driving  horse-cars 250 

463.  Care  required  at  highway  crossings 252 

464.  Care  required  at  other  crossings 256 

465.  Care  of  stationary  cars  and  engines . . . . : 259 

466.  Absence  of  flagman  and  watchman 260 

467.  Neglect  of  statutory  precautions 262 

468.  Omission  to  ring  bell  at  crossings 266 

469.  Presumptions  in  such  cases 268 

470.  Who  entitled  to  benefit  of  statute 270 

471.  Trains  running  backwards 271 

472.  Contributory  negligence 273 

473.  What  is  not  contributory  negligence 274 

474.  Fractious  horse 276 

475.  Cn)ssing  track  in  view  of  train 277 

476.  Illustrations  of  negligence  in  crossing 278 

477.  What  is  not  negligence  in  crossing 282 

478.  Obstructions  to  view 285 

479.  Crossing  when  highway  is  blocked 287 

480.  Walking  upon  the  track 288 


TABLE    OF   CONTENTS.  XIX 


VOU  11— FAGB 

Sec.  481.  Infirm  persons  and  children 291 

483.  Effect  of  contributory  negligence  on  statutory  liabilities 293 

483.  Recovery  notwithstanding  contributory  negligence 295 

484.  Engineer's  duty  to  foresee  trespassers 297 

485.  Evidence 298 


PART    V. 


CARRIERS. 


CHAPTER    XXII. 

CARRIERS    OF    PASSENGERS. 

« 

Sec.  486.  Obligations  of  carriers  not  merely  in  contract 302 

487.  Who  are  common  carriers  of  passengers 303 

488.  Who  deemed  passengers 303 

489.  Who  not  passengers 306 

490.  When  relation  begins 306 

491.  Liability  to  free  passengers 307 

492.  Who  are  not  free  passengers 308 

493.  Ejection  of  passenger 309 

494.  Carrier  not  insurer 311 

495.  D^ee  of  care  required 313 

496.  Application  of  the  rule  requiring  great  care 315 

497.  Obligations  as  to  vehicles 316 

498.  Exception  as  to  certain  vehicles 319 

499.  Carrier^s  liability  for  the  condition  of  the  road 319 

500.  Liability  for  interference  of  strangers  with  road 320 

501.  When  ordinary  care  only  required 321 

502.  Liability  of  lessees  for  condition  of  road 322 

503.  Accidents  beyond  carrier's  line 325 

504.  Limitations  of  liability  by  special  contract 326 

505.  Re  trictions  on  liability,  how  far  valid 327 

506.  When  carrier's  obligation  commences 330 

507.  When  it  ceases ; 334 

508.  Negligence  in  starting  and  stopping  train 334 

509.  Duty  to  stop  at  platforms 337 

Sio  Duty  to  assist  passengers  in  getting  on  and  off 339 

51 1.  Duty  to  maintain  guard  against  egress 341 

512.  Duty  to  preserve  order 341 

513.  Liability  for  servants'  malicious  acts 342 

514.  Obligation  of  stage-coach  proprietors 344 

515.  Obligations  of  carriers  by  steam  vessels 345 

516.  Presumption  of  negligence 347 

517.  Presumption  of  negligence,  how  rebutted 350 

518.  Negligence,  how  proved 351 


XX  TABLE   OF   CONTENTS. 


Sec. 


VOL.  n— PACK 

19.  Care  required  of  passenger 353 

20.  Negligence  in  getting  on  and  off  a  vehicle^ 357 

21.  Illustrations 360 

22.  Violation  of  statute  forbidding  use  of  platforms,  etc 363 

23.  Negligence  in  being  in  improper  part  of  vehicle 365 

24.  Negligence  in  changing  from  car  to  car 369 

25.  Negligence  in  crossing  tracks  at  stations 370 

26.  Sale  transportation  of  baggage 372 

27.  When  carrier  not  responsible  for  baggage 375 


CHAPTER  XXIII. 

TELEGRAPHS. 

Sec.  528.  Nature  of  the  business 378 

529.  Its  peculiarities 379 

530.  Risks  to  which  it  is  exposed 379 

531.  Statutory  regulations 380 

532.  Obligations  not  merely  in  contract 381 

533.  Obligation  independent  of  contract 381 

534.  Telegraph  companies,  common  carriers 383 

535.  Reasons  for  considering  them  such 384 

536.  Obligation  to  furnish  tele^aphic  facilities 385 

537.  Responsible  only  for  negligence 386 

$38.  Unlawful  messages 387 

539.  Degree  of  care  required 388 

540.  Duty  as  to  receiving  messages 390 

541.  Messages  must  not  be  altered 391 

542.  Evidence  of  negligence 392 

543.  To  whom  company  is  responsible 393 

544.  Connecting  lines 395 

545.  Power  to  make  regulations 396 

546.  Certain  reasonable  rules  considered 397 

547.  Certain  unreasonable  rules  considered .  398 

548.  Notice  of  rules  necessary 400 

549.  Customer  must  actually  know  the  rule 400 

550.  Limitation  of  liability  by  mere  notice 401 

551.  Limitation  of  liability  by  contract 4^2 

552.  Proof  of  special  contract 402 

553.  Validity  of  contracts  exempting  from  liability  generally 403 

554.  Validity  of  special  limitations  of  liability 405 

555.  Ellect  of  stipulations 406 

556.  Evidence  under  special  contract 410 


TABLE   OF   CONTENTS.  XXI 


PART   VL 


PERSONAL    SERVICES. 


CHAPTER  XXIV. 

ATTORNEYS  AND  COUNSELLORS  AT  LAW. 

VOL.  II— PAOB 

Sbc.  557.  The  relation  of  attorney  and  client 41 2 

558.  Degree  of  skill,  etc.,  required  of  an  attorney 414 

559.  General  rule  of  liability 415 

560.  When  liable  for  gross  negligence  only 418 

561.  Liability  to  summary  jurisdiction  of  court 418 

562.  Obligation  dependent  upon  compensation 419 

563.  Retainer  implies  professional  employment  only 420 

564.  Advice  of  counsel,  how  far  a  protection  to  an  attorney 420 

565.  Negligence,  a  question  for  the  jury 421 

566.  Burden  of  proof 422 

567.  Negligenoe  in  instituting  proceedings 422 

56&  Obligation  to  proceed  in  trie  cause 424 

569.  Conduct  of  cause  before  trial 425 

570.  Oblieation  to  take  collateral  proceeding 426 

571.  Conduct  of  the  trial 427 

572.  Proceedings  after  trial 428 

573.  Compromising  suit  in  judgment 430 

574.  Negligence  in  conveyancing  and  searching. 431 

575.  Negligence  in  keeping  and  investing  money 433 

576.  Liability  for  disclosing  privileged  communications 434 

577.  Joint  liability  of  attorneys  in  copartnership 435 


CHAPTER  XXV. 

BANKERS  AND  BILL  COLLECTORS. 

Sic.  578.  Who  are  bankers 436 

579.  Obligation  to  use  care 436 

580.  Duty  to  present  bill  for  payment  or  acceptance 437 

581.  Di^ty  to  give  notice  of  dishonor  of  bill 438 

582.  Liabilityfor  negligence  of  sub-agents 440 

583.  Exceptions  to  the  rule 443 

584.  Personal  liability  of  sub-agents 444 

58s.  Collection  by  notary 445 

586.  Who  may  sue  for  banker's  negligence 447 

587.  Banker  not  bound  to  sue  upon  paper 448 

588.  Special  deposits 448 

589.  Liability  of  directors ^ 449 


XXll  TABLE   OF   CONTENTS. 

CHAPTER  XXVI. 

CLERKS  AND  OTHER  RECORDING  OFFICERS. 

TOL.    II~FAG» 

Sec.  590.  General  rule  of  liability 45* 

591.  Illustrations  of  the  rule 45^ 

592.  False  certificates  and  mistakes  in  searches 453 

593.  Liability  of  towns  for  negligence  of  their  clerks 455 

CHAPTER    XXVn. 

NOTARIES  PUBLIC. 

Sec.  594.  General  rule  of  liability  for  negligence 45^ 

595.  Statutory  liability 45^ 

596.  Liable  to  whom 457 

597.  Standard  of  care  in  presenting  and  protesting  bills 45^ 

598.  Illustrations  of  the  rule 459 

599.  Giving  notice  of  dishonor  of  bills 460 

600.  Negligence  must  be  correct  cause  of  indorser's  discharge 461 

601.  Defenses  by  notary ; 4^1 

602.  Liability  for  defective  acknowledgments 462 

CHAPTER  XXVHL 

PHYSICIANS    AND    SURGEONS. 

Sec.  603.  Rk^ht  to  recover  for  services 463 

604  Obligation  of  unpaid  physician 464 

605.  Obligation  ot  paid  physician  to  use  skill 464 

606.  Degree  of  skill  required 465 

607.  He  is  bound  to  have  skill 465 

608.  Standard  of  skill  not  absolute 467 

609.  Tests  of  skill 468 

610.  Character  of  disease  may  determine  degree  of  skill 469 

611.  And  so  may  the  habits  and  tendencies  of  the  patient 469 

612.  Physicians  not  liable  for  errors  of  judgment 470 

613.  Duty  of  continuing  m  attendance 470 

614  Evidence  of  negligence  and  burden  of  proof 471 

615.  Contributory  fault 473 


CHAPTER    XXIX. 

SHERIFFS    AND    CONSTABLES. 

Ssc.  616.  Common  law  liability 474 

617.  Sheriff  must  owe  a  duty  to  plaintiff 474 


TABLE    OF   CONTENTS.  XXIU 


TOL.   n— PAGE 

Sec.  6i8.  Liability  for  misconduct  of  deputy 475 

619.  Diiieence  in  executing  process 476 

620.  Inadequacy  of  levy 478 

621.  Safe  keeping  of  property 479 

622.  Duty  as  to  sale  of  property 480 

623.  Liability  for  not  returning  writ 480 

624.  Liability  for  insufficient  sureties 482 

625.  Liability  for  escape 483 


PART   VII. 


MANAGEMENT   OF  PROPERTY. 


CHAPTER  XXX, 

CARE     OF     ANIMALS. 

Sic.  626.  Owner  of  animals  liable  for  injuries  committed  by  them 484 

627.  Owner's  liability  for  animaPs  trespass 485 

628.  Owner's  notice  of  disposition  of  animal 486 

629.  Presumption  of  notice  of  disposition 488 

630.  What  deemed  sufficient  notice 491 

631.  What  kind  of  notice  necessary 491 

632.  Sufficient  evidence  of  notice 492 

633.  Keeping  infectiously  diseased  cattle 495 

634.  Animals  straying  on  highways  and  railroads 496 

635.  Who  will  be  deemed  owner  of  animal 498 

636.  Ownership  of  animal ;  how  proved 500 

637.  Imputed  Knowledge  of  animal's  habits Soi 

638.  Separate  owners ;  when  jointly  liable 502 

639.  Plaintiffs  contributory  negligence 503 

640.  Driving  trespassing  animsus  off  land 505 

641.  Negligence  in  impounding  cattle 506 

642.  Statutory  liability  for  dogs 507 

643.  Injuries  to  a  dog  fighting  another 507 


CHAPTER  XXXI. 

DRIVING     AND     RIDING. 

Sic  644.  Negligence  in  management  of  horses,  etc 509 

64s.  Examples  of  negligence,  etc 510 


XXIV  TABLE   OF   CONTENTS. 


▼OI..   IX— TAGS 

Sbc.  646.  Rate  of  speed 512 

647.  Injuries  committed  by  vicious  animals 513 

648.  Liability  for  insufficiency  of  vehicle 514 

649.  Law  of  the  road : 514 

650.  Violation  of  road-law,  evidence  of  negligence 515 

651.  Persons  on  wrong  side  assume  risk Si6 

652.  Cases  in  which  the  law  of  the  road  does  not  apply $^7 

653.  Management  of  sleighs 51S 

654.  Contributory  fault 518 


CHAPTER  XXXII. 

FENCES. 

Sec.  655.  No  obligation  to  fence,  at  common  law. 522 

656.  Peculiar  rule  in  some  states 522 

657.  Statutory  regulations 523 

658.  Effect  of  contract  to  maintain  fences 524 

659.  Who  are  entitled  to  protection  of  animals  by  fence 525 

660.  Who  are  entitled  to  protection  against  animals  by  fence $26 

661.  Who  are  liable  for  defect  of  fence 526 

662.  Liability  for  damage  to  animals  through  want  of  fence 5^7 

663.  Liability  for  damage  by  animals  through  want  of  fence 528 

664.  Partition  fences 528 


CHAPTER  XXXIII. 

FIRE. 

Sic.  665.  Fire  accidentally  kindled  on  one's  own  land 53^ 

666.  Liability  for  spread  of  fire 53^ 

667.  Proximate  cause  of  injury  from  spread  of  fire  537 

668.  Fire  purposely  kindled 53^ 

669.  Fires  kindled  to  clear  land S39 

670.  Firing  other  land 54' 

671.  Statutory  liability 543 

672.  Fire  communicated  from  locomotives 543 

673.  Duty  to  use  approved  appliances  on  locomotives 545 

674.  Other  neglect  tnan  want  of  approved  appliances 54^ 

675.  Evidence  of  origin  of  fire 547 

676.  Burden  of  proofof  origin  of  fire 549 

677.  Statutory  liability  of  railroad  company 553 

678.  Combustible  material  on  right  of  way 555 

679.  Plaintiff's  contributory  fault 550 

680.  What  use  of  adjacent  land,  not  contributory  negligence 557 

681.  What  is  not  contributory  negligence 558 

682.  What  is  contributory  negligence. 560 


TABLE   OF   CONTENTS.  XXV 

CHAPTER  XXXIV. 

EXPLOSIVES,  MACHINERY,  Af^D  MISCELLANEOUS  CASES. 

VOL.   n— PAGE 

Sec.  683.  Management  of  machinery 562 

684.  Machinery:  contributory  negligence 563 

685.  Statutory  duty  to  fence  machinery 563 

686.  Negligent  use  of  fire-arms,  etc 564 

687.  Bunlen  of  proof  on  defendant 566 

688.  Negligent  use  of  fireworks,  torpedoes,  etc 566 

689.  Storing  of  gunpowder,  etc 567 

69a  Shipoing,  etc.,  of  dangerous  material 568 

691.  Vcnaors  of  poisons 569 


CHAPTER  XXXV. 

GAS-WORKS. 

Sec.  692.  Duty  in  construction  and  manufacture 571 

693.  Injuries  from  escape  of  gas 571 

694.  Neglect  to  repair  apparatus 572 

695.  Contributory  act  of  stranger 573 

696.  Defense  of  contributory  negligence 574 

697.  Evidence  of  negligence 574 

698.  Negligence  of  company's  servants 575 


CHAPTER  XXXVI. 

LAND     AND     STRUCTURES. 

Sec.  699.  Obligation  of  owner  of  land 576 

700.  Owner's  liability  in  use  of  premises 577 

701.  DcCTee  of  care  required :  interference  with  lateral  support 578 

702.  Lisfbility  for  unsafe  condition  of  land 580 

703.  Liability  for  condition  of  street 581 

704.  Liability  to  business  visitors 582 

705.  Liability  to  person  entering  under  bare  license 584 

706.  Liability  of  land-owner  to  his  invited  guest 587 

707.  No  liability  for  unusual  or  improper  use  of  land  or  buildings. . .  588 

708.  Liability  of  landlord  for  defects  arising  after  lease 589 

7091  Liability  for  defects  at  date  of  lease 591 

710.  Liability  of  partial  lessor ' 592 

711.  Landlord,  not  liable  to  tenant's  guest  as  such , 593 

712.  Tenant;  when  not  liable 594 

713.  Tenant;  when  liable 595 

714.  Land-owner's  duty  where  highway  adjoins 596 

715.  Liability  for  excavations  on  &nd 596 

716.  Miner's  absolute  liability 598 

717.  Miner's  liability  for  negligence 599 


XXVI  TABLE   OF   CONTENTS. 


Sec.  718.  Liability  for  condition  of  unfinished  buildings 600 

719.  Management  of  hoistways,  elevators,  etc 600 

720.  Traps  for  trespassers 602 

721.  Dripping  water  and  snow 604 

722.  Liability  of  landlord  for  defective  plumbing 604 

723.  Liability  of  occupant  for  leakage  605 

724.  Liability  where  landlord  and  tenant  are  both  in  fault 606 

725.  Wharfingers,  etc 607 

726.  Inspection  of  wharves 608 

727.  To  whom  wharfinger  liable 609 


CHAPTER  XXXVII. 

WATER  AND  WATER-COURSES. 

Sec.  728.  Management  of  artificial  collections  of  water 610 

729.  Rights  of  riparian  owners 612 

730.  Erection  of  dams 615 

731.  Overflowing  banks  of  streams 617 

732.  Care  in  construction  and  maintenance  of  dams 618 

733.  Diversion  of  water-courses 619 

734.  Fouling  of  streams  and  wells 620 

735.  Drainage  of  surface  water 622 

736.  Interference  with  water 624 

737.  Obstruction  of  navigation 625 

738.  Obligation  to  remove  wrecks 626 


PART   VIIL 


CHAPTER  XXXVIIL 

MEASURE     OF     DAMAGES. 

Sec.  739.  General  rule  of  damages 627 

740.  Uncertainty ;  how  resolved 629 

741.  Damages  which  might  be  avoided 630 

742.  Disease  resulting  from  injury 631 

743.  Future  damages 633 

744^  Loss  of  profits 635 

745.  Speculative  profits  not  allowed 636 

746.  Recovery  not  to  exceed  value  of  property 638 

747.  Interest  as  damages 638 

748.  Exemplary  damages 638 

749.  Exemplary  damages  against  master 640 


TABLE   OF   CONTENTS.  XXVU 


VOL.  11— PAGE 

750.  Damages  to  real  property 642 

75 !•  Damages  to  persona!  property 644 

752.   Damage  to  animals 645 

753-   Damages  against  attorneys 646 

7S4>-  Telegraph  damages  limited  by  want  of  notice 647 

755.  Telegraph  damages  in  particular  cases 649 

756.  Social  tel^^rams 652 

757.  Statutory  penalties 653 

758.  Damages  for  personal  injuries 653 

759-   Expenses  of  care 655 

760.  Loss  of  time 656 

761.  Physical  and  mental  suffering 657 

762.  Defendant's  wealth  or  plaintiff's  poverty 658 

763.  Damages  in  favor  of  parent,  master,  etc 659 

764.  Parent  s  injured  feelings  not  allowed  for 660 

765.  Insurance  not  deducted  from  damages 660 

766.  Damages  in  case  of  death 661 

767.  The  rule  in  Kentucky  and  other  states 664 

768.  Husband's  damages  for  wife's  death 665 

769.  AVhat  is  pecuniary  damage 666 

770.  Loss  of  parent 667 

771 .  Expenses  incurred  by  death 668 

772.  Discretion  of  jury '.  668 


INDBX 67 1 


TABLE  OF  CASES. 


[TAe  references  are  to  sections  J] 


Aaron  v.  Broiles,27o 

V.  Second  Av.  R.  Co.  761 
Abbett  V.  Chicago,  &c.  R.  Co.  56, 1 14 
Abbott  V.  Jacobs,  619 

V.  Johnstown,  &c.  R.  Co.  459 
V.  Kansas  City,  &c.  R.  Co.  735 

V.  Kimball,  621 

V.  Macfie,  34 

▼.  Smith,  582 

V.  Wolcott,  379 
Abel  y.  Delaware,  &c.  Canal  Co.  202 
Abeles  v.  Bransfield,  1 1 5 
Abend  v.  Tcrre  Haute,  &c.  R.  Co.  207, 

241 
Abendroth  v.  Greenwich,  254 
Abemethy  v.  Van  Buren,  10 1 
Abilene  v.  Hendricks,  382 
Abraham  v.  Reynolds,  178,  225,  234, 
706 
V.  Western  U.  Tel.  Co.  553,  754 
Achtenhagen  v.  Watertown,  108,  375, 

376 
Ackerley  v.  Parkinson,  310 
Adams  v.  Adams,  641 

V.  Carlisle,  8,  62,  107,  371 

V.  Cost,  148 

V.  Hall,  628,  638 

V.  Hannibal,  &c.  R.  Co.  518 

V.  Hemmenway,  (i%6 

V.  Lancashire,  &c.  R.  Co.  61, 
89 

V.  Natick,  356 

V.  Rivers,  333 

y.  Saratoga,  &c.  R.  Co.  333 

y.  Spangler,  620 

V.  Young,  30,  666 
Adkins  y.  Brewer,  306 
Adolph  y.  Central  Park,  &c.  R.  Co. 

462.480 
Adsit  y.  Brady,  118,  252,  313 
i£tnalns.  Co.  y.  Alton  City  Bank,  582, 

.      585 

Agnew  y.  Corunna,  349,  355 

Agricultural  Bank  v.  Commercial  Bank, 

..    585. 

Aikin  y.  Western  U.  Tel.  Co.  543,553, 

556 


Aireton  y.  Davis,  622 
Aitcheson  v.  Madock,  569,  571 
Aitkin,  In  re,  561 

Alabama  Gt.  South.  R.  Co.  v.  Jones, 
427,  429 

&c.  R.  Co.  V.  Chapman,  421, 480 

y.  Hawk,  no,  518 

v.  Mc Alpine,  47,  419,  429,  430, 

431,  453 
y.  Powers,  429,  453 

V.  Waller,  190 

Alamango  v.  Albany  County,  250,  256 

Albany  v.  Cunliff,  8,  284,  390 

Albee  v.  Floyd  Co.  392,  393 

Albert  v.    Bleecker  St.  R.  Co.  634, 

645,  654,  751 
y.  Northern,   &c.  R.  Co.  58, 

6751  676 
v.  State,  133,  725 
Albertson  v.  Keokuk,  &c.  R.  Co.  71, 

99 
Albion  y.  Hetrick,  66,  114,  346,  376 

Albritton  v.  Huntsville,  289,  369 

Albro  y.  Agawam  Canal  Co.  227,  230, 

233 
v.  Jaquith,  230, 245 

Alcorn  v.  Philadelphia,  292 

Alden  v.  Minneapolis,  283 

y.  N.  Y.  Central  R.  Co.  45,  407, 

497 
Aldrich  y.  Gorham,  346 

y.  Monroe,  648 

y.  Pelham,  272 

y.  Tripp,  286 

Aldridge  v.  Great  Western  R.  Co.  16 

y.  Midland  Furnace  Co.  no 

189 

Alexander  v.  Card,  308 

V.  Macaulay,  619 

v.  Milwaukee,  283 

v.  Mount  Sterling,  53 

y.  Oshkosh,  290 

Alexandria,  &c.  R.  Co.  v.  Brown,  459 

Alger  y.  Easton,  294 

V.  Lowell,  66,  93,  114,  346,  379 

y.  Mississippi,  &c.  R.  Co.  419, 

421 


XXX 


R^ertnett\      TABLE    OF    CASES.      \mr9t9 


Allan  V.  Mack,  708 
Allaway  V.  Wagstaff,  701,  716 
Allegheny  County  v.  Gibson,  261 
Allen  V.  Archer,  313 

V.  Blunt,  310 

V.  Burlington,  &c.  R.  Co.  4X)6, 
410 

V.  Chippewa  Falls,  271,  363 

V.  Deming,  104 

V.  Hancock,  378 

V.  Hayward,  14,    165,  168,  173, 
278 

V.  Merchant's  Bank,   581,   582, 

585,  599 
V.  New  Gas  Co.  222 

V.  North  London  R.  Co.  459 

V.  Ormond,  333 

V.  Pittsburgh,  &c.  R.  Co.  131 

V.  Southwestern  R.  Co.  145 

V.  State,  318 

V.  Willard,  8,  57,  iii,  165,  166, 

168,  169,  170,  173 

AUender  v.  Chicago,  &c.  R.  Co.  31, 

506,  508,  510 

Allentown  v.  Kramer,  283 

Allerton  Packing  Co.    v.  Egan,    184, 

189,  208 

Alline  v.  Le  Mars,  377 

Allison  V.  Western,  &c.   R.  Co.   176, 

691 

Allyn  V.  Boston,  &c.  R.  Co.  107,  476 

Alpern  v.  Churchill,  681 

Althorf  V.  Wolfe,  148,  157,  765 

Altnow  V.  Sibley,  254,  256,  292 

Alton,  &c.  R.  Co.  V.  Baugh,  419 

V.  Deitz,  408 

Alton  V.  Gilmanton,  571 

V.  Hope,  270,  271 

V.  Illinois  Trans.  Co.  333 

V.  Midland  R.  Co.  116,  337,  486 

Altoona  v.  Lotz,  loi,  376 

Altvater  v.  Baltimore,  260 

Amblea  v.  Church,  303 

America,  The,  108 

American  Express  Co.  v.  Haire,  598 

V.  Sands,  505 

Print  Works  v.  Lawrence,  264 

Ames  V.  Gilman,  557 

V.  Jordan,  162 

Amiable  Nancy,  The,  744 

Amick  V.  O'Hara,  i,  640 

Ammerman  v.  Wyoming  Canal  Co.  389 

Amsbey  v.  Hinds,  336 

Anderson  v.  Bath,  355,  378 

V.  Brownlee,  243 

V.  Buckton,  627,  633 

V.  Cape  Fear  Steamboat  Co.  672 

V.  Dickie,  120,  709 


Anderson  v.  Hervey,  113 

V.  Tohett,  591 

V.  Milliken,  31 1 

V.  Morrison,  114,  218 

V.  Pyper.  494,  497 

V.  Rome,  &c.  R.  Co.  518 

V.  Scully.  404 

V.  State,  256 

V.  Steamboat  Co.  256 

V.  W.  &c.  R.  Co.  58 

V.  Wasatch,  &c  R.  Co.  676 
Andre  v.  Chics^o,  &c.  R.  Co.  434 
Andrews  y.  Bordecker,  144,  164 

V.  Hartford  &  N.  Haven  R.  Co. 

'35,  139 
V.  Hawley,  562 

Angell  V.  Simmons,  641 

Angus  y.  Dalton,  701 

V.  Radin,  627 

Anna  Maria,  The,  744 

Annapolis,  &c.  R.  Co.  v.  Baldwin,  418, 

456 
V.  Gantt,  85,  666,  675,  676 
Anne  Arundel  County  v.  Duckett,  257, 
270,  282 
V.  Duvall,  294, 297,  298 
Annett  v.  Foster,  171 
Anon.,  568,  569.  573.  629,  731 
Anthony  v.  Adams,  300 

V.  Lapham,  729 
Antisdel  y.  Chicago,   &c.  R.  Co.  425, 

455 
Appel  V.  Buffalo,  N.  Y.  &c.  R.  Co.  197^ 

208 

Applebee  v.  Percy,  630 

Appleby  v.  Erie  Bank,  588 

Appleton  V.  Water  Commrs.  292 

Arctic  Ins.  Co.  v.  Austin,  61,  65,  160, 

166 

Arden  v.  Tucker,  577 

Arent  v.  Squire,  57 

Arkerson  v.  Dennison,  197 

Armoury.  Hahn,  184,  241 

Armstrong  y.  Ackley,  368 

y.  Beadle,  131 

y.  Cooley,  146,  155 

y.  N.  Y.  Central  R.  Co.  506 

y.  Toler,  104 
Armstrong  County  y.  Clarion  County, 

301.  394 
Armsworth  y.    Southeastern    R.  Co. 

772 

Am  y.  Kansas  City,  273,  274 

Arnold  y.  Foot,  729 

y.  Hudson  R.  R.  Co.  409 

y.  Illinois,  61 

y.  Norton.  632 

y.  Pennsylyania  R.  Co.  151 


Re/9reiuu\       TABLE    OF    CASES.        [art to seciiont. 


XXXI 


Arnold  v.  Robertson,  574,  753 

Arthur  v.  Case,  731 

ArU  V.  Chicago,  &c.  R.  Co.  66,  94, 

102,  463 
Arundel  v.  McCuUoch,  395 
Ashbrook  v.  Frederick,  &c.  R.  Co.  61, 

523 

Ashby  V.  White,  311 

Ashford  v.  Thornton,  124 
Ashley  v.  Port  Huron.  274,  287 
Ashworth  v.  Stanwix,  187,  188 
Askew  V.  Hale  County,  254,  256 
Assop  V.  Yates,  209 
Aston  V.  Heaven,  494,  650 

V.  Newton,  334,  351 

V.  Nolan,  701 
Atchison  v.  Challies,  270,  274,  287 

V.  DuUam,  16,  687 

V.  King,  289,  290 

V.  Twine,  261 
Atchison,  &c.  R.  Co.  v.  Bailey,  73 

V.  Bales,  58, 666, 

V.  Baty,  421 

V.Brown,  769 

V.  Campbell,  410 

V.  Cash,  436 

V.  Davis,  430 

V.  Farrow,  180 

V.  Flinn,  520 

V.  Gabbert,  453 

V.  Holt,  189 

V.  Johns,  458 

V.  Ledbetter,  194 

V.  Loree,  426 

V.  Moore,  204,  20$ 

V.  Morgan,  102 

▼.  Plunkett,  94 

v.Riggs,453,476 
V.  Roach,  503 
v.  Shaft, 42 1, 434,  453 
V.  Smith,  74 
v.  Stanford,  28 
V.  Weber,  137 
Atkinson  v.  Goodrich  Tr.  Co.  31,  666, 
667 
v.  Newcastle  Water  Co.  9 
Atlanta  v.  Champe,  369 

V.  Perdue,  290.  353 
v.  Wilson,  346.  355 
Atlanta  Cotton  Co.  v.  Speer,  188 
Atlanta,  &c.  R.  Co.  v.  Ayres,  62,  65, 
103 
V.  Hudson,  424 
V.  Johnson.  743 
V.  Venable,  138 
V.Wood,  715,  761 
V.  Wyly,  103 
Atlantic  Factory  Co.  v.  Speer,  705 


Atlantic,  &c.  R.  Co.  v.  Burt,  430 

V.  Griffin,  419, 431 
Atlas  Engine  Works  v.  Randall,  73, 

203,  218 
Attorney-General  v.  Bradford  Naviga- 
tion Co.  401 
V.  Brown,  252 
V.  Cambridge  Gas  Co.  332 
V.  Dorking  Union,  270 
V.  Ely,  &c.  R.  Co.  359 
V.  Heishon,  332 
V.  Leeds,  274 
V.  Royal  College  of  Physicians, 

603 
V.  Southampton  R.  Co.  279 
Atwellv.  Keluff,  313 
Au  V.  N.  Y.,  Lake  Erie,  &c.  R.  Co. 

766 
Aubuchon  v.  St.  Louis,  &c.  R.  Co.  436 
Auchmuty  v.  Ham,  31,  123,  628,  635. 

636,  638 
Aucker  v.  Adams,  308 
Augusta  Factory  v.  Barnes,  219,  226 
Augusta  V.  Hafers,  369 
Augusta,  &c.  R.  Co.  v.  McElmurry, 
103,  468 
V.  Renz,  87,  523 
Aurora  v.  Bitner,  366 

V.  Brown.  loi,  376 
v.  Colshire.  334 
V.  Dale,  376 

V.  Hillman,  93,  290.  368,  376 
V.  Pulfer,  270,  375 
V.  Reed,  274 

&c.  R.  Co.  V.  Grimes,  74. 
Austin  V.  Carter,  340 

V.  Gt.  Western  R.  Co.  61.  491 
V.  N.  Jersey  Steamboat  Co.  18, 

99.  loo 
V.  Vestry  of  Lambeth,  270 
Avegno  v.  Hart,  652 
Averitt  v.  Murrell,  669,  671 
Avery  v.  Bowden,  56 

V.  Maxwell,  655,  659 
V.  People,  640   . 
V.  Syracuse,  343,  369 
Avilla  V.  Nash.  202 
Axford  V.  Prior,  704 
Aycock  V.  Raleigh,  &c.  R.  Co.  459, 678 
V.  Wilmington,  &c.  R.  Co.  99, 

427.  429*  430 
Aycrigg  V.  N.  Y.  &  Erie  R.  Co.  146, 147 
Ayer  v.  Starkev,  671 

V.  Western  U.  Tel.  Co.  542,  549, 

553 
Ayles  V.  Southeastern  R.  Co.  517 

Aylesworth  v.  Chicago,  &c.  R.  Co.  407, 
419,  425 


XXXll 


R€/*renest\        TABLE    OF    CASES.        l^r^U^tetUm*. 


Ayrault  v.  Chamberlin,  577 

V.  Pacific  Bank,  582,  585 
Ayres  v.  Western  R.  Co.  210 

Babcock  v.  Chicago,  &c.  R.  Co.  (fjd 

V.  Gifford,  340 

V.  Guilford,  373 
Babson  y.  Rockport,  86.  370,  378,  379 
Bachelder  y.  Heagan,  57,  668,  669 
Bacon  v.  Benchley,  ^i  i 

V.  Boston,  258,  342,  353 
Bagley  v.  Cleveland  Rolling  Mill,  56 
Bagnall  v.  Northwestern  K.  Co.  728, 

736 
Baily  v.  Merreli.  690 
Bailey  v.  Everett,  373 
V.  Fairfield,  383 
V.  New  York,  285,    286,   292, 

732 
V.  Wiggins,  306 

Baird  v,  Addie,  14 

V.  Daly.  244,  382 

V.  Hamilton,  150,  645 

V.  Pettit,  234,  236,  237 

V.  Ratcliff,  557 

V.  Williamson,  717,  736 
Bajus  V.  Syracuse,  &c.   R.  Co.  187, 

195 
Baker  v.  Allegheny,  &c.  R.  Co.  197 

V.  Bolton,  124 

v.  Byrne,  718 

v.  Greenfield,  337 

V.  Hughes,  207 

T.  Kinsey,  152 

V.  Lewis,  333 

V.  Morris,  144 

V.  Pendergast,  92 

v.  Portland,  93,  no,  379 

V.  State,  252 

V.  Western,  &c.  R.  Co.  91 

Balcom  v.  Dubuque,  &c.  R.  Co.  99, 

419,  432 
Baldwin  v.  Bank  of  Louisiana,  585 

V.  Barney,  104 

V.  Calkins,  731 

V.  Casella,  630 

V.  Chicago,  &c.  R.  Co.  196, 198, 

459        ,     , 
V.  Ensign,  365,  634 

V.  Greenwoods,  &c.  R.  Co.  85, 

346,  355 

y.  St.  Louis,  &c.  R.  Co.  194, 

204 

y.  United  SUtes  Tel.  Co.  503, 

534.  544,  555,  74i.  754^ 
V.  Western  R.  Co.  739,  758 

Bales  y.  Wingfield,  619,  622 

Baley  v.  Wortsman,  313 


Ball  y.  Armstrong,  728 

y.  Grand  Trunk  R.  Co.  674 

y.  Herbert,  333 

y.  Nye,  728 

y.  Winchester,  256.  294,  337,  338, 

370 
v.  Woodbine,  262 

Ballard  y.  Tomlinson,  734 

Ballou  y.  Chicago,  &c.  R.  Co.  194, 196, 
240,  459 
y.  Famum,  163,  413 

Balsbaugh  v.  Frazer,  557 

Balsley  v.  St.  Louis,  &c.  R.  Co.  459 

Baltimore,  The,  61 

Baltimore  y.  Appold,  729,  735 
y.  Baker.  257,  314 
y.  Brannan,  375 
v.  Eschback,  300 
y.  Holmes,  85,  1 14,  376 
y.  Marriott,  108,  257,  332,  364, 

365.  375 
y.  Pendleton,  289 

y.  Pennington,  257,  358 

y.  Porter,  300 

y.  Poultney,  261 
Baltimore  Elevator  Co.  v,  Neal,  236, 

240 
Baltimore,  &c.   R.  Co.  y.  Bahrs,  57, 

457 
y.  Boteler,  93,  1 14,  414,  760 

y.  Brady,  178 

y.  Dcpew,  96,  476 

y.  Fifth  Baptist  Church,  274, 742 

y.  Fitzpatrick,  479 

y.  Fryer,  71 

y.  Kemp,  742 

y.  Kreiger,  434,  455 

v.  Lambom,  418,  454 

y.  McClellan,  423 

y.  McDonnell,  73,  74,  99 

y.  McElroy,  4^23 

y.  Mulligan,  99,  428 

y.Noell,4ii,5i6 

v.  Reaney,  94,  409,  701 

y.  Rowan,  189,  199,  20a,  416 

y.  School  District,  33 

y.  Schwindling,  73 

y.  Sherman,  480 

y.  Shipley,  58,  674,  762 

y.  State,  72,  73,  100,  209,  4*0. 

484,  506,  525,  769 

y.  Strickler,  198,  416 

y.  Sulphur  Springs  Co.  39 

y.  Thomas,  360,  426,  448 

y.  Whitacre,  108,  476 

y.  Whittaker,  114,  477 

y.  Whittingfton,  113,  202 

y.  Wightman,  51, 495,  516 


R€ftrtncn\       TABLE    OF    CASES.        \artUwtiont,  XXXIU 


Baltimore,  &c  R.  Co.  v.  Wilkinson, 

521,  523 
y.  Woodruff,  672 

V.  Worthington,  466 

Baltimore,  &c.Tump.  Co.  v.  Cassell,  94, 

257,  379.  386 
y.  Crowther,  257,  386 
y.  Leonhardt,  516 
y.  State,  277 
Bancroft  y.  Boston,  &c.  R.  Co.  65, 139, 

521,  767 
Bank  v,  Bossieux,  589 
Bank  of  California  y.  Western  U.  Tel. 
Co.  589 
Delaware  County  y.  Broom- 
hall,  580 
Louisville  y.   First   National 

Bank,  582 
Ky.  y.  Adams  Exp.  Co.  210 
Mobile  y.  Huggins,  580,  581 
Mobile  y.  Marston,  598 
New  Hanover  v.  Kenan,  581 
Rochester  y.  Gray,  585 
Rome  V.  Curtiss,  623 
Rome  y.  Mott,  617 
United    States   y.   Goddard, 

581 
United    States    y.    Planters' 

Bank.  250 
Utica  y.  McKinster,  579,  586 
Utica  y.  Smedes,  599 
Van  Diemen's  Land  y.  Bank 

of  Victoria,  580 
Washington  y.  Triplett,  580, 

582,  584 
Banks  y.  Highland  St.  R.  Co.  64 
Bannagan  y.  Dist.  of  Col.  270,  271,  275 
Barada  y.  Carondelet,  318 
Barbee  v.  Reese,  94 
Barber  y.  Abendroth,  726 

y.  Britton,  301 

y.  Essex,  108,  336,  357,  358 

y.  Roxbury,  350 
Baibour  y.  Ellsworth,  266,  300 
Batboor  County  v.  Brunson,  256 

y.  Horn,  256, 749, 762 
Bard  v.  Yohn,  147 

Bardwell  v.  Jamaica,  346,  368, 393,  741 
Barker  y.  Green,  620 

y.  Loomts,  276,  324,  340,  348 

y.  Savage,  61,  no,  114,  353, 
654 

y.  Worcester,  104 
Barklcy  y.  Wilcox,  735 
Barley  v.  Chicago,  &c.  R.  Co.  458 
Barlow  y.  McDonald,  639 

y.  Scott,  170 
Barnard  y.  Leigh,  623 

Vol.  I— O 


Barnard  y.  Poor,  665 
y.  Ward,  619 
Barnes  y.  Badger,  269 

y.  Chapin,  634 

y.  Chicopee,  347,  356 

y.  Cole,  61 

y.  Dist.  of  Columbia,  249,  253, 
271,  285,  289,  291, 292,  296 

y.  Hannibal,  274 

y.  Hurd,  115,  644 

y.  Martin,  1 1 5 

y.  Means,  606,  607 

y.  Newton,'  53,  353 

y.  Smith,  592 

y.  Ward,  347,  365,  715 

y.  WiUett,  625 
Bamett  v.  Johnson,  333 
Barney  y.  Lowell,  288,  293,  294 

y.  Prentiss,  550 
Bamum  y.  Vandusen,  627,  633,  635, 

659 
Barr  y.  Stevens,  371 
Barrett  v.  Brooks,  257 

y.  Dolan,  656,  664 

y.  Maiden,  &c  R.  Co.  628, 

635 
y.  Midland  R.  Co.  99,  484 

y.  Third  Av.  R.  Co.  31,  65,  66 

Barringer  y.  Delaware,  &c.  Canal  Co. 

205,  209 

y.  N.  Y.  Central,  &c.  R.  Co.  66, 

474 
Barry  y.  Amould,  313 

y.  Lowell,  287 

v.  Midland  R.  Co.  145 

v.  N.  Y.  Central,  &c.  R.  Co.  73, 

417,  481,  705 

V.  St.  Louis,  168 

Bartow  V.  Berlin,  86,  90,  353 

V.  Old  Colony  R.  Co.  112,  236 

Bartholomew  v.  N.  Y.  Central  R.  Co. 

508 

Bartle  v.  Des  Moines,  276 

Bartlett  v.  Baker,  702,  726 

y.  Boston  Gas  Co.  35,  695 

v.  Croxier,  276,  313,  314,  324* 

340,348 
y.  Dubuque,  &c.  R.  Co.  417, 

425.  434 
V.  Harksett,  355 

y.  Vaughan,  356 

V.  Western  U.  Tel.  Co.  547, 

553  ,      _ 

Barton  v.  Montpelier,  334, 351.  363, 388 

V.  N.  Y.  Central  R.  Co.  477 

V.  St.  Louis,  &c.  R.  Co.  56, 

61 

y.  Springfield,  87,  89 


XXXIV 


'  R*/9rtmce»\       TABLE    OF    CASES.        \,Aret9*9etwmt. 


Barton  v.  Syracuse,  92,  263,  271,  281, 

283,  287 
Bartonshill  Co.  v.  Reid,  178,  180,  235, 

239 
Bartonshill  Coal  Co.  v.  McGuiie,  46, 

142,  218,  235,  236,  239 
Barwick  v.  English  Joint-Stock  Bank, 

145 
Bass  V.  Chicago,  &c.  R.  Co.,  no,  419, 

672,  673,  676 

V.  Litton,  654 

Bassett,  Ex  parte,  270 

V.  Fish,  92,  256,  323,  329 

V.  Godschall,  310 
V.  Porter,  313 

V.  St.  Joseph,  289,  374 
Bastable  v.  Syracuse,  274 
Batchelder  v.  Heagan,  679 
Batchelor  v.  Fortescue,  65 

V.  Planters'  Bank,  589 
Bateman  v.  Black,  ^33 
Batte  V.  Chandler,  619 
Battersby  v.  New  York,  364 
Batterson  v.  ChicaTO,  &c.  R.  Co.  406 
Battishill  y.  Humphrey,  467 
Battle  V.  Wilmington,  &c.  R.  Co.  465 
Batton  V.  South,  &c.  Ala.  R.  Co.  512 
Batty  ▼.  Duxbury,  342,  357,  358 

V.  Fout,  574 
Bauer  v.  Indianapolis,  382 

V.  Kansas  Pac.  R.  Co.  468 
Baugham  v.  Shenango,  &c.  R.  Co.  94, 

408 
Baulec  v.  Harlem  R.  Co.  56,  191 
Baxendale  v.  McMurray,  734 
Baxter  v.  Boston,  &c.  R.  Co.  57,  422 

V.  Dominion  Tel.  Co.  534 

V.  Roberts,  203 

V.  Second  Av.  R.  Co.  654 

V.Taylor,  119 

V.  Warner,  175 

V.  Winooski  Tump.  Co.  8,  256, 

258,  332,  387 
Bay  City,  &c.  R.  Co.  v.  Austin,  446 
Bayley  v.  Eastern  R.  Co.  466 

V.  Manchester,  &c.  R.  Co.  145, 


'5" 
^olv( 


V.  Wolverhampton  Waterworks 
Co.  320 
Baylor  v.  Baltimore  &  Ohio  R.  Co.  419 
V.  Delaware,  &c.  R.  Co.  198, 
416 
Bay  Shore,  &c.  R.  Co.  v.  Harris,  73 
Beach,  The  Wm.  N.  737 
Beach  v.  The  Bay  State  Steamboat  Co. 
124,  131 
V.  Crain,  743 
V.  Elmira.  274 


Beach  v.  Furman,  306,  340 
V.  Leahy,  256,  267,  323 
V.  Parmeter,  652 
Beal  V.  Railway  Co.  748 

V.  South  Devon  R.  Co.  748 
Bean  v.  Atlantic,  &c.  R.  Co.  677 

V.  Oceanic  Steam  Nav.  Co.,  189, 

Beard  v.  Connecticut,  &c.  R.  Co.,  410, 
502,  506 
V.  Murphy,  701,  728 
Beardsley  v.  Smith.  256,  258 

V.  Swanii,  758 
Beatty  v.  Central  Iowa  R.  Co.  414,426 

V.  Gilmore,  SZ^^h  1^1  3^^ 
Beauchamp  v.  Saginaw   Mining  Co. 

II,  31.742 
Beaulieu  v.  Flinglaro,  17,  665,  668 

V.  Portland  Co.   56,  57,  58, 
222 
Beaupre  v.  Pacific,  &c.  Tel.  Co.  754 
Beaurain  v.  Scott,  305 
Becht  v.  Corbin,  1 1 2 
Beck  v.  Carter,  98,  347,  705,  715 
v.  Dyson,  632 
V.  East  River  Ferry  Co.  66 
Becker  v.  Western  U.  Tel.  Co.  55S1 

556 
Beckerle  v.  Weiman,  651, 654 

Beckford  v.  Montague,  620,  623 
Beckwith  v.  Oatman,  691 

V.  Shoredike,  627 
V.  Whalen,  336 
Bedell  v.  Long  Island  R.  Co.  672,  676 
Bedford  v.  HannibaL  &c.  R.  Co.  s^t 

676 
Bedford,  &c.  R.  Co.  v.  Rainbolt,  $16 
Beecher  v.  Derby  Bridge,  383 
Beekman  v.  Saratoga,  &c  R.  Co.  333 
Beems  v.  Chicago,  &c.  R^  Co.  92 
Beers  v.  Arkansas,  249 

V.  Hendhckson,  573 

V.  Housatonic  R.  Co.  53, 61,  86, 

93.  99.  107.  >  14 
Beeson  v.  Green  Mountain,  &c.  Co. 226 

Behm  v.  Armour,  197 

v.  Western  U.  Tel.  Co.  540,  754 

Beilfus  V.  N.  Y.,  Lake  Erie,  &c.  R.  Co. 

227 

Beisiegal  V.  N.  Y.  Central  R.  Co.  13,  56, 

86,  92,  417, 466, 469,  476, 477.  485 

Belair  V.  Chicago,  &c.  R.  Co.  91,  215, 

222 

Belford  v.  Canada  Shipping  Co.  190 

Belknap  v.  Belknap,  731 

V.  Boston,  &c.  R.  Co.  762 

V.  Trimble,  729 

Bell  V.  Esopus,  310 


X^rrmett}       TABLE    OF    CASES.        [are  to tectwns. 


XXXV 


Bell  V.  McClintock,  i6,  732 
V.  N.  Y.  Central  R.  Co.  114 
V.  Twentyman,  728 
V.  West  Point,  289 
Bdlefontaine,  &c.  R.  Co.  v.  Bailey,  53 
V.  Hunter,  460,  462,  475 
V.  Reed,  434 
V.  Snyder,  Sr.,  71,  476 
V.  Snyder,  Jr.,  28,  71,  77.  78,  484 
Bellemire  v.  Bank  oi  U.  S.  582,585,598 
Bellinger  v.  Crai^e,  606,  607 

V.  N.  Y.  Central  R.  Co.  273. 

409,  733 
Bellows  V.  Sackett,  721 

Bellune  v.  Wallace,  119 

Belt  Line  Street  R.  Co.  v.  Crabtree, 

728 

Belton  V.  Baxter,  114, 475,  652,  654 

Bemis  v.  Arlington,  355 

V.  Connecticut,  &c.  R.  Co.  46, 

4291  451,  463 
Bemus  v.  Howard,  613 

Ben  V.  Null,  180 

Benedict  v.  Goit,  385 

V.  Martin,  173 
Benmore,  The,  57 
Bennet   v.  Moita,  172 

V.  Truebody,  164 
Bennett  v.  Brooks,  104 

V.  Chicago,  &c.  R.  Co.  418 

V.  Fiiield,  355 

V.  Ives,  244 

V.  Lockwood,  28 

V.  LouisTille,  &c.  R.  Co.  704 

V.  Lovell,  355,  365 

V.  New  Jersey,  &c.  Tran8.Co. 

66,473 
V.  New  Orleans,  270 

▼.  Peninsula  Steam    Packet 

Co.  4S7 
V.  Scutt,  669 
y.  Wabash,  &c.  R.  Co.  425 

V.  Whitney,  313,  318 
Bcnscl  V.  Lynch,  625 
Benson  v.  Chicago,  &c.  R.  Co.  729,735 

▼.  Maiden,  &c.  Gas  Co.  744 

V.  Suarez,  708,  709 

▼.  Titcomb,  107 
Bcnthall  v.  Seifert,  735 
Bcntleyv.  Phelps,  318 
Benton  v.  Central  R.  Co.  90,  107, 476 

y.  Chicago,  &c.  R.  Co.  98 

y.  City  Hospital,  266 

y.  Craig,  509 
Bcnwarc  v.  Pine  Valley,  373 
Benzing  v.  Stein  way,  194,  197,  204 
Beqaette  v.  People's  Tr.  Co.  86 
Bcrca  Stone  Co.  v.  Kraft,  225 


Berlin  v.  Gorham,  281 

Bernhard  v.  Rensselaer,  &c.  R.Co.  53, 

54 
Bemina,  The,  66,  74 

Berry  v.  Northeastern  R.  Co.  65 

V.  Pennsylvania  R.  Co.  1 14 

V.  St.  Louis,  &c.  R.  Co.  449 

Besel  V.  N.  Y.  Central,  &c.  R.  Co.  202, 

227,  239 
Bessant  y.  Gt.  Western  R.  Co.  424 
Bessex  y.  Chicago,  &c.  R.  Co.  108,204, 

205 
Besozzi  y.  Harris,  629 
Bethje  v.  Houston,  &c.  R.  Co.  57 
Betts  y.  Norris,  620 
Beyard  y.  Hoffman,  307,  311 
Beyier  y.  Delaware,  &c.  Canal  Co.  57 
Beyins  y.  Hulme,  573 
y.  Ramsay,  591 
Beynon  y.  Garrat,  623 
Bibby  y.  Carter,  713 
Bickford  y.  Darcy,  571 
Biddle  y.  Hestonyille,  &c.  R.  Co.  98,  1 51 
Bidinger  y.  Bishop,  334 
Bidwell  y.  Murray,  339 
Bierbach  y,  Goodyear  Rubber  Co.  1 14, 

654 
Bierbauer  v.  N.  Y.  Central  R.  Co.  766, 

772 

Bigelow  y.  North  Mo.  R.  Co.  421 

y.  Randolph,  256,  258,  259, 

267,  286,  337 

y.  Reed,  61,  93,  96,  654 

y.  Rutland,  Z6^  107,  375,  378, 

379 
y.  Weston,  350,  351,  365 

BtgneU'y.  Clarke,  641 

Bilbee  y.  Brighton,  &c.  R.  Co.  466 

Biles  y.  Holmes,  52 

Bill  y.  Norwich,  290 

y.  Smith,  107,  1 1 1 
Bills  y.  Ottumwa,  86 
Billings  y.  Lafferty,  591 

y.  Worcester,  337,  363 
Billman  y.  Indianapolis,  &c.  R.  Co.  30, 

426,  457,  666 
Bin  ford  y.  Johnston,  36,  686 
Binks  y.  South  Yorkshire  R.  &c.  Co. 

403,  714 
Bird  y.  Holbrook,  97,  705, 720 

y.  Great  Northern  R.  Co.  517 
Birge  y.  Gardiner.  64,  73i  7^  97.  705» 

715 
Birkbeck  y.  Stafford.  571 

Birkett  y.  Knickerbocker  Ice  Co.  73, 

645 
y.  Whitehayen,  &c.  R.Co.  459, 
503 


XXX  VI 


RMftrtueei\       TABLE    OF    CASES.        [art  U  ^teiiant. 


Birmingham  v.  Dorer,  71,  115,  763 
Bimcy  v.  N.  Y.  &  Washington  Tel.Co. 

534,  537,  547.  548.  555 
Bishop  V.  Bedford  Charity,  708 
V.  Ely«  122,  644 
V.  North,  672 
V.  Schuylkill,  290 
V.  Williamson,  321 
Bissell  V.  Michigan  Southern,  &c.  R. 
Co.  706 
V.  N.  Y.  Central  R.  Co.  334, 

492,  504,  505^551 
Bizzell  V.  Booker,  11,  670 

Blackeby  v.  Detroit,  288 

Blackman  t.  Gardiner  Bridge,  758 

V.  Simmons,  639 

Blackmore  v.  Toronto  R.  Co.  488 

Blackstock  v.  N.  Y.  &  Erie  R.  Co.  14, 

154,  155,  243.  246 

Blackstone  v.  County  Commissioners, 

333 
Blackwell*s  Case,  269 

Blackweli  v.  Wis  wall,  144 

Blagrave  v.  Bristol  Water  Co.  8 

Blaucie  v.  Chandless,  559 

Blaine  v.  Chesapeake,  &c  R.  Co.  419 

Blair  v.  Erie  R.  Co.  178,  492,  505 

V.  Milwaukee,  &c.  R.  Co.  421 

V.  Perpetual  Ins.  Co.  254 

Blaisdeil  v.  Portland,  335,  349 

Blake  v.  Ferris,  168,  170,  173,  174,699 

V.  Lowell,  368 

V.  Maine  Cent.  R.  Co.  180,  191, 

239 
V.  Midland  R.  Co.  766 

V.  Ncwfield,  352,  356 

V.  St.  Louis,  289 

v.  Thirst,  165.  166 

Blakeley  v.  Troy,  364,  369 

Blakemore  v.  Bristol,  &c.  R.  Co.  637 

V.    Glamorganshire    Canal 

Co.  402 

Blaker  v.  New  Jersey,  &c.  R.  Co.  90, 

476 
Blamires  v.  Lancashire,  &c.  R.  Co.  9, 

497 
Blanc  V.  Klumpke,  24 

Blanchard  v.  Baker,  729,  733 

V.  New  Jersey,  &c.  Co.  93 

V.  Steams,  311 

Blattenberger  v.  Schuvlkill  Co.  144 

Bleakley,  Matter  of,  504 

Blenkiron  v.  Great  Central  Gas  Co. 

693,696 

Blessing  v.  St.  Louis,  &c.  R.  Co.  240 

Bliss  V.  Deerfield,  334,  335 

V.  Rice,  730 

V.  Schaub,  365 


Bliss  V.  Wilbraham,  53,  378 
Blodgett  V.  Bartlett,  520 

V.  Boston,  258,  370 
V.  Royalton,  334 
Blood  V.  Nashua,  &c.  R.  Co,  371,  733 
V.  Sayre,  306 
V.  Spaulding,  661 
V.  Tyngsborough,  86,  379 
Bloomington  v.  Annett,  290,  369 

V.  Perdue,  86 
Blossom  V.  Dodd,  210.  552 
Blum  Y.  Southern  Pullman  Palace  Car 

Co.  527 
Blumb  V.  Kansas  City,  166,  173 
Blunt  V.  Aiken,  120 
Blyth  V.  Birmingham  Water  Co.  i,  11, 

16,  19,  407,  728 
Blyth  V.  Topham,  97,  715 
Bodkin  v.  Weste;m  U.  Tel.  Co.  739 
Bodwell  V.  North  Andover,  337 
Bogard  v.  Louisville,  &c.  R.  Co.  241 
Bogenschutz  v.  Smith,  221 
Boggs  V.  Great  Western  R.  Co.  476 

V.  Missouri,  &c.  R.  Co.  425 
Bohan  v.  Milwaukee,  &c.  R.  Co.  458, 

471 
Bohanan  v.  Peterson,  561 
Bohen  v.  Waseca,  289,  354 
Boing  V.  Raleigh  &  Gaston  R.  Co.  752 
Bolan  T.  Williamson,  321 
Boland  v.  Missouri  R.  Co.  16,  73,  78, 

,  ?3,  99»  654 
Bolch  V,  Smith,  684 

Boldt  V.  N.  Y.  Cent.  R.  Co.  239 

Bolingbroke  v.  Swindon,  155 

Bolinger  v.  St.  Louis,  &c.  R.  Co.  460 

Bolt  V.  Murray,  608 

Bolton  V.  Colder,  649,  652 

Bonafous  v.  Walker,  616,  625 

Bonce  v.  Dubuque,  &c.  R.  Co.  107,516 

Bond  V.  Evansville,  &c.  R.  Co.  417,455 

V.  Smith,  376 

V.  Ward,  620 

V.  Wilder,  622 
Boniface  v.  Relyea,  158,  169 
Bonnell  v.  Bowman,  619 
Bonney  v.  Bushwick  R.  Co.  508 
Books  V.  Danville,  133 
Boom  V.  Utica,  300 
Boon  V.  Allegheny,  &c.  R.  R,  Co.  54 
Booth  V.  Boston,  &c.  R.  Co,  65,  187, 
193,  204,  205 

V.  Mister,  157 

V.  Woodbury,  254 
Boots  V.  Washburn,  340 
Borchardt  v.  Wausau  Boom  Co.,  731 
Bom  V.  Allegheny,  &c.  Plank-road  Co. 
389 


Rt/€renc*t\       TABLE    OF    CASES*       \ar€  to  s€€Hom,        XXXVU 


Borough  of  Bathurst  v.  Macpherson, 

Borst  y.  Lake  Shore,  &c.  R.  Co.  114, 
360,  426,  473 

Borup  V.  Nininger,  582 

Boss  V.  Litton,  375 

Boston  V.  Gray,  708,  713 

&c.  R.  Co.  V.  Boston,  333 
&c.  M.  Co.  V.  Newman,  283 
Rolling  Mills  v.  Cambridge,  287 
&c.  Steamboat  Co.  v.  Munson, 

738 
Water  Power  Co.  v.  Boston,&c. 

R.  Co.  283 

Bostwick,  Exparte^  336 

V.  Baltimore,  39,  40 

Boswell  V.  Hudson  River  R.  Co.  505 

Bosworth  V.  Swansey,  104,  107 

Bott  V.  Pratt,  13 

Bottomley  v.  United  States,  317 

Boucher  v.  New  Haven,  263,  290,  353, 

358,  369 
Bougher  v.  Scobey,  567 

Boughton  V.  Carter,  395 

Boulder  v.  Niles,  289 

Boulter  v.  Webster,  771 

Boulton  V.  Crowther,  269,  283,  326 

Boudier  v.  Morgan^s,  &c.  R.  Co.  735 

Bourne  v.  Diggles,  562,  566 

Bowcher  y.  Noidstrom,  246 

Bowditch  V.  Boston,  260,  264 

Bowe  V.  Hunking,  708 

Bowen  v.  N.  Y.  Central  R.  Co.  496,517 

V.  Detroit  City  R.  Co.  408 

V.  Rome,  56 
Bower  v.  Chicago,  &c.  R.  Co.  90, 478 

V.  Peate,  174 
Bowler  v.  Lane,  767 
Bowling  v.  Arthur,  585,  599 
Bowlsby  v.  Speer,  735 
Bowman  v.  Cornell,  623 

v.  Tallman,  558,  559,  566,567 
v.  Troy,  &c.  R.  Co.  428,  433, 

435 
y.  Woods,  607,  609 

Bowne  v.  Nagel,  573 

Bowser  v.  Wellington,  654 

Bowyer  y.  Burlew,  634 

Box  V.  Tubb,  729 

Boxlord  y.  Essex,  348 

Boyce  y.  California  Sts^e  Co.  516 

y.  Fitzpatrick,  187,  189 
Boyd  y.  Brown,  744 

y.  Conklin,  729,  735 
y.  Insurance  Patrol,  123,  255, 266 
Boyland  v.  New  York,  262,  300 
Boyle  y.  Dundas,  375 

y.  N.  Y.  Erie,  &c.  R.  Co.  430 


Boynton  v.  Rees,  730 
Brabbits  v.  Chicago,  &c.  R.  Co.  206 
Brabham  v.  Hinds  County,  256 
Brace  v.  N.  Y.  Central  R.  Co.  333,435 

v.  Yale,  730 
Bracey  v.  Carter,  559 
Brackenbury  v.  Pell,  572 
Brackenridge  v.  McFarlane,  557 
Brackett  v.  Lubke,  165 

v.  Norton,  573 
Bradbee  v.  London,  362 
Bradbury  v.  Benton,  334,  335 
y.  Furlong,  65,  127 
Bradford  v.  Cary,  254 
Bradley  v.  Andrews,  16 

v.  Boston,  &c.  R.  Co.  417, 

463*  467 
V.  Buffalo,  &c.  R.  Co.  57,  434 

V.  Fisher,  303 

y.  Nashville,  &c.  R.  Co.  226, 

4x0 

y.  New  Haven  R.  Co.  269 

V.  N.  Y.  Central  R.  Co.  91, 

160,  180,  202,  233 

V.  Second  Av.  R.  Co.  93 

Bradstreet  v.  Everson,  577,  582 

Bradt  v.  Walton,  562 

Brady  v.  Ball,  655 

v.  Chicago,  401 

y.  Little  Miami  R.  Co.  580 

y.  Lowell,  258,  333,  353 

V.  New  York,  254 

y.  Rensselaer,  &c.  R.  Co.   62, 

434 
V.  Supervisors  of  New  York,  310 

V.  Weeks,  371 

Bragg  V.  Bangor,  368 

BraOey  v.  Southborough,  258,  338,  371 

Brainard  v.  Conn.  River  R.  Co.  371 

Braine  v.  Spalding,  567      ^ 

Bramwell  v.  Lucas,  576 

Brananv.  May,  108 

Branch  Bank  of  Montgomery  v.  Knox, 

580,  581 

Branch  v.  Macon,  &c.  R.  Co.  249 

Brand  z/.  Schenectady,  &c.  R.  Co.  61, 

93»  96,  457, 463,  472 
Brann  v.  Chicago,  &c.  R.  Co.  204,  205, 

410 
Bransom  v.  Labrot,  73,  97,  705 
Brant  v.  Plumer,  24 
Brash  v.  Steele,  766 
Brass  v.  Maitland,  690 
Brassell  v.  N.  Y.  Central  R.  Co.  477, 

525 
Braxton  v.  Hannibal,  &c.  R.  Co.  467 

Bray  v.  Wallingford,  258 

Brayton  v.  Fall  River,  287,  735 


XXX  vm 


Riiftrtm€€s\       TABLE    OF    CASES.        [mre  U  9teti»ms, 


Brazier  V.  Brvant,  561 

Brazil,  &c.  Coal  Co.  v.  Cain,  227. 

Breese  v.  U.  S.  Tel.  Co.  534, 537,  547, 

552,  553 
Brehm  v.  Great  Western  R.  Co.  39,  65, 

516 
Bremner  t.  Williams,  497 
Brennan  v.  Fairhaven  R.  Co.  84, 148 
V.  Gordon,  59,  227 
V.  St  Louis,  334 
Brennen  v.  Friendship,  loi,  no 
Brenstein  v.  Mattson,  90 
Brent  v.  Kimball,  628,  642 
Brentner  v.  Chicac^o,  &c.  R.  Co.  425 
Bresnahan  v.  Michigan  Central  R.  Co. 

98.  480 
Brewer  v.  Crosby,  628 
Brick  V.  Rochester,  &c.  R.  Co.  233 
Brickman  v.  South  Car.  R.  Co.  197 
Brickner  ▼.  N.  Y.  Central  R.  Co.  230 
Bridge,  Matter  of,  334 

T.  Grand  Junction  R.  Co.  Z6^ 

T.  Hoboken  Co.  390,  391 
Bridge  Co.  v.  Railway  Co.  390 

V.  Williams,  397 
Bridger  v.  Asheville,  &c.  R.  Co.  760 
Bridges  v.   North  London  R.  Co.  57, 

59,  509,  520 

V.  Perry,  621 

▼.  St.  Louis,  &c.  R.  Co.  194 
Brien  v.  Bennett,  490 
Briggs  V.  Coleman,  314 

V.  Dearborn,  621 

V.  Georgia,  557 

V.  Guilford,  61,  348 

V.  N.  Y.  Central  R.  Co.  765 

V.  Oliver,  58,  60 

V.  Taylor,  606,  618 

V.  Titan,  226 

V.  Wardwell,  303,  307,  308 
Brigham  v.  Foster,  557 
Brighthope  R.  Co.  v.  Rogers,  674,  675 
Brightman  v.  Bristol,  261 

V.  Fairhaven,  371 
V.  Grinnelh  641 
Brignoli  v.  Chicago,  &c.  R.  Co.  516, 

758 
Brine  v.  Gt  Western  R.  Co.  360 

Brinckerhoff  v.  Board  of  Education,  254 

y.  Bostwick,  589 

Brinkman  v.  Bender,  113 

Brinkmeyer  v.  Evansville,  255,  265 

Briscoe  V.  Bank,  249 

Bristol  V.  Johnson,  256 

Bristol,  &c.   R.   Co.  v.   Collins,  243, 

503 
V.  Tucker,  416 


British  Cast  Plate  Co.   v.    Meredith, 
282,  326 

British  Mutual  Investment  Co.  v.  Cob- 
bold,  574 

Britton  v.  Atlanta,  &c.  R.  Co.  512 

v.  Cummington,  99,  356,  370, 

378 
v.  Gt  Western  Cotton  Co.  9, 

62,  214,  685 
V.  Nicholls,  585 
v.  South  Wales  R.  Co.  760 
Broadwell  v.  Kansas  City,  298 
V.  Swigert,  61 
V.  Wilcox,  663 
Broburg  v.  Des  Moines,  363,  369 
Brock  V.  Barnes,  566 
V.  Copeland,  639 
V.  Gale,  745 
y.  Hopkins,  591 
Brockbank  v.  Whitehaven,  &c.  R.  Co. 

"5 
Broderick  v.  Detroit  Union  Depot  Co. 

170,  194 

Brodie  v.  Rutledge,  303 

Brohl  V.  Lingeman,  144 

Bronson  v.  Coffin,  419,  436 

V.  Southbury,  72,  73,  78,  356, 

393 
Brooke  v.  Winters,  734 

Brookl3m  v.  Brooklyn,  &c.  R.  Co.  341, 

408,  414 

Brooks  V.  Boston,  365,  370,  739 

V.  Boston  &  Maine  R.  Co.  114 

V.  Buffalo,  &C.  R.  Co.  469, 482 

V.  Day,  574 

V.  Hart,  650,  651 

V.  N.  Y.  &  Eric  R.  Co.  434» 

436,  452, 455 
V.  Schwerin,  115,  654 

y.  Somerville,  298,  358,  368 

V.  Taylor,  628 

Brookville  Tump.  Co.  v.  Pumphrey, 
346,  386 

Brossman  v.  Lehigh  Valley  R.  Co.  216 

Brower  v.  New  York,  285 

Brown  v.  Accrington  Co.  184,  227 
y.  Atlanta,  274,  290 
V.  Atlanta,  &c.  R.  Co.  676 
y.  Bowen,  731 

V.  Broadwav,  &c.  R.  Co.  462 
V.  Buffalo,  &c.  R.  Co.  13, 139, 

467,646 
y.  Byroads,  207 
V.  Cayuga,  &c.  Co.  413 
V.  Centxal  Pac.  R.  Co.  1 1 1 
V.  Chadboume,  333 
V.  Chicago,  &c  R.  Co.  731, 742, 

745 


Rt/9r€tu*i\      TABLE    OF   CASES.       \ar€  U  ttctiont,         XXXIX 


Brown  v.  Collins,  i6,  19,  728 

V.  Congress  St.  &c.  R.  Co,  i,  57 

V.  Dean.  734 

V.  Duplessis,  360 

V.  Elliott,  723 

V.  European,  &c.  R.  Co.  73,  74, 

"4 
V.  Fairhaven,  122,  301,  394 

V.  Giles,  627 

V.  Glasgow,  374 

V.  Great  Western  R.  Co.  114 

V.  Howard,  574,  575 

V.  Illius,  93.  696,  734 

V.  Jefferson  county,  257,  376 

V.  Kendall,  16 

V.  Lent.  247 

V.  Lester,  561 

T.  Lynn,  61,  92,  97 

V.  McAllister,  702 

V.  Mallett,  738 

y.  MarshaJl,  691,  742 

V.  Maxwell,  61,  180,  219 

V.  Milwaukee,  &c,  R.  Co.  90, 

112,425,  453*476 
V.  Minneapolis,  &c.  R.  Co.  240 
y.  Missouri  R.  Co.  98 
V.  Missouri  Pacific  R.  Co.  676 
V.  Mohawk,  &c.  R.  Co.  411 
V.  N.  Y.  Central  R.  Co.  66,  93, 

40S,  477»  495 
V.  N.  Y.  Gas  Co.  693 

V.  Providence,  &c.  R.  Co.  412 

y.  Purviance,  147 

V.  Robbins,  700,  701 

y.  Sennet,  226,  230 

V.  Smith,  310 

V.  South  Kennebec  Ag.  So.  704 

V.  Vinal  Haven,  266 

V.  Watson,  383 

V.  Winona,  &c.  R.  Co.  205,  227 

County  V.  Butts,  256 
Browne  v.  Scofield,  3Q5 
Browncll  v.  Flagler,  64 

V.  Missouri  Pacific  R.  Co.  1 10 
Browning  v.  Hanford,  621 

v.  Owen  County,  299 
y.  Springfield,  289 
Brownlow  v.  Metropolitan  Board,  360 
Bnicc  V.  Baxter,  560 

V.  Gncinnati,  132 
Brukcr  V.  Covington,  no 
Brumble  v.  Brown,  581 
Bnindl  v.  Hopkins,  671 
Bnissov.  Buffalo,  175,  176,  284,  298, 

o^ant  V.  American  Tel.  Co.  555,  754, 

755  , 
V.  Biddeford,  104,  334,  351, 388 


Bryant  v.  Central,  &c  R.  Co.  681 

V.Rich,  154,  513 
V.  St.  Paul,  266,  294 
Brydges  y.  Walford,  623 
Brydon  v.  Stewart,  187,  190,  194,  197 
Bucher  v.  Fitchburg,  &c.  R.  Co.  104 
V.  N.  Y.  Central  R.  Co.  89,  509, 
520 
Buck  v.  Campbell,  623 
Buckbee  v.  Brown,  285,  725,  726 
Buckland  v.  Conway,  557 
Bucklew  v.  Central  Iowa  R.  Co.  114 
Buckley  v.  Gould  &  C.  Mining  Co.  241 
V.  Gutta  Percha  Mfg.  Co.  219 
V.  Knapp,  762 

V.  Leonard,  626,  628,  629, 632 
Buckmaster  v.  Great  Eastern  R.Co.  504 
Buddington  v.  Bradley,  729 

V.  Shearer,  628,  635, 638 
Bueck  V.  Lindsay,  654 
Buel  V.  N.  Y.  Central  R.  Co.  89,  519 
Buenemann  v.  St.  Paul,  &c.  R.  Co.  410 
Bueschingv.  St.  Louis  Gas-light  Co. 

58,  108,  III,  362,  712,  715 
Buffalo  V.  Hollo  way,  174,  301,  349 

&c.  Plankroad  Co.  v.  Lancas- 
ter, 269 
&c.  Turnpike  Co.  v.  Buffalo,  299 
Buffit  V.  Troy  &  Boston  R.  Co.  503,  506 
Buffum  V.  Harris,  735 
BulkJey  v.  N.  Y.  &  N.  Haven  R.  Co. 

57,  422,  453 
Bull  V.  Mobile,  &c.  R.  Co.  241 
Bullitt  V.  Clement,  307 
Bullock  V.  Babcock,  121 

V.  New  York,  loi,  376 
Bulmer  v.  Gilman,  558,  566 
Bunch  V.  Edenton,  347,  349 
Buncombe  Tump.  Co.  v.  Baxter,  385 
Bunnell  v.  St.  Paul,  &c.  R.  Co.  192 
Bunt  V.  Sierra,  &c.  Mining  Co.  204, 

207,208 
Buntine  v.  Central,  &c.  R.  Co.  64,  476 
Burbank  v.  West,  &c.  Ditch  Co.  105 
Burch  V.  Hardwicke,  260 
Burchfield  v.  Northern  Central  R.  Co. 

445 
Burdick  v.  Babcock,  323 
V.  Cheadle,  711 
V.  Worrall,  650,  651,  654 
Burford  v.  Grand  Rapids,  262 
Burges  v.  Wickham,  497 
Burgess  v.  Gray,  165,  173,  365 

v.  Gt.  Western  R.  Co.  410 
Burghart  v.  Gardner,  562 
Burgundia,  The,  ^^ 
Burke  v.  Broadway,  &c.  R.  Co.  71,  73 
V.  De  Castro,  &c.  Co.  162 


xl 


Rf/trtncetl       TABLE    OF    CASES.        {artUsgciiffn*, 


Burke  V.  Elliott,  318 

V.  Louisville,  &c.  R.  Co.  681, 750 

V.  Norwich,  &c.  R.  Co.  180 

V.  Shaw,  160 

V.  Trevitt,  322 

V.  Witherbee,  189,  195 

Burkett  v.  Bond,  1 1 1 

Burlcy  v.  Bethune,  307 

Burling  v.  Illinois  Cent.  R.  Co.  463 

Burlington,  &c.  R.  Co.  v.  Brinkman, 

421,  451 
V.  Crockett,  193,  226 
V.  Franzen,  419,  421,  451 
V.  Rose,  523 
▼.Webb,  451 

V.  Westover,  666,  676,  678, 681 
Bumard  v.  Haggis,  121 
Bumell  V.  N.  Y.  Central  R.  Co.  526 
Burnett  v.  Burlington,  &c.  R.  Co.  99, 
483 
V.  Contra  Costa  County,  256 
Bumham  v.  Butler,  645 
V.  Byron,  288 
V.  Strother,  637 
Bums  V.  Bellefontaine  R.  Co.  523 
V.  Bostwick,  209 
V.  Chicago,  &c.  R.  Co.  195 
V.  Cork,  &c.  R.  Co.  45,  51,  497 
V.  Elba,  1 14,  277,  288,  289,  337 
V.  North  Chicago,  &c.  Mill  Co. 

466 
V.  Poulsom,  147 
Buron  v.  Denman,  252 
Burrv.  Beers,  118,  543 

V.  Plymouth,  351,  363 
Burrill  v.  Augusta,  265 

V.  Watertown  Bank,  53 
Burroughs  v.  Housatonic  R.  Co.  672 
Burrows  v.  Erie  R.  Co.  61,  91,  520 

V.  March  Gas,  &c..Co.  31,    35, 
65*  695 
Burt  V.  Homer,  587 
Burton  ▼.  Chattanooga,  274,  283 
V.  Fulton,  313,  314 
V.  North  Missouri  R.  Co.  421 
V.  Philadelphia,  &c.  R.  Co.  426 
V.  Tannehiil,  119 
V.  West  Jersey  Ferry  Co.  515 
V.  Wilmington,  &c.  R.  Co.  766 
Busch  V.  Buffalo  Creek  R.  Co.  66 
Bush  V.  Brainard,  97,  433,  720 
V.  Geneva,  363,  368 
V.  Johnston,  108,  382 
▼.  Shipman,  254 

T.  Steinman,   168,  173,  365,  699, 
701 
Bushby  v.  N.  Y.,  Lake  Erie,  &c.  R. 
Co.  205 


Bussell  V.  Steuben,  256 

Bussian  v.  Milwaukee,  &c.  R.  Co.  426 

Bussy  V.  Donaldson,  172 

Busteed  v.  Parsons,  303 

Butchers'  Slaughtering,  &c.  Asso.  v. 

Boston,  333  ' 
Butler  V.  Chicago,  &c.  R.  Co.  424 

v.  Hunter,  168 

V.  Kent,  332,  371,  731 

V.  Milwaukee,  &c.  R.  Co.  408, 

463 
V.  Peck,  735 

Butman  v.  Hussey,  733 

Butterfield  v.  Forrester,  ^.  96,  379 

V.  Western  R.  Co.  476,  481 
Button  V.  Frink,  57,  107,  647,  650 

V.  Hudson  River  R.  Co.  61,  65, 
94,  99,  102,  109,  no 
Buttrick  V.  Lowell,  260,  300 
Buxendin  v.  Sharp,  629 
Buxton  v.  Northeastem  R.  Co.  418, 

447,  459i  503 
Buzzdl  V.  Laconia  Mfg.  Co.  107,  184, 

194,  197,  222 

Byme  v.  Boadle,  59,  60,  158 

V.  N.  Y.  Central  R.  Co.  73,  414, 

464,  468,  471,  481 

V.  Wilson,  31 

Bymes  v.  Cohoes,  274 

Cable  V.  Cooper,  306 

Cadle  V.  Muscatine,  &c.  R.  Co.  409, 

750 
Cadmus  v.  St.  Louis  Bridge,  &c.  Co.  99 
Cagger  v.  Lansing,  56 
Cap^ney  v.  Hannibal,  &c.  R.  Co.  195 
Csmill  v.  Eastman,  19,  728  > 

V.  Layton,  97 
Cain  V.  Syracuse,  270,  281,  354 
Cairo,  &c.  R.  Co.  v.  Murray,  453 

V.  Stevens,  735 

V.  Woolsey,  453 
Cake  V.  Cannon,  619 
Calder  v.  Chapman,  335 

V.  HacKet,  305 

v.  Smalley,  120 
Caldwell  v.  Murphy,  495,  523 

V.  N.  J.  Steamboat  Co.  45,  51, 
57,  107,  495,  497,   515, 

749 
V.  Shepherd,  557 

Caledonian  R.  Co.  v.  Ogilvy,  332 

Calkins  v.  Barger,  16,  60^        y 

Call  v.  Butrick,  734  "^» 

V.  Mitchell,  306 

Callahan  v.  Bean,  74,  83,  107 

V.  Burlington,  &c.  R.  Co.  160 

V.  Morris,  288 


Kt/irtnet*\       TABLE    OF    CASES.       [artUutHtnt. 


xli 


Callahan  v.  Wame,  54,  61,  112,  691 
Callaway  Mining,  &c.  Co.  v.  Clark,  744 
Callender  v.  Marsh,  283,  310 
Calumet  Iron,  &c.  Co.  y.  Martin,  102 
Calvert  county  v.  Gibson,  257 
Calvo  V.  Charlotte,  &c.  R.  Co.  226 
Calwell  V.  Boone,  260 
Camden  Co.  v.  Belknap.  210 
Camden,  &c.  R.  Co.  v.  Baldauf,  550 

V.  Hoosey,  523 
Cameron  v.  Reynolds,  618 
Camp  V.  Barney,  163 

V.  Western  U.  Tel.  Co.  550,  553 

V.  Wood,  704,  710 
Campbell  v.  Atlantic,  &c.  R.  Co.  57, 
108 

V.  Bear  River  Mining  Co.   16, 

47 
V.  Boyd,  704,  705 
y.  Bndwell,  419 
y.  Brown,  628 
y.  Kincaid,  562 
y.  Montgomery,  260,  261 
y.  Page,  637 

y.  Penn.  R.  Co.,  185,  194 
y.  Perkins,  486 
y.  Phelps,  248,  618 
y.  Portland  Sugar  Co.,  122,  248 

704,  725 
y.  Somenrille,  301 

y.  Staiert,  143,  150 

y.  Stakes,  121 

y.  Stillwater,  346,  355,  358,  647 

y.  Webb,  30(6 

Canaan  v.  Greenwood's  Turnpike  Co. 

Canada  Central  R.  Co.  y.  McLaren,  675 
Candee  y.  Penn.  R.  Co.,  503 

V.  Western  U.  Tel.  Co.,  547, 

^    .^  553,  754 

Caniif  y.  Blanchard  Nay.  Co.,  404 

Cannayan  y.  Conklin,  122,  725 

Canning  y.  Williamstown,  383,  758 

Cannon  y.  Midland  G.  W.  R.  Co.,  410 

Canterbury  y.  Attorney  General,  665 

V.  Boston,  373 
Capen  y.  Foster,  311 
Capper  y.  Louisville,  &c.  R.  Co.  227, 

229 
Card  v.  Case,  629 

v.  Ellsworth,  89, 355 

v.  Harlem  R.  Co.,  99,  100,  428, 

484 

v.  Manhattan  R.  Co.,  91 
Carey  v.  Berkshire  R.  Co.,  65,  124 

v.  Chicago,  &c.  R.  Co.,  452 

y.  Lawless,  321 
Carle  v.  Bangor,  &c.  R.  Co.,  181 


Carleton  v.  Franconia   Iron   &c.  Co. 

285.  704,  726 
Carlile  v.  Parkins,  622 
Carlin  v.  Chicago,  &c.  R.  Co.  94,  107, 

480 
Carlisle  v.  Brisbane,  66 

v.  Sheldon,  67 
Carlon  v.  Ireland,  20 
Carlyon  v.  Lovering,  734 
Carman  v.  New  York,  146,  155,  299 
Carmannlle  v.    Steubenville,  &c.    R. 

Co.  168 
Carmichael  v.  Bank  of  Penn.,  597 
Carolin  v.  New  York,  376 
Carpenter  v.  Blake,  605,  606,  607,  612, 
614 
v.    Boston,   &c.    R.   Co.    459, 

502 
v.  Cent.  Park,  &c.  R.  Co.  408 
y.  Cohoes,  8,  284,  392 
v.  Eastern  Transp.  Line,  49 
y.  Latta,  639 

v.  Oswego,  &c.  R.  Co.  409 
Carpne  v.  Brighton,  &c.  R.  Co.  45,  502 
Carr  v.  Northern  Liberties,  270,  271 

v.  U.  States,  249 
Carrier  v.  Dorrance,  56 
Carrington  v.  St.  Louis,  260,  285 
Carroll  v.  Board  of  Police,  256 

v.  Minnesota,  &c.   R.  Co.  64, 

85i  476 
v.  New  Haven  R.  Co.  92,  93, 

522,  523 
v.  St.  Louis,  270 
v.  State,  1 56 
V.  Staten  Island  R.  Co.  13,  45, 

51,  104.486,497,  515 
v.  Weiler,  636,  638 
Carsley  v.  White,  107 
Carsons  v.  Leathers,  157,  510 
Carstairs  v.  Taylor,  16,  722 
Carter  v.  Bennett,  557 

v.  Boston,  &c.  R.  Co.  342 
v.  Columbia,  &c.  R.  Co.  108,  688 
v.  Louisville,  &c,  R.  Co.  61,  98 
v.  Monticello,  368 
v.  Tallcott,  559,  573 
V.  Towne,  34,  56,  686 
Carthage  Turnpike  Co.  v.  Andrews,76o 
Cartwright  v.  Chicago,  &c.  R.  Co.  521 
Cary  v.  Cleveland,  &c.  R.  Co.  503,  525 
v.  Curtis,  249 

V.  St.  Louis,  &c.  R.  Co.  421 
Case  V.  Chicago,  &c.  R.  Co.  407 
v.  Haight.  731 

V.  Northern  Central  R.  Co.  58,  676 
v.  St.  Louis,  &c.  R.  Co.  425 
v.  Terrell,  249 


xlii 


Re/trencti\        TABLE    OF    CASES.        \mT€  t^  MtctUmt, 


Case  V.  Wavcrly,  289,  369 

Casey  v.  N.  Y.  Central  R.  Co.  73,  1 10 

Cashill  V.  Wright,  49 

Cassedy  v.  Stockbridge,  350,  351,  379 

Cassida  v.  Oregon  R.  &c.  Co.  484 

Cassidy  v.  Angell,  108,  no,  in 
V.  Le  Fevrc,  744,  750 
V.  Maine  Centrail  R.  Co.  91,  227 
V.  Old  Colonv  R.  Co.  735 

Castello  V.  Landwenr,  in 

Castle  V.  Durycc,  319,  322,  686 
V.  Parker,  718 

Castor  V.  Uxbridge,  ^ 

Castro  V.  Bennett,  568 

Caswell  V.  Allen,  269 

V.  Boston,  &c.  R.  Co.  473 
V.  Chicago,  &c.  R.  Co.  679, 681 
V.  St.  Mary's,  &c.  Road  Co.  363 
V.  Worth,  62,  685 

Catawissa  R.  Co.  v.  Armstrong,  52, 64, 
99,  225,  480 

Catherine,  The  v.  Dickinson,  61 

Catron  v.  Nichols,  669 

Caudle  v.  Seymour,  306 

Cauley  v.  Pittsburgh,  &c.  R.  Co.,  73,98 

Caulfield  v.  Bullock,  311 

Cavanagh  v.  Boston,  300 
V.  Dinsmore,  147 

Cave  V.  Mountain,  306 

Cavcrly  v.  McOwen,  559 

Cavilland  v.  Yale,  562 

Cawthome  v.  Deas,  143 

Cayser  V.  Taylor,  46,  65,  187,  194,  197 

Cecil  V.  Pacific  R.  Co.  436 

Center  v.  Finney,  16,  645 

Centerville  v.  Woods,  93,  289,  301, 346, 
366 

Central  Branch,  &c.  R.  Co.  v.  Henigh, 

479 
V.  Hotham,  53,  54 

V.  Lea,  453 
Central  Ohio  R.  Co.  v.  Lawrence,  419, 

429,  460 
Central  R.  Co.  v.  Coggin,  56 

V.  Combs,  504 

V.  Davis,  428 

V.  DeBray,  184,  226 

T.  Dixon,  479 

V.  Feller,  88,  477,  481 

V.  Freeman,  114 

V.  Glass,  483 

V.  Gleason,  103,  408 

V.  Hall,  480 

V.  Hudelson,  464 

Vi  Letcher,  520 

V.  Mason,  107 

V.  Moore,  54,  61,  jtz 

V.  Perry,  87,  488,  510 


Central  R.  Co.  v.  Sears,  1 10 

V.  Van  Horn,  93,  509 
Central  Trust  Co.  v.  Wabash,  &c.  R. 

Co.,  410 
Centralia  v.  Krouse,  88,  96,  290,  376 

V.  Scott,  86,  379 
Chadboume  v.  New  Castle,  261 
Chadwick  v.  McCausland,  334 
Chaflfee  v.  Boston,  &c  R.  Co.  477,  S^Si 

654 
Chamberlain  v.  Enfield,  348,  350j  355» 
366 

V.  Milwaukee,  &c.  R.  Co.  180 

V.  Morgan,  615 
Chambers  v.  Matthews,  657,  659 

V.  Western  N.  C.  R.  Co.  520 
Champaign  v.  Patterson,  334,  353 

Co.  Bank  v.  Smith,  313 
Champlin  v.  Penn  Yan,  281,  354 
Chander  v.  Fremont  County,  257 
Chandler  v.  Bay  St.  Louis,  26? 

V.  Howland,  730 
Chaplin  v.  Hawes,  650,  651 
Chapman  v.  Albanv,  &c.  R.  Co.  409 

v.  Atlantic,  &c.  R.  Co.  677 

V.  Chapman,  564 

V.  Cook,  35 1 »  356 

V.  Copeland,  733 

V.  Erie  R.  Co.  192 

V.  Macon,  369 

V.  N.  Y.  Central  R.  Co.  425 

V.  N.  Y.  &  New  Haven  R.  Co. 
31,66,  102,473 

V.  Parlane,  97 

V.  Rochester,  274 

V.  Rothwell,  704,  719 

V.  Thomburgh,  617 
Charles  v.  Taylor,  i6jj,  235,  240 
Charlwood  v.  Greig,  632 
Chartiers  v.  Langdon,  333 

&c.  Turnpike  Co .v.Nestor,333 
Chase  v.  Cabot,  &c.  Bridge  Co.  397 

V.  Chase,  419,  657 

V.  Hcaney,  574,  592 

V.  Maine  Central  R.  Co.,  107,114 

V.  N.  Y.  Central  R.  Co.,  61,  95, 
273,  412,  741,  750 
Chasemore  v.  Richards,  729 
Chataigne  v.  Berceron,  687 
Chaterlin  v.  Frankfort,  \o\ 
Chatsworth  v.  Ward,  3^ 
Chavanne  v.  Frizola,  581 
Cheetham  v.  Hampson,  120,  708,  709 
Cheever  v.  Shedd,  283 
Chenango  Bridge  Co.  v.  Lewis,  395 
Cheney  v.  N.  Y.  Cent.  R.  Co.  463,  471 
Chenowith  v.  Chamberlin,  597 
Chesley  v.  Thompson,  115 


Rt/tr9neet\       TABLE    OF    CASES.        {mre  to M^ctUns. 


xliii 


Qievallier  v.  State,  249 

Chicago  &c.  R.  Co.  v.  Dougherty,  102, 

Chouteau  v.  Rowse,  314 

467 

Chicago  V.  Crooker,  353, 369 

V.  Doyle,  241 

V.  Dalle,  369 

V.  Dunn,  102,  360,  426 

V.  Dillon,  102 

V.  Eininger,  466 

V.  Few,  410 

V.  Elmore,  27, 482 

V.  Gallagher,  272,  347,  356 

V.  Farrelly,  436 

V.  Gavin,  396 

V.  Flexman,  154,  513 

V.  Herz,  353 

V.  Geary,  240 

V.  Hoy,  290,  355 

V.  George,  51, 516 

V.  Joney,  167 

V.  Gertsen,  476 

V.  Keele,  370 

V.  Goebel,  472 

V.  Kelly,  749 

V.  Goss,  94 

V.  Langlass,  353,  383,  749 

V.  Gregory,  73,  74,  107.  238 

V.  McCarthy,  353,  369 

V.  Gretzner,  463,  476,  485 

V.  McCullock,  770 

V.  Hall,  409 

V.  McGiven,  53,  290,  363 

V.  Hans,  434 

V.  McGraw,  299 

V.  Harmon,  505 

V.  Major,  71.  74,  83.  io7,  134, 

V.  Harney,  71, 191 

135,  137,297,772,766 

y.  Harris,  453 

V.  Msutin,  289,  383,  749 

V.  Harwood,  90,  102,  480,  482 

V.  Powers,  369 

V.  Hatch,  475 

T.  Robbins,  168,  301 

V.  Hazzard,  61,  498,  508 

V.  Schmidt,  346 

V.  Hedees,  98 

V.  Henderson,  27,  427 

V.  Scholten,  137 

V.  Starr,  65.  74, 83 

V.  Henry,  241 

V.  Steams,  102 

V.  Hesing,  74,  82,  356 

V.  Turner,  300 

V.  Hogarth,  100,  483 

V.  Wnght,  356,  393,  396 

V.  Houston,  476 

Chkago  City  R.  Co.  v.  Hennessy,  164 

V.  Howard,  no,  762 

V.  Henry,  762 
Chkago,  &c.  K.  Co.  v.  Avery,  49,  196, 

V.  Hunerberg,  742 

V.  Jackson,  194,  197,  204,  216, 

410 

238,  760 

V.  Barber,  476 

V.  Jacobs,  475 

V.  Bamc,  100, 425, 428, 430, 436, 

V.  Johnson,  102,  199,  349.  4i6, 

484 

482 

V.  Bayfield,  219,  226,  233 

V.Jones,  419,429 

V.  Becker,  73,  74,  82 

V.  Keefe,  238, 239 

V.  Bell,  110,472,476 

V.  Kellam,  419,  463 

V.  Bert,  480 

V.  Lammert,  73 

V.  Bills,  151 

V.  Langley,  102 

V.  Bixby,  100, 363 

V.  Lee,  90,  93,  102,  460,  478 

V.  Bogp,  13,  464 
V.  Bradifield,  429 

V.  Lundstrom,  226 

V.  McAra,  500 

V.  Carroll,  2?,  523 

V.  McCarthy,  413 

V.  Casey,  148 

v.  Cauftman,  100,  419, 427,  428, 

V.  McDanids,  27,  427,  468 

V.  McLallen,  52,  238 

455,  483^  484 

▼.  McLaughlin,  73, 465,  434 

V.  Chicago,  &c  R.  Co.  113 

V.  May,  226 

V.  Clampit,  58,  676 

V.  Michie,  98 

V.  Clark,  65,  102,  217,  225 

V.  Miller,  88 

V.  Colwill,  523 

V.  Mills.  508 

V.  Coss,  479,  525 

V.  Mock,  102 

v-^wey,  73.479 

V.  Montgomery,  178 

T.  Dickson,  152,  154,  426,  485 

V.  Moranda,  238,  762 

V.  DiehL  423 

V.  Morris,  135 

T.  Dimick,  102 

V.  Murphy,    113,   180,236,238, 

V.  Donahue,  86,  99,  209 

241 

xliv 


JU/trtneetl       TABLE    OF    CASES.        imr^  U  tteihmt. 


Chicago,  &c.  R.  Co.  v.  Murray,  73, 103 
V.  O'Connor,  102 
7.  Olson,  480 
V.  Patchin,  57,  419 
▼.  Payne,  102 
▼.  Peacock,  493 
V.  Pennell,  666,  6y6y  682 
V.  Pillsbury,  512 
V.  Piatt,  194 
▼.  Quaintance,  673,  676 
▼.  Reid,  425,  427 
.  ▼.  Robinson,  463,  467,  485 
y.  Ross,    178,   206,  224,   226, 

233 
V.  Rune,  206 
y.  Rusn,  207,  238 
y.  Russell,  199,  406 
y.  Ryan,  87,  476 
y.  Scales,  112 
y.  Schwerine,  241 
y.  Scurr,  748 
y.  Scirer,  450,  455 
y.  Shannon,  137,  238,  457,  771, 

772 
y.  Simonson,  681 
y.  Sims,  421 
y.  Smith,  64,  98,  673 
y.  Snyder,  238 
y.  Spring,  473 
y.  Stafford,  180 
y.  State,  249 

V.  Still,  99,  463,  476,  481,  485 
V.  Stumps,  73,  465*  484,  485 
V.  Sulliyan,  191 
V.  Swett.  137,  184,  191, 194. 238, 

770.  77^ 
y.  Sykcs,  56,  87,  91 
y.  Taylor,  197,  202,  238 
y.  Thorson,  1 02 
y.  Triplett,  65,  88,  99, 468,  482, 

483 
y.  Trotter,  11,  516 

y.  Umphenour,  424 

y.  Udey.  419,  421,424 

y.  Ward,  209,  750 

y.  Warner,  410, 760 

y.  Whitton,  132 

y.  Young,  497 
Chickering  y.  Robinson,  308 
Chicopee  Bank  y.  Philadelphia  Bank, 

580 
Chidsey  y.  Canton,  258,  337,  338,  383 
Child  y.  Boston,  271,  275,  287 
Childs  y.  West  Troy,  349 
Chiles  y.  Drake,  686,  767 
China  y.  Southwick,  16 
Cholmondeley  y.  Clinton,  577 
Chown  y.  Parrot,  569,  573 


Chrisman  y.  Bruce,  311 
ChrisUe  y.  Griggs,  494,  497, 516 
Chrystal  y.  Troy,   &c.   R.  Co.  114, 

483 
Church  of  Ascension  y.  Buckhart,  347i 

702 

Church  y.  Chcrryfield,  352,  363,  382 

y.  Mansfield,  148 

y.  Mumford,  562 

y.  Northern  Pac.  R.  Co.  485 
Churchill  y.   Brooklyn  Life  Ins.  Co. 
572 

y.  Fewkes,  323 

y.  Holt,  65,  384 

y.  Rosebeck,  93 
Cincinnati  y.  Penny,  283 

y.  Stone,  14,  164,  166,  175,  293, 
297,  298 
Cincinnati,  &c.  R.  Co.  y.  Butler,  92, 
107,  463 

y.  Chester,  1 1  ?,  766 

y.  Gaines,  426 

y.  Jones,  424 

y.  Parker,  436 

y.  Ridge,  437,  455 

y.  Sheet,  435 

y.  Smith,  53,  100,  428, 430, 484 

y.  Waterson,  64,  419,  437,  658 

y.  Wood,  451 
Circleyille  y.  Needing,  176,  298 
Citizens  Bank  y.  Howell,  585.  598 

Gas  Light  Co.  y.  O'Brien,  697 

R.  Co.  y.  Carey,  462 

&c.  R.  Co.  y.  Foxley,  54 

St.  R.  Co.  V.  Stecn,  484 
Claflin  y.  Wilcox,  644 
Clagne  y.  New  Orleans,  260 
Clancy  y.  Byrne,  120,  285,  708 
Clapp  y.  Kemp,  164 
Clara,  The,  61 
Clara  Killam,  The,  18 
Clare  y.  National  City  Bank,  159, 166, 

170 
Clardy  y.  St.  Louis,  &c.  R.  Co.  425 
Clarissy  y.  Fire  Department,  265 
Clarita,  The,  18,  86.  166 
Clark  y.  Adair  County,  256 

y.  Adams,  640 

y.  Armstrong,  629 

y.  Axford,  313 

y.  Barnes,  209 

y.  Barrington,  378 

y.  Binghamton,  &c.  Bridge  Co. 
283 

y.  Chambers,  34,  35,  65, 73,  74, 

365*  684 
V.  Chicago,  364 
y.  Chicago,  &c.  R.  Co.  209,  678 


R9/€rtne€9\       TABLE    OF    CASES.        \are  U  ucticnt. 


xlv 


Clark  V.  Corinth,  34S,  368 

V.  Eighth  Av.  R.  Co.  61,  522, 

523 
V.  Epworth,  289,  297 

▼.  Foot,  669 

V.  Foxcroft,  623 

▼•  Fry,  175,  289 

y.  Kirwan,  61 

y.  Lebanon,  346,  355 

y.  Lockport,  289,  364,  376,  379 

y.  Marshall,  574 

y.  Miller,  313 

y.  Nevada  Land,  &c.  Co.  743 

y.  N.  Y.,  Lake  Eric,  &c.  R.  Co. 

94.  98»  150 
y.  Pacific  R.  Co.  39 

y.  Richmond,  &c.  R.  Co.  198, 
416 

y.  Rochester,  274 

y.  St.  Paul,  &c.  R.  Co.  211,  241 

y.  Shoe,  &c.  Co.  85 

y.  State,  251 

y.  Syracuse,  &c.  R.  Co.  61 

y.  Vermont,  &c.  R.  Co.  168, 423 

V.  Waltham,  285 

y.  Washington,  291 

y.  Western,  &c  R.  Co.  430 

y.  Wilmington,  283 

y.  Wilmington,  &c.  R.  Co.  493 
Clarke  y.  French,  734 

y.  Holmes,  208,  211,  215 

y.  May,  306 

y.  Midland  R  Co.  466 
Qarksyille,  &c.  Tump.  Co.  v.  Atkin- 

son,  385 
Clary  v.  Willey,  635 
Clatsop  Chief.  The,  226 
Clay  y.  Wood,  650 
Clayards  y.  Dethick,  86,  80,  92 
Clayburgh  y.  Chicago,  118 
Clear  Lake,  &c.  Co.  y.  Lake  County, 

261 
Qeayeland  v.  Chicago,  &c.  R.  Co.  27, 

93,  429,  434 
y.  Grand  Trunk  R.  Co.  676 
Gegg  y.  Dearden,  717 
Clepom  y.  N.  Y.  Central  R.  Co.  188, 

749 
V.  Taylor,  702 

Gemence  y.  Auburn,  271,  353,  364 

Qemens  y.  Hannibal,  &c.  R.  Co.  55, 

666 

Clement  y.  Canfield,  444,  445, 457 

y.  Western  U.  TeL  Co.  549,  553, 

Clements  y.  West  Troy,  334 
Qendinen  y.  Black,  557 
Qeveland  y.  Central  R.  Co.  56 


Cleveland  v.  N.  J.  Steamboat  Co.  29, 

488,  490,  496 
y.  Spier,  12 
Cleyeland,  &c.  R.  Co.  v.  Brown,  425 
y.  Crawford,  65,  108,   114;  477, 

478 
V.  Curran,  492,  505 
V.  Elliott,  90,  94,  99,  419,  432, 

469,  662 
y.  Keary,  226 
V.  McConnell,  435 
y.  Manson,  78 
y.  Mara,  no 
y.  Newell,  411,  516 
V,  Rowan,  108,  in,  770 
y.  Scudder,  421,  450,  451 
y.  Swift,  425 
y.  Sutherland,  760 
y.  Terry,  47,  61,  87,  88,  92,  94, 

457,  463,  481 
y.  Walrath,  502,  527 

Cleyes  y.  Willoughby,  708 

Clifford  V.  Dam,  120,  349,  360,  375 

V.  Old  Colony  R.  Co.  180,  239 
Clifton  y.  Hooper,  619 
Clinton  y.  Howard,  365 
Clothier  v.  Webster,  327 
Cloughessey  v.  Waterbury,  364,  373 
Clussman  v.  Long  Island  R.  Co.  704 

y.  Merkel,  573 
Cluto  y.  Goodell,  618 
Clutterbuck  v.  Coffin,  293 
Coal  Run  Coal  Co.  y.  Strawn,  144 
Coale  y.  Hannibal,  &c.  R.  Co.  58.  675 
Coates  V.  Burlington,  &c.  R.  Co.  1 10 
V.  Canaan,  376 

y.  Missouri,  &c.  R.  Co.  666, 
676,  682 
Cobb  y.  Portland,  260 

y.  Standish,  86,  351,  356,  379 
Cobden  y.  Kendrick,  576 
Cochran  y.  Dinsmore,  57 

y.  Miller,  74* 
Cockerham  v.  Nixon,  631,  632 
Cockle  y.  South  Eastern  R.  Co.  521 
Coddington  v.  Brooklyn,  &c.  R.  Co. 

51,  495 
V.  Davis,  58? 

Codner  v.  Bradford,  334 

Coe  v.  Piatt,  685 

v.  Wise,  326 
Cofiield  V.  Harris,  661 

v.  Nantucket,  264 
Coggin  V.  Central  R.  Co.  160 
Coggswell  y.  Baldwin,  628 

V.  Lexin^on.  351,  356 
Cogswell  V.  N.  Y.,  New  Haven,  &c  R. 

Co.  750 


xlvi 


R^eremettX       TABLE    OF    CASES«        [are  U  t^eiUm*. 


Cogswell  7.  Oregon,  &c.  R.  Co.  88, 480 
Cohoes  V.  Caiy,  310 

V.  Dry  Dock,  &c.  R.  Co.  1 50 
Cohen  v.  Hume,  333 
Cohens  v.  Virginia,  249 
Cohoon  V.  Speed,  306 
Coit  V.  Sheldon,  562 
Colbum  V.  Richards,  729 
Colby  V.  Wiscasset,  758 
Colchester  v.  Brooke,  100 
Colden  v.  Thurber,  334 
Cole  V.  Fisher,  355,  686 
V.  Goodwin,  210,  550 
V.  Medina,  270,  289,  314 
V.  Muscatine,  283 
V.  Nashville,  262,  263 
V.  Newburyport,  355,  358 
V.  Western  U.  TeL  Co.  554 
Colegrove  v.  Harlem  R.  Co.  473,  523 
V.   N.   Y.    &    New  Haven  R. 
Co.  31.66,  92,  93.96, 122 
Coleridge  v.  Crompton,  685 
Coles  V.  Bums,  634 
V.  Clarke,  119 
CoUett  V.  Foster,  142 

V.  London,  &c.  R.  Co.  325,  492 
V.  Northwestern  R.  Co.  45 
CoUey  V.  Westbrook,  369 
Colliery.  Stdnhardt,  204,  241 
Collins  V.  Atlantic,  &c.  R.  Co.  421 
V.  Bristol,  &c.  R.  Co.  S44 
V.  Council  Bluffs,  363,  742 
V.  Davidson,  89 
V.  Dodge,  758 
V.  Dorchester,  356,  382 
V.  Ferris,  309 
V.  McDaniel,  591 
V.  Middle  Level  Comrs,  28,  34 
V.  N.  Y.  Central  R.  Co.,  114, 

673,  682,  765 
V.  Philadelphia,  271,  274 
V.  St.  Paul,  &c.  R.  Co.  241 
V.  South  Boston  R.  Co.  77,  ^ 
Collis  V.  Selden,  337 
Collyer  v.  Penn.  R.  Co.  194,  204 
Colman  v.  Anderson,  307 

V.  Flint,  &c.  R.  Co.  435 
V.  Second  A  v.  R.  Co.  92 
V.  Southeastern  R.  Co.  519 
Colorado,  &c.  R.  Co.  v.  Holmes,  61 
V.  Martin,  241 

v.  Ogden,  184,  186,  214,  406 
Colrick  V.  Swinburne,  729,  733,  750 
Colt  V.  Noble,  581 

V.  Sixth  Av.  R.  Co.  508 
Colton  v.  Beardsley,  318 
V.  Onderdonk,  689 
V.  Richards,  240 


Columbus  V.  Jacques,  332 
Columbus,  &c.  R,  Co.  v.  Arnold,  239, 
240 

V.  Farrell,4io,  509 

v.  Powell,  146, 488,  510 

V.  Troesch,  238 

V.  Webb,  184,  204,222,  239 
Colvin  V.  Holbrook,  24^ 
Comerford  v.  Dupuy,  056 
Comings  v.  Hannibal,  &c.  R.  Co.  423 
Commercial  Bank  v.  Barksdale,  597 

V.  Union  Bank,  243,  580,  582, 

,     584,585 
of  Kentucky  v.  Varnum,  565, 597 

Commissioners  v.  Martin,  337 

&c.  V.  Rose,  573 
Commonwealth  v.  Bartlett,  623 

V.  Boston,  333,  358 

v.  Boston,  &c.  R.  Co.  io7»  128, 
i35i  466,  525 

V.  Bowman,  333 

V.  Breed,  396 

V.  Bridge  Co.  395,  396 

V.  Central  Bridge  Co.  356 

V.  Charlestown,  334,  395 

V.  Deerfidd,  374,  39^ 

V.  Erie,  &C.R.  Co.  359,  3^t3^S 

V.  Fisk,  333 

V.  Green,  256 

V.  Harmer,  117 

V.  Hopkinsville,  337 

▼.  Tosselyn,  104 

V.  King,  365 

V.  Knox,  104 

▼.  Lightfoot,  620 

V.  LouisvlBe,  &c.  R.  Co.  104 

V.  Low,  334 

V.  McCoy,  623 

y.  Magee,  623 

y.  Matlack,  249 

y.  Metropolitan  R.  Co.  139 

y.  Milliman,  362 

v.  Nashua,  &c  R.  Co.  359,  365 

y.  Newbury,  334 

y.  Old  Colony,  &c.  R.  Co.  365 

y.  Passmore,  362 

y.  Petersham,  334 

y.  Rodes,  249 

y.  Ruch,  332 

y.  Sampson,  104 

y.  Springfield,  258 

y.  Tnompson,  609 

y.  Vermont,  &c.  R.  Co.  359, 365 

y.  Wilkinson,  385 

y.  Worcester  Tump.  Co.  389 

Bank  y.  New  York,  294 
Comstock  y.  Des  Moines  R.  Co.  236, 
434 


R^er9nc€d\        TABLE    OF    CASES.         [art  to  teetufns. 


xlvii 


Conant  v.  Griffin,  762,  766 

Condict  T.  Grand  Trunk  R.  Co.  33,  40 

V.  Jersey  City,  254,  266,  288,  295 
Condon  v.  Mo.  Pac.  R.  Co.  205 
Cone  Y.  Delaware,  &c.  R.  Co.  187 
Congrdon  v.  Central,  &c.  R.  Co.  418 

V.  Cooper,  618 

V.  Norwich,  363,  376 
Congress,  &c.y  Spring  Co.  ▼.  Edgar, 

629 
Congrcvev.  Morgan,  175,  358,  365 

y.  Smith,  14,  120,  175,  365 
Conklin  v.  Thompson,  121,  355,  688 
Conley  y.  Portland,  227,  240 
Conn  V.  May,  671 
Conn.  Life  Ins.  Co.  y.  New  Haven  R. 

Co.  28,  115,  124 
Connelly  y.  N.  Y.  Central  R.  Co.  93, 

"2,  475 
Conner  y.  Pioneer,  &c.  R.  Co.  209, 760 

Conners  y.  Hennessy,  168,  173 

Connolly  y.  Boston,  104 

V.  Dayidson,  237 

V.  Poillon,  217 
Connors  V.  Adam,  314 

y.  New  York,  270,  296 
Conoyer  y.  Commonwealth,  621 
Conrad  y.  Ithaca,  274,  281,  289,  296, 

328*  349,  358 
Conradt  y.  Clauye,  704 

Conroy  y.  Gale,  252,  325 

y.  Iron  Works,  91 

y.  Vulcan  Iron  Works,  215 
Continental,  The,  61 

&c.  Co.  y.  Stead,  92,  477,  463 
Converse  v.  Walker,  97,  705 
Conway  v.  Belfast,  &c.  R.  Co.  240 

V.  Illinois  Cent.  R.  Co.  410 

V.  Jefferson,  370 

y.  Jett,  622 

V.  Troy  &  Boston  R.  Co.  114 
Conwell  y.  Emrie,  313 

y.  Voorhees,  325 
Cook  V.  Central  R.  Co.,  484 

V.  Champlain,  &C.  Co.  61,  85,  92, 
680 

V.  Charlestown,  350,  355 

V.  Floating  Dock  Co.  342 

y.  Gourdin,  39 

V.  Hannibal.  &c  R.  Co.  233 

V.  Harris,  334 

V.  Macon,  260 

V.  Metropolitan  R.  Co.  1 1 1 

V.  Milwaukee,  288,  290,  363 

V.  Mo.  Pacific  R.  Co.,  758 

V.  Montague,  355,  709 

y.  Morea,  635 

y.  N.  Y.  Central  R.  Co.,  56 


Cook  V.  Parham,  180 

y.  Pickrel,  639 

V.  Rhodes,  577 

V.  Ritter,  564 

▼.  St.  Paul,  &c.  R.  Co.  204,  231 

V.  Boston,  &c.  R.  Co.  395 
Cooke  v.  Illinois  Cent.  R.  Co.,  149, 152 

y.  Lalance,  &c.  Mfg.  Co.  195 

y.  Wanng,  626,  632,  633 
Coolbroth  v.  Maine  Cent.  R,  Co.  185 
Cooley  y.  Brainard,  422 

y.  Freeholders,  256 
Coombs  V.  New  Bedford  Cordage  Co. 
46,  74,  203,  217,  218,  219,  683 

V.  Purrington,  353,  375,  654 

y.  Topsham,  378 
Coomes  y.  Houghton,  146,  148 
Coon  y.  Syracuse,  &c.  R.  Co.  180,  239 
Cooper,  Re,  303 

y.  Butler,  217 

y.  Centrad  R.  Co.  189,  202 

y.  Chicago,  &c.  R.  Co.  110 

y.  Delavan,  557 

y.  Lake  Shore,  &c.  R.  Co.  471, 
477, 762,  766 

y.  Mcjunkin,  323 

v.  Milwaukee,  &c.  R.  Co.  180 

y.  Mullins,  237 

y.  Pittsburgh,  &c.  R.  Co.  194, 
204,  205,  226 
Coopwood  y.  Baldwin,  561 
Copley  y.  New  Haven,  &c.  R.  Co.  107 
Coppner  y.  Pennsylvania  Co.  705 
Corbin  y.  American  Mills  Co.  160,  165 
Corby  y.  Hill,  344,  705 
Corcoran  y.  Boston,  &c.  R.  Co.  107 

y.  Holbrook,  194.  230,  231 

v.  N.  Y.  Elevated  R.  Co.  114 
Cordell  V.  N.  Y.  Central   R.  Co.  112, 

1 14,  468,  478 
Corlett  y.  Leavenworth,  96,  10 1,  376 
Corliss  y.  Smith,  631 

y.  Worcester,  &c.  R.  Co.  767 
Cormack  v.  Digby,  148 
Cornelius  v.  Appleton,  376 
Coming  v.  Southland,  618,  628 

y.  Troy  Iron  Factory,  729 
Comman  y.  Eastern  Co.'s.  R.  Co.  407, 

410,  496,  713,  719 
Cornwall  v.  Mills,  766 

y.  Sullivan  R.  Co.  418,  449 
Correll  y.  Burlington,  &c.  R.  Co,  58,92 
Corrigan  v.  Union  Sugar  Refinery,  1 50 
Corrjr  y.  Great  Western  R.  Co.  419 
Corsi  y.  Maretzck,  609 
Corson  y.  Maine  Central  R.  Co.  223 
Corwin  v.  N.  Y.  &  Erie  R.  Co.  62,  421, 
437»  446,  449,  451 


xlviii 


Re/trencti\       TABLE    OF    CASES.        [mreUwtufms, 


Cosgrove  v.  N.  Y.  Central  R.  Co.  66, 
426,  469,  474,  475 

V.  Ogden,  75,  82,  146 
Costello  y.  Binghamton,  &c.  R.  Co.  45 

V.  Judson,  219 
Coster  V.  Albany,  249 
Cott  V.  Lewiston  R.  Co.,  41 5 
Cotter  V.  Frankford,  &c.  R.  Co.  473, 

520 
Cotterell  v.  Jones,  562 
Cotterill  v.  Chicago,  &c.  R.  Co.  85 

V.  Starkey,  18 
Cottrell  ▼.  Finlayson,  561 
Cotton  ▼.  Wood,  8,  56,  645,  654 
Couch  V.  Steel,  9 

V.  Watson  Coal  Co.,  382 
Coughtry  V.  Globe  Woolen  Co.  141,704 
Coulter  V.  Amcr.  Express  Co.  89 
Counter  v.  Couch,  93,  653 
Coupland  y.  Hardingham,  120,  347 
Courson  t.  Chicago,  &c.  R.  Co.  429, 451 
Courtney  ▼.  Baker,  146 

V.  Cornell,  204 
Cousins  ▼.  Hannibal,  &c.  R.  Co.  147, 

421,  435 
T.  PaddoD,  559 

Covington  v.  Bryant,  61,  349 

County  V.  Kinney,  256 

Steel  R.  Co.  v.  Packer,  763 

Transfer  Co.  v.  Kelley,  66 

Cowdenv.  Wright,  115 

Cowles  ▼.  Balzer,  657,  662,  664 

V.  Kidder,  731,  732 

V.  Richmond,  &c.  R.    Co.  197, 

222,  226 

Cowley  V.  Sunderland,  286,  683 

Cowperthwaite  ▼.  Sheffield,  585 

Coxv.  Brackett,  113 

y.  Burbridge,  95,627,628,629,634 

y.  Liyin^ton,  568 

y.  Robbms,  65$,  664 

y.  Sullivan,  559 

y.  Westchester  Tump.    Co.   375, 

382 

Coxon  V.  Gt.  Western  R.  Co.  243,  503 

Coy  V.  Utica,  &a  R.  Co.  360,  457 

Coyle  y.  Long  Island  R.  Co.  466 

y.  Pierrepont,  162 

Crafter  y.  Metropolitan  R.  Co.  56,  410, 

411 

Crafton  v.  Hannibal,  &c.  R.  Co.  433 

Crafts  y.  Boston,  107,  112 

Craig  y.  Burnett,  309 

y.  N.  Y.,  N.  H.  &c.  R.  Co.  476 

y.  Rochester  R.  Co.  409 

y.  Sadalia,  289,  374 

y.  Watson,  575 

Cragie  v.  Hadley,  589 


Crain  v.  Petree,  633 
Craker  y.  Chicago,  &c.  R.  Co.  154,  513 
Cramer  y.  Burlington,  93,  1 14,  382 
Cram  v.  Metropolitan  R.  Co.  73,  520 
Crandall  v.  Goodrich  Transp.  Co.  25,57, 
666 

V.  Loomis.  713 

y.  Mcllrath,  223 

y.  Goodrich,  94 
Crane  y.  Northfield,  53 

y.  Warner,  624 
Cranston  y.  Augusta,  260 

y.  N.  Y.  Central  R.  Co.  112 
Cratty  y.  Bangor,  104 
Crawford  v.  Georgia,  &c.  R.  Co.  51 

y.  N.  Y.  Central  R.  Co.  435 

V.  West  Side  Bank,  588 

y.  Williams,  634 
Crawfordsville  y.  Bond,  274,  283,  368 

y.  Smith,  355 
Creed  v.  Hartmann,  14,  175,  298 

y.  Pennsylvania,  &c.  R.  Co.  61, 

93.  99,  48«,  523 
Cregin  y.  Brooklyn,  &c.  R.  766,  768 

Creighton  y.  Kaweah  Canal  Co.  729 

Cremer  v.  Portland,  86 

Crepps  v.  Durden,  306 

Crescent  v.  Anderson,  loi,  396 

Cressey  v.  Northern,   &c.  R.  Co.  418, 

421,451 
Cresswell  v.  Byron,  568 

Crew  v.  St.  Louis,  &c.  R.  Co.  57,  191, 

202,  240 
Crispin  y.  Babbitt,  180,  233,  240 
Crissey  y.  Hestonville,  &c.  R.  Co.  508, 

520 
Cristy  v.  Douglas,  557 
Crittenden  v.  Wilson,  731 
Crocheron  y.  North  Shore,  &c.  Ferry, 

496 
Crocker  v.  Knickerbocker  Ice  Co,  646 
Crockett  v.  Calvert,  162 
Croft  v.  Alison,  146,  151,  153 
Crofts  v.  Waterhouse,  494 
Crog^n  v.  Schide,  715 
Cromarty  y.  Boston,  363 
Crommelin  y.  Coxe,  87 
Crompton  y.  Lea,  717 
Cronin  y.  Delavan,  86,  353,  356 
Cronkite  v.  Wells,  554 
Crookery.  Bragg,  733 

y.  Hutchinson,  568,  570, 572,753 
Crookshank  y.  Kellogg,  56 
Crosby  v.  Hungcrfora,  619 
Cross  v.  Williams,  623 
Crossley  y.  Lightowler,  729,  734 
Crouch  y.  Charleston,  &c.  R.  Co.  108 

y.  Railway  Co.  396 


IUf*rtncf\       TABLE    OF    CASES.        \ar4  U  tecticns. 


xlix 


Crow  ▼.  Mechanics'  &  Traders'  Bk»587 
Crowell  y.  Sonoma  county,  256 
Crowhurst  y.  Amersham  Aerial  Board, 

17,  7<» 
Crowley  v.  Palen,  1 14 

y.  Panama  R.  Co.,  124,  131 
Crazier  y.  Boston,  &c.  Steamboat  Co., 

257 
Cruden  y.  Fentham,  650,  651 
Crusselle  v.  Pugh,  144,  711 
Crutchfield  v.  Richmond,  &c.  R.  Co., 

197,  208,  209 
Cruty  y.  Erie  R.  Co.,  178,  225 
Crystal  v.  Des  Moines,  352 
Cuddeback  y.  Jewett,  4^ 
Cuddy  V.  Horn,  66, 122 
Cuff  y.  Newaric,  &c.  R.  Co.,  26, 1 70, 1 73, 

CttUen  y.  Delaware,  &c.  Canal  Co.  114 

V.  Lord,  637 
Culp  V.  Atchison,  &c.  R.  Co.  360,  426 
Cumberland  v.  WilUson,  283 

&c.  R.  Co.  V.  Fazenbaker,  65 
&c.  Iron  Co.  y.  Scally,  54,  56, 

240 
Valley  R,  Co.  y.  Hughes,  22, 
406 
Cuimnings  y.  Bannon,  574 

y.  Brooklyn  City  R.  Co.  417, 

463,  468,  761 
V.  Center  Harbor,  379 
V.  National  Furnace  Co.  59,  93 
V.  Pittsburgh,  &c.  R.  Co.  129 
V.  Riley,  635 
Cummins  y.  Presley,  99 

y.  Seymour,  269,  272,  283 
y.  Syracuse,  61,  377 
Cunard  S.  S.  Co.  v  Carey,  225 
Cunningham  y.  Bucklin,  303,  310 
y.  Chicago,  &c.  R.  Co.  96 
y.  Grand  Trunk  R.  Co.  161 
y.  International  R.  Co.  164,  173, 

699 
y.  Lyness,  64,  102,  113 

Curl  y.  Chicago,  &c  R.  Co.  493 

Curley  y.  Harris,  191,  225 

Curran  y.  Arkansas,  250 

y.  Merchants'  Mfg.  Co.  218 
y.  Warren  Chemical  Co.    57, 

Currie  y.  Cowles,  559 

Currier  y.  Boston  Music  Hall,  704 

y.  Lowell,  357 
Curry  y.  Chicago,  &c.  R.  Co.  62,  421, 

^    436,453 

Curtis  y.  Avon,  &c.  R.  Co.  no 

y.  Dinneen,  160 

V.  Keesler,  333 

Vol.  I— D 


Curtis  y.  Leavitt,  579 

y.  Mills,  639 
Curtiss  y.  Ayrault,  733 

y.  Rochester,  &c.  R.  Co.   53, 

.499,  516,  743,  758,  761 
Cusick  y.  Norwich,  290,  369 
Cushing  V.  Adams,  361 
y.  Bedford,  294 
Cusing  V.  The  Fraser,  61 
Cutting  V.  Marlor,  589 
Cuyler  v.  Decker,  89 

y.  Rochester,  300 

Dabney  v.  State  Bank,  251 
Dahl  y.  Milwaukee  R.  Co.  54 
Dailey  y.  Dismal  Swamp  Canal  Co.  743 
Daily  y.  Worcester,  347,  356 
Dalay  y.  Rice,  709 

Dale  y.  Brooklyn,  &c.  R.  Co.,  87,  91, 
508 

y.  Delaware,  &c.  R.  Co.  382,  516 

y.  Humphrey,  179 

y.  St.  Louis,  &c  R.  Co.  210,  214, 
215 
Dale  county  y.  Gunter,  256 
Dallus  y.  Gulf,  &c.  R.  Co.  241 

&c.  R.  Co.  y.  Spicker,  108 
Daley  y.  Norwich,  &c.  R.  Co.  71,  78, 

87,  93.  97 
y.  Schaaf,  187 

Dalrymple  y.  Mead,  333 

Dalton  y.  Albion,  369 

y.  Bachelor,  168 

y.  Denton,  725 

y.  Fayour,  6^ 

y.  Receiyers  of  Atlantic,  &c. 
R.  Co.  163,  209 

V.  Salem,  373 

y.  Southeastern  R.   Co.    137, 
769,  771 
Daly  y.  Butchers'  &  Droyers'  Bank, 

582,  583 
Dalyell  y.  Tyrer,  160,  162 

Damon  y.  Scituate,  93,  379, 650 

Damont  y.  New  Orleans,  &c.  R.  Co.  89 

Damour  y.  Lyons,  92,  287 

Dana  y.  N.  Y.  Central,  &c.  R.  Co.  202, 

205 

Danbury,  &c.  R.  Co.  y.  Norwalk,  332 

Danenhoffer  y.  State,  323 

Daniel  v.  Metropolitan  R.  Co.  8,  25, 

57,  92,  417,  494,  499 
y.  Western  U.  Tel.  Co.  754 
Daniels  y.  Athens,  392,  393 
y.  Ballentine,  33,  40 
▼.  Clegg,  86,  379, 644,  649,650 
V.  Hart,  459 
y.  Lebanon,  377 


1 


Rt/trtnenl       TABLB    OF    CASES.       [^T0to9€etUM*. 


Daniels  v.  Potter,  120 

Danner  ▼.  South  Carolina  R.  Co.  108, 

Danolds  v.  State,  251 

Danrille,  &c.  Tump.  Co.  v.  Stewart, 

66,  346 
Dargan,  v.  Mobile,  260 
Darung  V.  Bangor,  271 

y.  Boston,  &c.  R.  Co.  430 
V.  New  York,  364 
V.  Westmoreland,  369 
Darlington  v.  New  York,  254,  285 
Darmstaetter  v.  Moynahan,  176 
Darrigan  v.  New  York,  &c.  R.  Co.  180, 

205,  225 
Dascomb  y.  Bufialo,  &c.  R.  Co.  52, 

469,  482 
Dasdall  y.  Olmsted  county,  256 
Dartnall  y.  Howard,  575 
Daub  V.  Northern  Pacific  R.  Co.  226, 

227 
Daughter/  y.  American   U.  Tel.  Co. 

7S4,  755 
Dauntley  y.  Hyde,  571 

Dayenport  y.  Brooklyn  R.  Co.  90,  loi 

y.  Ruckman,  88,  no,  120,  281, 

342,  375^  481,  709,  712 
Dayey  y.  Chamberlain,  122 
y.  Jones,  585 

y.  Southwestern  R.  Co.  476, 477, 
478 
Dayid  y.  Southwestern  R.  Co.  770 
Dayidson  y.  Nichols,  691 
y.  Portland,  104 
y.  Monkland  R.  Co.  61 
Dayies  y.  England,  203 

V.  Mann,  61,  86,  93,  99,  100, 
646,  651 
Dayis,  The  249 

y.  Bangor,  332,  350 

y.  Burlington,  &c.  R.  Co.  434 

y.  Campbell,  640 

y.  Capper,  306,  307 

y.  Central  Congregational  Soc. 

706 
y.  Charlton,  355,  373 
y.  Chicago,  &c.  R.  Co.  97  407. 

464,  521 
y.  City  Council,  262 
y.  Clinton  Water  Works,    118 
y.  Detroit,  &c.  R.  Co.  180,  221, 

223 
y.  Dudley,  370 
y.  Fuller,  729 
V.  Garrett,  40 
y.  Getchell,  730 
y.  Hannibal,  &c.  R.  Co.  451 
y.  Hill,  356 


Dayis  y.  Jerkins,  396 

y.  Lamoille   Tump.    Co.    25S, 

336,  386,  387 
y.  Leominster,  342,  357 
y.  London  &  Br.  R.  Co.  410 
y.  Marshall,  306 
y.  Montgomery,  270 
y.  New  York,  332 
y.  New  York,  &c.  R.  Co.  93, 

114,  476 
y.  New  York  &  New  Eng.  R. 

Co.  131 
y.  Oregon,  &c.  R.  Co.  94 
y.  Saunders,  16 
y.  SomeryiUe,  104 
y.  Vermont  Cent.  R,  Co.  35, 

204,  239 
y.  Walker,  633 
y.  Winslow,  730 
Dawson  y.  Kuttner,  264 
y.  Lawley,  563 

y.  Manchester,  &c.  R.  Co.  497 
y.  Merchants*  Bank,  619 
y.  Midland  R.  Co.  418,  449 
y.  Sloane,  719 
Day  y.  Brooklyn  R.  Co.  150 
y.  Brossman,  93,  276 
y.  Day,  345,  394 
y.  Edwards,  644 
y.  Hi&rhland  St  R.  Co.  104 
y.  Milford,  333,  354 
y.  Mt.  Pleasant,  356 
y.  New  Orleans  R.  Co.  419 
y.  Reynolds,  1 17,  592 
Dayton,  &c.  R.  Co.  y.  Miami  Infirm- 
ary* 451 
Dayton  y.  Pease,  282,  283,  289,  293 

Dax  y.  Ward,  571 
Dean  y.  Braithwaite,  644 

y.  Gridley,  318 

y.  New  Milford,  257 

y.  Sullivan  R.  Co.  447 
Deane  y.  Clayton,  97,  640 

y.  Rudolph,  294 
Dearborn  y.  Dearborn,  567,  570,  572, 

y.  Union  Nat  Bank,  588 
DeBenedetti  y.  Mauchin,  57 
Debeyoise  y.  N.  Y.,  Lake  Erie,  &c.  R. 

Co.  131,  132 
Decker  v.  Gammon,  365,  627,  634 
Deerfield  y.  Delano,  156 
Deford^s  case,  298 
Deford  y.  Stale,  168 
DeForest  y.  Jewett,  185,  209 

y.  Wright,  168 
Degan  y.  Dun  lap,  725 
Dtgg  y.  Midland  R.  Co.  182,  183 


RtM*»cm\       TABLE    OF    CASES,       [art  to  netitm. 


» 


DeFrance  v.  Spencer,  669,  671 
DeGraflF  v.  N.  Y.  Central  R.  Co.  57, 

184,  194,  217,  218 
IDeGroot  t.  United  States,  249 
De  HaTen  v.  Kensington  Nat.  Bank, 

588 
Delaneld  y.  Illinois,  249 

V.  Union  Ferry  Co.  52,  61 
Delahoussaye  y.  Judice,  735 
iDelamatyr  y.  Nlilwaukee,  &c.  R.  Co. 

509,  5i9»  520 
JDdaney  y.  Hilton,  200 

y.  Milwaukee,  &c.  R.  Co.  54, 
90,464,480 

y.  RochereaUf  705 
Delano  y.  Case,  589 
Ddassus  y.  United  States,  317 
Delaware,  &c.  Canal  Co.  y.  Carroll, 
227 

y.  Lee,  399 
I>elaware,  &c.  R.  Co.  y.  Salmon,  27, 
31.666,  678 

y.  Toffey,  108 

y.  Walsh,  493 
I>elgar  y.  St.  Paul,  loi,  289,  356,  369 
Delhi  y.  Youmans,  735 
Ddie  V.  Chkrago,  &c.  R.  Co.  742 
Delmonico  v.  New  York,  283,  293 
Delphi  y.  Evans,  283 
Delzell  y.  Indianapolis  R.  Co.  408 
Deming  v.  Grand  Trunk  R.  Co.  40 
Dc  Montmorency  y.  Devereuz,  567 
De  Moranda  v.  Dunkin,  592 
Den  y.  Hill,  517 
Denby  v.  Mifler,  362 
Dcnharo  v.  County  Commissioners,  333 
Denike  v.  Rourke,  253 
Denison  y.  Lincoln,  62,  639 

y.  Seymour,  246 
Denman  v.  St.  Paul,  &c.  R.  Co.  99 
Dennett  y.  Wellington,  378,  379 
Dennick  v.  CentralR.  Co.  65,  132 
Dcnnison  v.  Keokuk,  253 

V.  Seymour,  515 
Denny  v.  Corrcll,  638 

y.  Manhattan  Co.  243 

V.  N.  Y.  Central  R.  Co.  40 
Denslow  y.  New  Haven,  &c.  Co.  733 
Denver  v.  Capelli,  271,  274 

V.  Gements,  334 

V.  Dunsmore,  282,  289 
Denver,  &c.  R.  Co.  v.  Harris,  742,  748 

V.  Henderson,  419, 421,  429 

v.  Olsen.  428 

V.  Woodward,  516 
Derby  Bank  v.  Landon.  618 
Dermont  v.  Detroit.  287 
De  Ronfigny  v.  Peale,  571 


De  Rutte  v.  N.Y.,  Albany,  &c.  Tel.  Co. 

503,  532»  537,  544 
Derwort  v.  Loomer,  51,  495,  514 

Detroit  v.  Blackeby,  288 

v.  Corey,  287,  293,  358 
V.  Van  Steinbur?,  53,  107 

Detroit,  &c.  R.  Co.  v.  Hayt,  424 

Deutsch  v.  Abeles,  708 

Deverill  v.  Grand  Trunk  R.  Co.  56 

Deville  v.  Southern,  &c.  R.  Co.  05,474 

Devlin  v.  Gallagher,  13,  58 
V.  Smith,  184, 189 

Devitt  y.  Pacific,  &c.  R.  Co.  198,  208, 
209 

Dewey  v.  Detroit,  260 
y.  Leonard,  668 

Dewire  v.  Bailey,  92,  96 

Dc  Woolfe  V. ,  561 

Deyo  V.  N.  Y.  Central  R.  Co.  494,  517 

Deyoe  v.  Saratoga  Springs,  292 

Diamond  v.  Northern  Pac.  R.  Co.  678 

Diana,  The,  172 

Dibble  v.  N.  Y.  &  Erie  R.  Co.  140 

Dicas  y.  Brougham,  308 

Dick  V.  Railroad  Co.  56 

Dickens  v.  N.  Y.  Central  R.  Co.  56, 

137.  769 
Dickey  v.  Maine  Telegraph  Co.  25, 

107.  365*  351*  360 
Dickins  v.  N.  Y.  Central  R.Co.  235, 768 
Dickinson  v.  Boyle,  39 

V.  Northeastern  R.  Co.  136 

V.  Port  Huron,  &c.  R.  Co.  406 

V.  Worcester,  735 
Dickson  v.  Broadway,  &c.  R.  Co.  508 

y.  McCoy,  365,  628,  634 

V.  Bum  ham,  731 

V.  Parker,  656 

V.  Renter's  Tel.  Co.  543 
Diebolt  V.  Jewett,  467 
Diehm  v.  Cincinnati,  267 
Dietrich  v.  Baltimore,  &c.  R.  Co.  73 

V.  Northampton,  370 
Digby  v.  Kenton  Works,  102 
Dillaye  v.  N.  Y.  Central  R.  Co.  498 
Dillingham  v.  Snow,  303,  306 
Dillon  V.  Sixth  A  v.  R.  Co.  184,  406 

v.  Union  Pac.  R.  Co.  209 

y.  Washington  Gas  Light  Co. 
360 
Dimes  v.  Petlev,  99 
Dimmock   v.  NorUi  Staffordshire  R. 

Co.  676 
Dimocky.  Suffield,  350,  351,  355,  379 
Dirmeyer  v.  O'Hem,  758 
Disbrow  v.  Chicago.  &c.  R.  Co.  478 
Disher  v.  N.  Y.  Central,  &c.  R.  Co. 
"97 


Hi 


Re/tr€meai\       TABLE    OF    CASES.        l^rtUtdi^m. 


District  of  Columbia  v.  Armes,  369 

V.  McEUigott,  91 
Ditberner  ▼.  Rogers,  161,  170 
Ditchett  7.  Spuyten,  &c.  R.  Co.  93, 

"4,445 
Dixon  7.  Baker,  283 

▼.  Bell,  35,  116,686 

V.  Board  of  Works,  283 

V.  Brooklyn  City,  &c  R.    Co. 

365,  521 
y.  Ranken,  180 

Dobbin  v.  Richmond,  &c.  R.  Co.  226, 
230 

Dobiecki  v.  Sharp,  477,  519,  704. 

Dodd  ▼.  Holme,  loi,  701 

Dodge  V.  Buriington,  &c.  R.  Co.  417 

Dodger  v.  Wanamaker,  185 

Doel  T.  Sheppard,  685 

Doggett  V.  Cook,  306 

V.  Illinois  Cent.  R.  Co.  523 
▼.  Richmond,  &c.  R.  Co.  28, 93, 

94,  99»  107,  432.  460,  667, 

682 
Doherty  v.  Waltham,  356 
Dolan  ▼.  Delaware,  &c.  Canal  Co.  90, 

114,  146,466,476 
Dolfinger  t.  Fishback,  626 
Dolph  V.  Ferris,  627 
Dolrey  v.  Ontario,  &c.  R.  Co.  449 
Dominguez  v.  Orleans  R.  Co.  408 
Donahoe  v.  Wabash,  &c.  R.  Co.  85 
Donald  y.  St.  Louis,  &c.  R.  Co.  448 
Donaldson  y.  Haldane,  558,  562,  575 
y.  Milwaukee,  &c.  R.  Co.  54, 

y.  Mississippi,  &c.  R.  Co.  225 

y.  Wood,  2^ 
Donham  y.  Wild,  621 
Donnelly  y.  Fitch.  382 

y.  Jenkins,  719 

V.  Tripp,  299 
Donoho  V.  Vulcan  Iron  Works,  370 
Donohue  y.  New  York,  274 
Donoyan  y.  Board  of  Education,  267, 

319.  329 
y.  Mc Alpine,  319 

Dooley  y.  Meriden,  364,  376 

Doran  y.  East  Riycr  Ferry  Co.  488, 

491 
Dorchester   Bank  y.  New    England 

Bank,  $82 
Dore  y.  Milwaukee,  283 
Dorlon  y.  Brooklyn,  263,  298 
Dorman  y.  Ames,  709 

y.  Jacksonyille,  287 
Dorrance  y.  Commonwealth,  619,  622 
Dorsey  y.  Racine,  373 
Doswell  y.  Impey,  306,  310 


Dougan  y.  Charaplain  Trans.  Co.  87 
290,  382, 496.  523  ,    ^ 

Dougherty  y.  American  U.  Td.  Co. 

543 
y.  Bunting,  332,  371 

y.  Chicago,  &c.  R.  Co.  520 

y.  Missouri  R.  Co.  508 

Doughty  y.  Penobscot,  &c.  Co.  227 

Douglas  y.  Texas,  &c.  R.   Co.  226, 

230,  233 
Douglass  y.  PlacerviUe,  254 

y.  Stephcna,  95,  149,  741 
Doulon  y.  Clinton,  290 
Dow  y.  N.  Y.,  Lake  Erie,  &c.  R.  Co. 
207 
y.  Rowe,  618 
Dowell  y.  Burlington,  &c.  R.  Co.  185 

y.  Gen.  Steam  Nay.  Co.  61,  99 
Dowes  y.  Cobb,  22 
Dowling  y.  Allen,  219,  226 

y.  N.  Y.  Central  R.  Co.  73,  4*1 
Downer  y.  Lent,  310 

y.  St.  Paul,  &c.  R.  Co.  334 
Downey  y.  Hindrie,  523 
Downing  y.  Herrick,  30 
y.  Rugar,  293 
Downs  y.  N.  Y.  Central  R.  Co.  80 
Dox  y.  Postmaster-General,  321 
Doyle  y.  Lynn,  &c.  R.  Co.  104 

y.  Wragg,  648 
Drais  y.  Hogan,  572 
Drake  y.  Hudson  Riyer  R.  Co.  283, 

333 
y.  Kiley,  94 

y.  LoweU,  333,  352,  353,  354 
y.  Mount,  61,  626 
y.  Phil.  &  Erie  R.  Co.  61,  441 
y.  Rogers,  336 
Drayton  y.  Moore,  143 
Dreiss  y.  Friedrich,  762 
Dressell  y.  Kingston,  298 
Dressier  y.  Dayis,  108 
Drew  y.  Coulton,  311 

V.  New  Riyer  Co.  360 
y.  Sixth  Ay.  R.  Co.  83, 115,  y^ 
y.  Sutton,  288,  347,  356 
V.  East  Whitby,  187 
Driggs  y.  Phillips,  334.  336,  374 
Drinkwater  y.  Dinsmore,  759 
Driscoll  y.  New  York,  no 
Dritt  V.  Snodgrass,  323 
Droyers'  Nat.  Bank  y.  Anglo-Ameri- 
can, &c  Co.  583 
Drury  y.  Worcester,  335 
Drymala  y.  Thompson,  204,  205 
Duanesburgh  v.  Jenkins,  313 
Dublin,  &c.  R.  Co.  y.  Slatteiy,  $4,  89, 
96,  464,  476 


Rt/*r,mea\       TABLE    OF    CASES.        imnltweUtm: 


liii 


Dubois  V.  Kingston,  57, 1 10,  358 
Dubuque  Wo<xl,  &c.  Co.  v.  Dubuque, 

40,  37S»  739 
Duckworth  v.  Johnson,  137,  770 
Dudley  v.  Bolles,  649 

V.  Camden,  &c  Ferry  Co.  92, 

94,527 
T.  Camden,  &c.  R.  Co.  487 

▼.  New  Orleans  Canal  Co.  386 
V.  Smith,  514 
Dufer  V.  Cully,  629 
Duflf  ▼.  AllM^eny  Valley  R.  Co.  98 

▼.  Budd,  47 
Duffus  ▼.  Tudd,  664 
Daffy  T.  Baltimore,  261 

V.  Chicago,  &c.  R.  Co.  472,  476 
V.  Dubuque,  354,  369,  370 
V.  Missouri,  &c.  R.  Co.  99 
v.  N.  Y.  &  Harlem  R.  O).  419, 

437 
V.  Upton,  217,  227 

Dugan  V.  Bridge  Company,  395,  737 

Duegins  y.  Watson,  61,  149 

DuK  T.  Rome,  274 

Dumont  v.  Kellogg,  729 

Dunv.  Seaboard,  «c.  R.  Co.  61,  519 

Dunbar  y.  Boston,  294 

y.  San  Francisco,  264 

Duncan  y.  Bancroft,  733 

y.  Breithaupt,  \^7 

y.  Findlater,  168,  282,  326,  331 

y.  Klinefelter,  625 

y.  Thwaites,  332 
Dunckle  y.  Kocker,  627 
Dundee  Mortgage  Co.  y.  Huehes,  574 
Dunkirk,  &c.  R.  Co.  v.  Mead,  449 
Dunlap  V.  Knapp,  313 

y.  Reliance,  516 
Dunlop  V.  Munroe,  317,  319,  321 
Dunn  y.  Chicas^o,  &c.  R.  Co.  450 

V.  Grand  Trunk  R.  Co.  61,  488, 

523 
V.  Kyle,  589 

Dunnigan  y.  Chicago,  &c.  R.  Co.  455 

Dunscomb's  Case,  342 

Dupen  y.  Keeling,  562 

Du  Pratt  y.  Lick,  173 

Durant  y.  Palmer,  108,  352,  382,  712 

Durden  v.  Bamett,  62^ 

Duigin  y.  Lowell,  350 

y.  Munson,  202 
Durham  y.  Goodwin,  627 
Durkee  v.  Central  Pac.  R.  Co.  518 
Durkin  y.  Sharp,  204,  233,  239 

y.  Troy,  96,  376 
Duiyee  y.  New  York,  747 
Dusn  y.  Fitzhugfa,  62,  103 
Dutton  y.  Weare,  104,  363 


Duxbury  v.  Vennont  Central  R.  Co. 

357,  414 
Dwyer  v.  Am.  Express  Co.  231,  240 
y.  N.  Y.,  Lake  Erie,  &c.  R,  Co. 

90 
Dyer  v.  Depui,  731 

V.  Erie  R.  Co..  66^  93,  417 

y.  Talcott,  107 

V.  Woodbury,  619 

Dygert  v.  Bradley,  10,  16 

ads.  Crane,  623 

y.  Schenck,  14,  279.  365,  374, 

390 

Dynen  y.  Leach,  65,  209 

Eagan  y.  Tucker,  230 
Eager  v.  Barnes,  577 
Eagle  Bank  y.  Chapin,  581 

Packet  Co.  y.  Defries,  60 
Eakin  y.  Brown,  120,  123,  712 
Fames  v.  Patterson,  657 

y.  Salem,  &c.  R.  Co.  449 
Earhart  v.  Youngfblood,  628 
Earing  y.  Lansingh,  649,  650 
Earl  y.  Camp,  306 
Earley.  Hall,  119,  699 

y.  Van  Alstine,  626,  629 
Earlville  v.  Carter,  102 
Early  y.  Lake  Shore,  &c.  R.  Co.  411 
Earp  V.  Faulkner,  633 
East  Haddam  Bank  y.   Scovil,    582, 

585 

Kingston  v.  Towle,  642 
River  Bank  v.  Kennedy,  573 
Saginaw  R.  Co.  v.  Bonn,  46,  73, 

77,84 
St.  Louis,  &c.  R.  Co.  V.  High- 
tower,  194 
East  Tennessee,  &c.  R.  Co.  v.  Bayliss, 

47»  4191  43o»  453 
y.  Conner,  520,  521 

V.  Dufheld,  91,  210 

y.  Fain,  103,  472,  483 

V.  Feathers,  470 

V.  Gurley,  192,  207,  239 

V.  Hartley,  485 

V.  Massengill,  520 

V.  Rush,  241 

V.  St.  John.  99,  483 

y.  Scales,  431,  469 

V.  Stewart,  222 

y.  Swaney,  469 

V.  White,  458,  469 
Easter  y.  Little  Miami  R.  Co.  437 
Eastern  v.  Neff,  270 
Eastland  y.  Fogo,  334 
Eastman  v.  Amoskeag  Mfg.  Co.  737 

V.  Judkins,  621 


liv 


JtiAr0nc4t}       TABLE    OF    CASE&        [mrt  to  ttetUm. 


Eastman  t.  Meredith,  256,  258,  283, 
288.  337 

V.  Sanborn,  742 
Eaton  V.  Boston,  &c.  R.  Co.  31,  65, 66, 
409,  502 

V.  Delaware^  &c.  R.  Co.  61,  523 

V.  European,  &c.  R.  Co.  168 

V.  Fitchbunr  R.  Co.  466 

V.  Winnie,  033 
Ecdes  V.  Darragh,  301 

V.  Stephenson,  562 
Eckerd  v.  Cmcacfo,  &c.  R.  Co.  509 
Eckert  v.  Long  Island  R.  Co.  85 
y.  St.  Louis,  &c.  R.  Co.  99 
V.  St.  Louis  Transfer  Co.  151 
Ecliff  V.  Wabash,  &c.  R.  Co.  73 
Eden  v.  Lexington,  Sec,  R.  Co.  124 
Edgar  v.  Costeilo,  124 
Edgerly  t.  Concord,  264,  26$ 
Edgerton  t.  New  York,  296 

V.  N.  Y.  &  Harlem  R.  Co.  61, 
488,  50?,  vl6,  S22 
Edmundson  v.  Pittsburgh,  &c.  R.  Co. 

170 
Edsall  V.  Vandemark,  644,  64$ 
Edson  V.  Central  R.  Co.  27,  427 
Edwards  v.  Beebe,  751 

V.  Brixton,  &c  R.  Co.  192 

V.  Cahawba,  550 

V.  Carr,  31 

T.  Dickinson,  321 

V.  Ferris,  306 

V.  Hannibal  &c  R.  Co.  421 

V.  Harlem  R.  Co.  144,  704,  708 

V.  Tones,  148, 157 

V.  Lord.  51,  495 
Egati  y.  Tucker.  191 
Eggleston  v.  Col.  Tump.  Co.  387 
Enigott  v.  New  York,  26,  28,  30,  95, 
255.  281,  289,  296,  346,  739,  740, 

743,  749i  754i  700 
Eikenbeny  y.  Bazaar,  256 
Eilert  y.  Green  Bay,  &c.  R.  Co.  463 
Ela  y.  Smith,  310 
Elbin  y.  Wilson,  311 
Elder  y.  Bemis,  loi 
Eldredge  y.  Pomfret,  304 
Eldridge  y.  Long  Island  R.  Co.  89,  519 
Eleanor,  The,  322 
Elgin  y.  Kimball,  283,  287 
y.  Renwick,  86,  377 
Hydraulic  Co,  y.  Elgin,  750 
Elizabethtown,  &c  R.  Co.  y.  Combs, 

334 
Elkhart  y.  Ritter,  366,  743 

EUdngton  y.  Holland,  574 

Elkins  y.  Boston,  &c.  R.  Co.  73,  87, 

481,  482 


Elkins  y.  McKean,  38,  117 

Ellett  y.  St.  Louis,  &c.  R.  Co.  33, 113, 

517 
Elliott  y.  Concord,  358 

y.  FitchbuiTP  R.  Co.  729 

y.  Herz,  628 

y.  Northeastern  R.  Co.  700 

y.  Philaddphia,  260 

y.  St.  Louis,  &c.  R.  Co.  65, 194. 

Ellis  y.  American  Td.  Co.  534,  537, 

_54S.  553 
y.  Duncan,  73$ 

y.  Great  Western  R.  Co.  485 

y.  l^ftus  Iron  Co.  627 

y.  N.  Y.,  L.  Erie,  &c.  R.  Co. 

197,  410 

y.  Portsmouth,  &c.  R.  Co.  676 

y.  Sheffield  Gas  Cons.  Co.  175 

y.  Southwestern  R.  Co.  61,  451 

Ells  y.  Pacific  R.  Co.  435 

Ellsworth  y.  Campbell,  562 

y.  Central  R.  Co.  416 

Elmer  y.  Locke,  187,  239 

Elmore  y.  Hill,  54,  619 

y.  Oyerton,  323 

El  Paso  y.  Causey,  28$ 

Elwood  y.  Western  U.  Td.  Co.  54  3 

Ely  y.  Niasrara  County,  261 

y.  Rochester,  737 

y.  Thompson,  303 

Emblen  y,  Myers,  748 

Embrey  y.  Owen,  729,  730 

Emery  y.  Lowell,  287,  370 

Emmerling  y.  Graham,  600 

Emporia  y.  Schmidlmg,  36,  loi 

Engleman  y.  Langhorst,  336 

English  y.  Brennan,  i  C9 

y.  Chicago,  &c.  R.  Co.  208, 

217 

Enright  y.  San  Francisco,  &c.  R.  Co. 

424,451 
Ensign  y.  Liyingston  County,  256 
Entwistle  y.  Feighner,  1 10 
Eppendorf  y.  Brooklyn  R.  Co.  87,  508, 

520 
Erd  y.  Chicago,  &c.  R.  Co.  674,  681 

y.  St.  Paul,  375,  376 
Erie  y.  Caulkins,  29)8 

y.  Magill,  96,  376 

y.  Schwingle,  108,  277,  285,  289, 

,      290,  J58,  376 

Iron  Works  y.  Barber,  740,  744 

R.  Co.  y.  Decken,  675 

&c.  R.  Co.  y.  Schuster,  73 
Erkerd  y.  Chicago,  &c.  R.  Co.  759 
Ernst  y.  Hudson  River  R.  Co.  52,  53, 

86,  91,  92,  1 1 1,  466,  468,  477 
Erwin  y.  Blake,  573 


Ktjtremeti\       TABLE    OF    CASES.       [mrt  te  t*tti»iu . 


Iv 


Enrin  v.  Neversink  Steamboat  Co.  770 
Ess  V.  Tniscott,  597 
Estelle  V.  Lake  Crystal,  loi,  356,  358 
£stes  V.  Troy,  334 

Evans  v.  Atlantic,  &c.  R.  Co.  180,  207, 
241 

V.  Cincinnati,  289 

V.  Davidson,  14s 

V.  Foster,  303 

V.  Merriweather,  729 

V.  Newland,  125 

V.  Rudy,  527,  751 

V.  Thurston,  619 

V.  Utica,  86»  96,  loi,  376 

V.  Watrous,  559,  569,  573* 

&c  Brick  Co.  v.  St.  Louis,  &c. 
R.  Co.  467 
Bvansich  v.  Gulf,  &c.  R.  Co.  73 
Evansville  v.  Decker,  269^  271, 272,  274 

V.  Wilton,  369 
Evansville,  &c.  R.  Co.  v.  Barbee,  424 

V.  Baum,  141 

V.  Duncan,  509,  519^  521 

V.  Griffin,  97,  705 

V.  Hiatt,  85, 113  480 

V.  Lowdermilk,  61, 102 

V.  Mosier,  417,  455 

V.  Ross,  422 

V.  Willis,  434 

V.  Wolf,  74,  82 
Evdeii^  V.  Hounsfield,  277 
Everett  v.  Hydraulic  Flume  Ca  16, 17, 
„     728,732 
Evers  v.  Hudson  River  Bridge  Co. 

^     364 

Everson  v.  Syracuse,  299 

V.  RoUtnson,  216 

Evertson  v.  Sutton,  306 

Ewan  v.  Lippincott,  225 

Ewbank  v.  Nutting,  145 

Ewcn  V.  Qiicago,  &c.  R.  Co.  65,  73 

Ewing  V.  Chicago,  &c.  R.  Co.  435,  453 

Exchange  Fire  Ins.  Co.  v.  Delaware, 

&c.  Canal  Co.  399 

Nat  Bank  v.  Third  Nat. 

Bank,  582 

Ins.  Cd.  V.  Delaware,  &c. 

Canal  Co.  725 

Explorer,  The,  131 

Express  Co.  v.  Caklwell,  553 

Fabens  v.  Mercantile  Bank,  581,  582, 

Faber  v.  St.  Paul.  &c.  R.  Co.  467,  478 
Fahey  v.  Harvara,  290,  301 
Fahr  v.  Reichart,  669 
Fair  V.  Philadelphia,  271 
Faiibanks  v.  Haentzche,  203 


Fairbanks  v.  Kerr,  28,  35,  55,  332 
Fairchild  v.  Bentley,  629 

V.  California  Stage  Co.  51,  495, 
516,  763 
Fairfax  v.  N.  Y.  Central,  &c.  R.  Co. 

K26 
Fairneld  v.  Baldwin,  617 
Fairmount,  &c.  R.  Co.  v.  Stutler,  116, 

308,  486 
Fales  v.  Dearborn,  652 
Falkiner  v.  Great  Southern,  &c.  R. 

Co.  510 
Fall  River  Works  v.  Fall  River,  334 
Fallon  V.  Boston,  47,  375 

V.  Central  Park,  &c.  R.  Co.  82 
V.  O'Brien,  365,  634 
Fanjoy  v.  Scales,  707 
Fanning  v.  Long  Island  R.  Co.  421 
Fanter  v.  Claik,  73,  218,  226 
Farish  V.  Reigle,  51,  495,  514,  516 
Farlow  v.  Kelly,  61,  478 
Farley  v.  Chicago,  &c.  R.  Co.  417 
V.  Philadelphia,  349 
V.  St.  Louis,  &c.  R.  Co.  444 
Farmer  v.  Central  Iowa  R.  Co.  207 

The  V.  McCraw,  61,  94 
Farmers'  Bank  v.  Owen,  584 

&c.    Bank     v.     Champlain 
Transp.  Co.    503,    544, 

550 
&  Merchants^  Bank  v.  Ches* 

ter,  318 

Famham  v.  Camden,  &c.  R.  Co.  505 

Famum  v.  Concord,  350,  351 

Farrand  v.  Marshal,  700 

Farrant  T.  Barnes,  690 

FarrcU  v.  Oldtown,  35? 

Farrelly  v.  Cincinnati,  8,  739 

Farrer  v.  Greene,  87,  375,  378 

Farris  v.  Cass  Av.  R.  Co.  483 

Farwell  v.  Boston  and  Worcester  R. 

Co.  178,  180,  235,  239,  241 
Fash  V.  Third  Av.  R.  Co.  342,  407, 

408,480 
Fassett  v.  Roxbury,  114 
Faulkner  v.  Aurora,  262 

V.  Erie  R.  Co.  191 
Fauvia  v.  New  Orleans,  261 
Favor  v.  Boston,  &c.  R.  Co.  360,  426 
Fawcett  v.  York,  &c.  R.  Co.,  418,  449 
Fay  V.  Kent,  328 

V.  Minneapolis,  &c.  R.  Co.  204^ 
410 

V.  Parker,  61,  741 

V.  Prentice,  721 
Feather  v.  Regina,  250 
Feaver  v.  Montreal  Tel.  Co.  543 
Federal  St.,  &c.  R.  Co.  v.  Gibson,  494 


Ivi 


Rt/trtneu\       TABLE    OF    CASES.        [art  U  taction*. 


Feital  v.  Middlesex  R.  Co.  104,  503, 

Felch  y.  Allen,  207 

Feldcr  v.  Louisville,  &c.  R\  Co.  480 

Feler  v.  N.  Y.  Central  R.  Co.  54 

Fell  V.  Brown,  557 

V.  Burlington,  &c.  R.  Co.  467 

Feltham  v.  England,  194,  226,  227 

Felton  V.  Deal^  144 

Fenaille  v.  Coudert,  574 

Fcnnimore  v.  New  Orleans,  285 

Fent  V.  Toledo,  &c.  R.  Co.  30,  666 

Fenton,  In  r/,  561 

V.  Dublin  Steam  Packet  Co. 
162 

Ferguson  t.  Hubbell,  164,  666,  669 
y.  Kennoull,  122 
V.  Virginia,  &c.  R.  Co.  417 
V.  Wisconsin  Cent.  R.  Co.  408 

Fernandez  v.  Sacramento,  &c.  R.  Co. 

94.  "4 
Femow  v.  Dubuque,  &c.  R.  Co.  441 

Fero  V.  Buffalo,  &c.  R.  Co.  85,  86,  674, 

680,681 

Ferren  v.  Old  Colony  R.  Co.  194 

Ferris  v.  Union  Fen^  Co.  511 

T.  Van  Buskirlc,  436 

Ferriter  v.  Tyler,  323 

Fertich  v.  Michener,  323 

Fettritch  v.  Dickenson,  480 

Ficken  v.  Jones,  58,  629,  634 

Fickle  V,  St  Louis,  &c.  R.  Co.  436 

Field  V.  Apple  River  Log  Driving  Co. 

737 
V.  Chicago,  &c.  R.  Co.  62 

V.  Des  Moines,  264 

V.  Gibbs,  562 

V.  Lelean,  179 

V.  N.  Y.  Central  R,  Co.  58,  675, 

676 

Fifield  V.  Northern  R.  Co.  187 

Fik  Hon  v.  Spring  V.  Water  Co.  680 

Filer  v.  N.  Y.  Central  R.  Co.  87, 91, 92, 

loi,  510,  520 

Fillitcr  V.  Phippard,  17,  665,  668 

Fillmore  v.  Booth.  659 

Finch  V.  Board  of  Education,  267,  329 

Finegan  v.  Moore,  349 

Fink  V.  Coe,  no 

v.  Missouri  Furnace  Co.  73,  168 

V.  St.  Louis,  298,  358 

Finfayson  v.  Chicago,  &c.  R.  Co.  480 

Finley  v.  Langston,  670 

Finklestein  v.  N.  Y.  Central,  &c.  R. 

Co.  73, 460,  466,  471,  481 

Firmson  v.  Wheeley,  736 

First  Baptist  Church  v.  Schenectady, 

&c.  R.  Co.  371 


First  National  Bank  v.  Bank  of  Denver, 

583 

v.  Eitemiller,  714 
v.  Graham,  49 
y.  Ocean  Nat.  Bank,  24,  588 
V.  Rex,  588 

V.  Western  U.  Tel.  Co.  543 
V.  Zent,  588 
First  National  Bank  of  Bamesville  v. 

Western  U.  Tel.  Co.  739,  754 
Firth  V.  Bowling  Iron  Co.  661,  662, 

702 
Fish  v.  Dod^^e,  118,  120,  249,  371,  709 
V.  Ferns,  121 
v;  Kelly,  562 
V.  Skirt,  628,  636 
Fisher  v.  Clark.  633 

V.  Farmers'  Loan,  &c.  Co.  428 
V.  Gordon,  619 

v.  Metropolitan  R.  Co.  144, 154 
V.  New  York,  372,  373 
V.  Prowse,  343 
v.  Thirkell,  708 
V.  Vanmeter,  622 
Fishkill  V.  Fishkill  Plank  Road  Co. 

256 
Fisk  V.  Central  Pac.  R.  Co.  219 
V.  Fisk,  319 
V.  Havana,  334 
V.  Wait,  92 
Fiske  V.  Framingham  Mfg.  Co.  708 
Fitch  V.  Pacific  R.  Co.  676,  681 

V.  Scott,  569 
Fitterling  v.  Missouri  Pac.  R.  Co.  4So 
Fitts  V.  Cream  City  R.  Co.  57 
Fitz  V.  Boston,  350,  352 
Fitzgerald  v.  Berlin,  356 

V.  Binghamton,  254,  277 

V.  St.  Paul,  &c.  R.  Co.  71,  74t 

418,  424,  447,  469 
V.  Weston,  93,  1 10 
Fitzpatrick  v.  New  Albany,  &c  R.  Co. 

239 
V.  Slocum,  254 

Fitzwater  St.,  In  r/,  333 

Flagg  V.  Henderson,  346 

V.  Millbury,  104 

V.  Worcester,  273,  283,  287,  299 
Flanagan  v.  Chicago,  &c.  R.  Co.  18$ 
Flanders  v.  Cross,  313 

V.  Meath,  62,  103 

V.  Norwood,  338 
Flannery  v.  Baltimore,  &c.  Railroad 
Co.  154,  512 

V.  Waterford,  &c.  R.  Co.  516 
Flansburg  v.  Basin,  632 
Flattes  V.  Chicago,  &c,  R.  Co.  27,  93, 
429,467 


R4/tr9ne*4\        TABLE    OF    CASES.        [art  to  secUotu, 


Ivii 


Fleck  V.  Union  R.  Co.  523 
Fleckenstein  t.  Dry  Dock,  &c.  R.  Co. 

359 
Fleeming  t.  Orr,  629 

Fleet  ▼.  nollenkemp,  46,  691 

Fleming  y.  Beck,  28 

y.  Brooklyn  R.  Co.  488 

V.  Dayis,  729,  733 

y.  Manchester,  275 

y.  Northampton  Bank,  589 

y.  Suspension  Bridge,  286 

Flemingsburg  y.  Wilson,  332 

Flemming  v.  Western  Pacific  R.  Co. 
112.476 

Fletcher  v.  Atlantic,  &c.  R.  Co.  54, 

90 
y.  Auburn,  &c.  R.  Co.  409 

y.  Bamet,  378 

y.  Boston  and  Maine  R.  Co.  47, 

502 

y.  Biaddick,  172 

y.  Bradley,  618 

y.  Peto,  225 

y.  Rylands,  9,  16,  19,  668,  728, 

732 

Flikc  y.  Boston,  &c.  R.  Co.  187,  193, 

204,205 

Flinn  y.  PhiL,  Wilm.,  &c.  R.  Co.  504, 

519 
Flint  y.  Gloucester  Gas  Co.  695 

y.  Norwich,  &c.  R.  Co.  426,  512 

&c.  R.  Co.  V.  Lull,  62,  421.  435 

Flood  y.  Buffalo,  &c.  R.  Co.  1 14 

y.  Doodley,  705 
Flori  y.  St.  Louis,  54,  67,  256,  271 
Floumoy  y.  Teffersonville,  303 
Flower  ▼.  Adam,  379 

y.  Bolingbroke,  572 

y.  Pennsylyania  R.  Co.  473 
Fteyd  y.  Barker,  310 

y.  Nangle,  1571 
Flynn  y.  BeeM,  184 

y.  Canton  Co.,  13,  257,  301,  343 

V.  Central  Park,  &c.  R.  Co.  151 

y.  Gallagher,  60 

y.  Kansas  City,  &c.  R.  Co.  186, 
204,215 

y.  Salem,  227 

y.  San  Francisco,  &c.  R.  Co.  94, 
666.  678,  681 
Fogarty  y.  Finlay,  594,  602 
Fogg  y.  Nahant,  346,  378 
Foley  y.  Chicago,  &c.  R.  Co.  203,  227, 
231 

y.  Wyeth,  700 
Folkes  y.  Chad,  374 
Foliman  y.  Mankato,  66 
Fohom  y.  Underbill,  334,  376 


Folvey  v.  Northern  Transp.  Co.  550 
Fones  y.  Phillips,  203,  227 
Fontaine  y.  So.  Pac.  R.  Co.  444,  445 
Foot  y.  Wiswall,  246,  515 
Fopper  V.  Wheatland,  652 
Forbes  y.  Atlantic,  &c.  R.  Co.  458 

V.  Conservancy  Board,  270 
Ford  y.  Fitchburg  R.  Co.  91,  204,  21 1^ 

2i4t  233 
y.  Lyons,  189 

y.  Monroe,  124 

y.  Parker,  321 

y.  Perkerson,  617 

y.  Southwestern  R.  Co.  496 

Fordham  v.  London  &  Brighton,  &c. 

R.  Co.  80,  519 

Forks  Township  y.  King,  66^  loi,  376 

Forney  y.  Geldmacher,  647 

Forsyth  y.  Atlanta,  262 

V.  Boston,  &c.  R.  Co.  521 

y.  Hooper,  165 

Fort  y.  Orndoff,  745 

y.  Whipple,  204,  209,  230,   246, 

248 

Fort  Edward,  &c.  Plank-road  Co.  y. 

Payne,  385 

Fort  Plain  Bridge  Co.  y.  Smith,  371. 

395 
Fort  Wayne  y.  Coombs,  287 

y.  De  Witt,  290,  369 

Fort  Wayne,  &c.  R.  Co.  v.  Herbold, 

421,  434 
y.  Hinebaugh,  445,  446 

Fort  Worth,  &c.  R.  Co.  y.  Stingle, 

518 

Forward  y.  Pittard,  16 

Fosberry  v.  Waterford,  &c.  R.  Co.  416 

Foshay  v.  Glenhaven,  355 

Foss  y.  Chicago,  &c.  R.  Co.  473 

y.  Harbottle,  269 

Foster  y.  Chicago,  &c.  R.  Co.  207 

y.  Dixfield,  1 1 1 

y.  Essex  Bank.  1 50,  589 

y.  Goddard,  650 

y.  Holly,  100 

y.  Jack,  557 

y.  Minn.  Central  R.  Co.  241 

y.  N.  Y.  Central,  &c.  R.  Co.  92, 

114 
y.  St.  Louis,  271 
Foulkes  y.  Metropol.  Dist.  R.  Co.  502 
Fowle  V.  Alexandria,  255,  263 
Fowler  v.  Baltimore,  &c.  R.  Co.  108, 

523 
y.  Chicago,  &c.  R.  Co.  209,  241 

y.  Lock,  147,  180 

y.  Mott,  272,  333 

y.  Sergeant,  607 


Iviii 


R€f€rtneta\       TABLE    OF    CASES.        [mr*  to  •nti^nt. 


Fowlkes  ▼.  Nashville,  &c.  R.  Co.  140 
Fox  V.  Glastonbury,  86,  87,  107,  212, 
376 

v.  New  Orleans,  300 

V.  Sackett,  92,  376 

V.  Sanford,  180 
Foy  V.  Brighton,  &c.  R.  Co.  92,  410, 

509,  519 
Frakerv.  St.  Paul,  &c.  R.  Co.  180. 

227 

Frammell  v.  Little,  63$ 

Francis  v.  Cockerell,  297,  704 

V.  N.  Y.  Steam  Co.  61 

Y.>  Schoellkop,  750 
Frandsen  V.  Chicago,  &c.  R.  Co.  186 
Frankford,  &c.  Turnp.  Co.  v.  Phil.  & 

Trenton  R.  Co.  672,  673 
Frankfort  Bridge  Co.  v.  Williams,  386 
Frankland  v.  Cole,  569 
Franklin  v.  Low,  321 

V.  Smith,  601 

V.  Southeastern  R.  Co.  1 1 5, 137, 
769 

Tump.  Co.  V.  Crockett,  386 
Fraserv.  Freeman,  ico,  152 

V.  Tupper,  666 
Ftay  V.  Blackburn,  303 
Frazer  v.  Kimler,  626,  645 

V.  Lewiston,  258 

V.  South,  &c.  Ala.  R.  Co.  483 
Fiazier  v.  New  Orieans  Gas,  &c.  Ca 

585.599      ^   ^ 
V.  Pennsylvania  R.  Co.  209,  227 

Freburg  v.  Davenport,  283 

Freeh  v.  Philadelptiia,  &c.  R.  Co.  57, 

108,  483,  485 

Freeholders  v.  Strader,  256,  288,  390, 

391,  393 

Frcelove  v.  Cole,  557 

Freeport  v.  Isbell,  270,  356 

Freer  v,  Canneron,  704,  719 

Fremantle   v.    Northwestern    R.  Co. 

672, 675,  681 

French  v.  Brunswick,  107,  iii,  368 

v.  Camp,  333 

v.  Donaldson,  401 

v.  Taunton  Br.  R.  Co.  87,  464, 

466,  477 

Frericks  v.  Bermes,  758 

Frick  v.  St.  Louis,  &c.  R.  Co.  72,  78, 

Friedman  v.  Gold  &  Stock  Tel.  Co.  533 

V.  Mathes,  303 

V.  Railroad  Co.  no 
Friend  v.  Hamill,  31 1 
Friese  v.  St.  Paul,  334 

Frink  V.  Coe,  495i  5i4.  749 
V.  Potter.  51,  89,  519 


Frink  V.  Schrover,  743 

V.  Scovel,  623 
Frith  V.  Bowling  Iron  Co.  39 
Fritsch  V.  Allegheny,  289 
Fritz  V.  Kansas  City,  256 

V.  St.  Paul,  &c.  R.  Co.  433 
Frost  V.  Belmont,  254,  256 

V.  Grand  Trunk  R.  Co.  705 

V.  Portland,  347i  35o 

V.  Waltham,  no,  375,  376 
Fry  V.  Derstler,  115 
Fuchs  V.  Schmids,  13,  118,  7^3 
Fuller  V.  Atlanta,  283 

V.  Bennett,  69 

V.  Boston,  &c.  R.  Co.  113 

V.  Chicopee  Mfg.  Co.  728 

V.  Citizen's  National  Bank,  57, 
164,  165 

V.  Jewett,   194,  I97»  204,  227, 
240.  705 

V.  Naugatuck  R.  Co.  ii5»  S<» 
FuUiam  v.  Muscatine,  loi,  352,  376 
Fulsome  v.  Concord,  346 
Fulton  V.  Tucker,  301 

County  V.  Rickel,  257 

Fire  Ins.  Co.  v.  Baldwin,  118, 
252,  325,  341 
Fultz  V.  Wycoff,  633 
Funston  v.  Chicago,  &c.  R.  Co.  4^3f 

478 
Furlong  v.  Carroll,  668 

V.  So.  London  Tramways  Co. 

145 

Furman  St.,  Matter  of,  283 

^umell  V.  St.  Paul,  289,  353 
Futch  V.  Walker,  625 

G.  C.  &  S.  F.  R.  Co.  T.  Greenlee,  4^7 

Gage  V.  Homellsville,  loi 

Gagg  V.  Vetter,  54 

Gahagan  v.  Boston,  &c.  R.  Co.  92. 

360,  479 
Gaillard  v.  Smart,  569,  573 
Gailor  v.  Herrick,  256 
Gale  V.  Mead,  269 
Galen  v.  Oyde  Plank  Road  Co.  256 
Galena,  &c.  R.  Co.  v.  Crawford,  421 
V.  Dill,  53,  427,  463,  468 

v.  Fay,  no,  495,  5^4 
V.  Griffin,  436 

V.  Jacobs,  97,  102,  107,  47^ 

V.  Loomis,  27,  469,  482 

V.  Rae,  155 

V.  Yarwdod,  53,  495,  516,  519, 

524 
Gallagher  v.  Piper,  227 

V.  St.  Paul,  334 

Gallaher  v.  Thompson,  558,  605,  607 


Klftrttutt\       TABLE    OF    CASES.        \mrt  U  ttctiMU. 


lix 


Gallena  y.  Hot  Spring  R.  Co.  151,  493 
Gallerie  v.  Lowell,  370 
Galligan  v.  Metacomet  Mfg.  Co.  705 
Galloway  v.  Western,  &c.  R.  Co.  178 
Galpin  v.  Chicago,  &c.  R.  Co.  57,  418, 

676 
Galreston  v.  Barbour,  764 

v.  Posnainsky,  288,  289,  346 
City  R.  Co.  V.  Hewitt,  483 
Galveston,  &c.  R.  Co.  v.  Brocken,  90 
T.  Delahunty,  205 
V.  Drew,  209, 210,  230 
V.  Evansich,  382 
V.  Faber,  241 
V.  Lempe,  185 
V.  Moore,  73,  78 
V.  Ware,  741 
Gambert  t.  Hart,  ^59,  566 
Gamble  v.  St.  Louis,  334 
Gandy  v.  Chicago,  &c.   R.  Co.    58, 
676 
V.  Jubber,  120 
Gannon  y.  Hargadon,  735 

V.  Housatonic  R.  Co.  180 
Gardner  v.  Bennett,  no,  166 

▼.  Chicago,  &c.  R.  Co.  102 

V.  Grace,  73 

▼.  Heartt,  i,  19,  20,  119,  701 

y.  Mich.  Cent  R.  Co.  241 

y.  Newburgh,  731 

y.  New  Haven,  &c.  R.  Co.  9$, 

4?? 
y.  Smith,  421,  4231 44^)  45^ 
T.  State«  323 
y.  Ward,  311 
Garfield  v.  Douglass,  307 
Gailand  v.  Chicago,  &c.  R.  Co.  478 

v.  Townc,  19, 332,  355 
Gariinghouse  v.  Jacobs,  276,  313,  324, 

340 
Gannon  v.  Bangor,  46,  68,  86,  644 
Gamer  y.  Green,  333 
Garaett  v.  Perrand,  306 
Garrahy  y.  Kansas  City  R.  Co.  238 
Garrett  v.  Chic^no,   &c.  R.  Co.  58, 
114,  681 
V,  Freeman,  669 
Gains  y.  Portsmouth,  &c.  R.  Co.  16, 

419 
Garrison  v.  New  York,  285 
Gartland  y.  Toledo,  &c.  R.  Co.  218, 

238 
Garwood  v.  N.  Y.  Central  R.  Co.  729 
Gass  V.  Coblens,  141 
Gates  V.  Fleicher,  607 
y.  Neal,  311 

y.  Southern  Minn.  R.  Co.  189 
Gautret  v.  Egerton,  337,  401,  705 


Gavett  V.  Manchester,  &c.  R.  Co.  89^ 

520 
Gavin  v.  Chicago,  74,  370 
Gay  V.  Cambridge,  290,  373 

V.  Winter,  05,  108,  in 
Gayford  v.  Nichols,  173 
Gaylor  v.  Hunt,  308 
Gay  lord  v.  Syracuse,  &c.  R.  Co.  66 
Gaynor  v.  Old  Colony,  &c.,  R.    Co. 

53,  54,  107,  410,  506,  507,  525 
Gear  v.  Cleveland,  &c.  R.  Co.  415 
Geddis  v.  Bann  Reservoir,  283 
Gee  V.  Metropolitan  R.  Co.  60,  61,  65, 

85,  89,  92 
Geiselman  v.  Scott,  85,  615 
Geismer  v.  Lake  Shore,  &c.  R.  Co.  155 
General  Steam  Nav.  Co.  v.  Brit.,  &c. 
Nav.  Co.  160 
V.  Mann,  61 
George  &  Richard,  The,  133 
George  v.  Fisk,  59 

V.  Haverhill,  89,  loi,  337 
V.  Skirington,  38,  116 
Georgetown  v.   Alexander  Canal  Co, 

333 
Georgia,  &c.  R.  Co.  v.  Anderson,  440 

V.  Fisk,  431 

V.  Neely,  99,  419,  428 

V.  Newsome,  152,  426 

V.  Oaks,  187 

V.  Rhodes,  180,  216 

V.  Thomas,  416 

V.  Wynn,  135 
Gerald  v.  Boston,  375 
Gerity  v.  Philadelphia,  &c.  R.  Co.  477 
Gerhard  v.  Bates,  28 
Gerhardt  v.  Boatmen's  Saving  Institu- 
tion, 585,  596 
Gerlack  v.Edelmeyer,  50,  160, 162, 225 
German  American  Bank  v.  Auth,  589 
German  Theo.  School  v.  Dubuque.  271 
Germantown  Pass.  R.  Co.  v.  Brophy, 

519 
Gennantown,&c.  R.  Co.  v.Walling,  523 

Gerrahy  V.  Kansas  City,  &c.  R.  Co.  220 

Gerren  v.  Hannibal,  &c.  R.  Co.  43  s 

Gerrish  v.  Edson,  624 

Gettwerth  v.  Hedden,  701 

Getty  v.  Hudson  R.  R.  Co.  283 

Gheens  v.  Golden,  107,  1 13 

Gibbon  v.  Coggon,  619 

Gibbons  v.  U.  States,  249 

V.  Williams,  74,  83 
Gibbs  V.  Chicago,  &c.  R.  Co.  426 

V.  Liverpool  Docks,  327,  725 
Giberson,  Ex  fiarte^  558 
Giblin  v.  Mclnlyre,  761 

V.  McMuilen,  49 


Ix 


Rt/erenc«9\       TABLE    OF    CASES.        \artU9ecii0ns. 


Gibson  v.  Case,  199 

V.  Emmerbon,  257 

V.  Erie  R.  Co.  178,  185,  199, 
209 

V.  Johnson,  363 

V.  Northern  Central  R.  Co.  204 

V.  Pacific  R.  Co.  184,  194,  217 

V.  Preston,  337 

V.  St.  Louis,  &c.  R.  Co.  426 

V.  Southeastern  R.  Co.  750 
Giese  v.  Hall,  141 
Gilbert  v.  Beach,  173,  174 

V.  North  London  R.  Co^  459 

V.  Roxbury,  363 

V.  Savannah,  &c.  R.  Co.  735 

V.  Schwenck,  115 

V.  Trinity  House,  327 

V.  Williams,  559,  568,  569 
Gilchrist  V.  Garden,  354 
Giles  V.  Boston,  &c.  R.  Co.  449 

V.  Diamond,  &c.  R.  Co.  702 
Gillv.  Atlantic,  &c.  R.  Co.  419,421, 

437 
V.  Great  Eastern  R.  Co.  509 

V.  Loueher,  567 

V.  Middleton,  708 

V.  Rochester,  &c.  R.  Co.  493 

Gillenwater  y.  Madison,  &c.  R.   Co. 

234,  239,  486,  491 

Gillerly  v.  Madison,  287 

Gillespie  v.  McGowan,  58,  715 

V.  Newburgh.  85,  90,  375, 476 

V.  Palmer,  311 

V.  St.  Louis,  &c.  R.  Co.  16,  407 

Gillett  V.  Johnson,  729 

V.  Western  R.  Co.  408,  752 

Gilligan  v.  Harlem  R.  Co.  739,  763 

V.  N.  Y.  &  Harlem  R.  Co.  71, 

Gilliland  v.  Chicago,  &c.  R.  Co.  708 
Gillis  V.  Great  Western  R.  Co.  449 
y.  Pennsylvania  R.  Co.  410,  418, 
705 
Gillison,  v.  Charleston,  274 
Gillshannon  v.  Stoney  Brook  R.  Co. 

61,  239 
Gilliam  v.  Reddick,  318 
Gil  man  v.  Deerfield,  89,  loi 

y.  Eastern  R.  Co.  191,  239 
V.  Haley,  369,  741 
v.  Hovey,  574 
V.  Laconia,  256,  370 
V.  Noyes.  55 

&c.  R.  Co.  V.  Spencer,  27 
Gil  martin  v.  New  York,  299 
Gilmore  v.  Driscoll,  700 

V.  Union  Pac.  R.  Co.  205 
Gilson  y.  Collins,  242 


Ginna  v.  Second  Av.  R.  Co.  523 
Ginnon  v.  Harlem  R.  Co.  519.  S^o 
Given  y.  Western  U.  Tel.  Co.  539, 

540 
Givens  v.  Briscoe,  573 
Gladman  v.  Johnson,  630 
Glasco  y.  N,  Y.  Central  R.  Co.  $26 
Glassey  v.  Hestonville,  &c.  R.  Co.  $6, 

71,83 
Gleason  v.  Amsddl,  148,  157 

V.  Bremen,  107,  375 

v.  Clark,  568,  569 

V.  Kellogg,  559 
Glendenning  y.  Sharp,  476 
Glezen  v.  Rood,  624 
Glidden  y.  Moore,  634 
Glossop  y.  Heston  Local  Board,  270 

V.  Pole,  623 
Glover  v.  Mersman,  702 
GoddardpJ?^,  343 

V.  Austin,  6l^ 

V.  Grand  Trunk  R.  Co.  151, 154. 

513 
Godeau  y.  Blood,  632 

Godefroy  v.  Dalton,  559,  564 

y.  Jay,  566,  569,  570 

Godfrey  v.  Alton,  333 

V.  Gibbons,  618 

Godley  v.  Haeerty,  711 

Goetcnens  v.  Matthewson,  311 

Goff  V.  Great  Northern  R.  Co.  US 

Gold  V.  Philadelphia,  371 

Golden  v.  Newbrand,  150 

Goldrick  y.  Bristol  Co.  Savings  Bank, 

588 
Goldstein  v.  Chicago,  &c.  R.  Co.  96 
Goldthwaite  v.  East  Brideewater,  350 
Gonsior  v.  Minneapolis,  £c.  R.  Co.  227 
Gonzales  v.  N.  Y.  &  Harlem  R.  Co. 

54,  476,  481,  520 
Gooch  V.  Asso.  for  Relief  of  Aged  Fe- 
males, 331 
v.  Stephenson,  664 
Goodale  v.  Tuttle,  735 
Goode  v.  Martin,  632 
Goodfellow  v.  Boston,  &c.  R.  Co.  22$, 

477 
y.  New  York,  290,  297,  368 

Goodhue  v.  Dix,  1 56 

Goodin  v.  Des  Moines,  353 

Goodman  v.  Gay,  634 

v.  Harvey,  20 

y.  Kenndl,  148 

V.  Taylor,  16,  634 

v.  Walker,  559,  564 
Goodno  y.  Oshkosh,  758,  759 
Goodnough  v.  Oshkosh,  290,  369 
Goodrich  v.  Chicago,  270 


JU/tremea\      TABLE   OF   CASES.      [anUuttuM. 


Ixi 


Goodrich  V.  Pennsylvania  Canal,  &c. 
R.  Co.  523 
V.  Starr,  623 
Goodsell  V.  Hartford,  &c.  R.  Co.  124, 

767 
Goodwin  v.  Hersom,  605 

V.  Smith,  623 
Gordon  v.  Farrar,  311 

V.  Grand  St,  &c.  R.  Co.  490, 

519 
V.  Richmond,  375 

Gore  V.  Brazier,  574 

Gorham  v.  Gross,  19,  728 

V.  Springfield,  281 
Gorman  v.  Pacific,  &c.  R.  Co.  419,421 
Gormley  v.  Ohio,  &c.  R.  Co.  241 

▼.  Sanford,  735 

V.  Vulcan  Iron  Works,  230 
Gorton  y.  Erie  R.  Co.  482 
Goshen  Tump.  Co.  v.  Sears,  355,  386 
Gothard  v.  Alabama,  &c.  R.  Co.  64, 

87,  99.  478 
Gottlieb  V.  N.  Y.,  Lake  Erie,  &c.  R. 

Co.  196,  459 

Gottwald  V.  Bemheimer,  647 

Goagh  V.  Bryan,  115 

GouUl  V.  Boston  Duck  Co.  729 
V.  Hammond,  310 
V.  Hudson  R.  R.  Co.  333 
V.  McKenna,  61,  93,  95, 741 
V.  Topeka,  272,  273 

Gourdier  v.  Cormack,  144,  173,  701, 
702 

Gourdon  v.  Corbett,  56 

Government  Street  R.  Co.  v.  Hanlon, 

73.78 
Governor  v.  Allen,  249 

V.  Carter,  620 

V.  Dodd,  311,  591 

V.  Justices,  &c.  256 

V.  Powell,  620 

V.  Wiley,  591 
Gowen  v.  Glaser,  673,  675 
Gozler  v.  Georgetown,  283 
Gradin  v.  St.  Faul,  &c.  R.  Co.  488 
Graft  V.  Baltimore,  &c.  R.  Co.  209 
Graham  v.  Northeastern  R.  Co.  225 

V.  Toronto,  &c.  R.  Co.  61 
Gramm  ▼.  Boener,  107,  606,  608,  61  $ 
Grand  Rapids  R.  Co.  v.  Judson,  57 

V.  Martin,  410 

V.  Munroe,  418,  425 

V.  Wyman,  288,  369,  382 
Grand  Trunk  R.  Co.  v.  Cummings,i87 

V.  Richardson,  675,  681 
Granger  v.  Pulaski  Coun^,  256 
Grannis  v.  Branden,  614 

V.  Cummings,  671 


Grant  v.  Baker,  108 

V.  Baltimore,  &c.  R.  Co.  479 

V.  Brooklyn,  349,  359 

V.  Erie,  205,  270 

V.  Ludlow,  47 

V.  Newton,  22 

V.  Ricker,  635 
Grau  V.  St.  Louis,  &c.  R.  Co.  448 
Gravelle  v.  Minneapolis,  &c.   R.  Co. 

197,  226 
Graves  v.  Otis,  283 

V.  Rochester,  295,  298 

V.  Shattuck,  353,  370, 653 

V.  Thomas,  97,  715 
Graw  V.  Baltimore,  &c.  R.  Co.  40 
Gray  v.  Boston  Gas  Light  Co.  120,354 

V.  Brooklyn,  254 

V.  Brackenridge;  557 

V.  Coombs,  97,  720 

V.  Danbury,  416 

V.  Harris,  347,  397,  705.  732 

V.  Philadelphia,  &c.  R.  Co.  66 

V.  PuUen,  14,  122,  176,  297 

V.  Scott,  73,  473,  482 

V.  Wass,  573 
Grayson  v.  Wilkinson,  569 
Grayville  v.  Whitaker,  393 
Greany  v.  Long  Island  R.  Co.  1 12,  1 14, 

476,  477 
Greasley  V.  Codling,  332,  371 
Great  Falls  Co.  v.  Worcester,  731 
Great  Northern  R.  Co.   v.   Harrison^ 

486,  488,  491 
Great  Western  R.  Co.  v.  Bacon,  437 

V.  Blake,  459,  503 

V.  Braid.  406,  407 

V.  Geddts,  27,  427 

V.  Haworth,  674,  681 

V.  Miller,  493 

V,  Mortland,  57, 419,  436 
Greeley  v.  St.  Paul,  &c.  R.  Co.  435 
Green  v.  Banta,  204 

V.  Burke,  121,  318 

V.  Clarke,  22 

V.  Danby,  350,  352,  363 

V.  Dixon,  575 

V.  Erie  R.  Co.  99 

V.  Hudson  River  R.  Co.  124,766^ 
768 

V.  New  York,  254 

V.  Portland,  360 

V.  Minneapotis,  &c.  R.  Co.  186, 
208,  211,  215 

Ridge  R.  Co.  v.  Brinkman,  675, 
676 

St.  &c.  R.  Co.  V.  Bresmer,  178, 
209 
Greenland  v.  Chaplin,  28,  61,  95,  100 


Ixii 


Rnf9r€nms\        TABLE    OF    CASES.       {art  U  tteti^nt. 


Greenleaf  y.  Dubuque,  &c.  R.  Co.  i86, 
209 

V.  Francis,  735 

V.  Illinois,  &c.  R.  Co.  $4, 56,  in, 
194*  207,  213,  222 
Greenwald  t.  Marquette,  &c.  R.  C0.241 
Greenwood  v.  Callahan,  114 

V.  Louisville,  265 
Gregg  V.  Wyman,  104 
Greggory  v.  Adams,  258,  370 

V.  Brown,  307 

V.  Bush,  735 
Grethen  v.  Chicago,  &c.  R.  Co.  480 
Grey  v.  Mobile  Trade  Co.  58, 113 
Grlder  v.  Tally,  310 
Gridley  v.  Bloomineton,  301,  343 
Grier  y.  Sampson,  652 
Gries  v.  Zeck,  628 
Griffin  y.  Auburn,  376 

V.  Colver,  744 

y.  Ganaway,  620 

V,  New  York,  262 

V.  Sanbomton,  8,  338,  371 

y.  Willow,  53,  375 
Griffith  y.  Follett,  314 

V.  Lewis,  7U,  728 
Griffiths  V.  Earl  Dudley,  140,  178 

V.  Gidlow,  180,  209 

y.  London,  &c.  Docks  Co.  222 

v.  Northwestern  R.  Co.  410 

y.  Wolfram,  245 
Griggs  V.  Fleckenstein,  31,  61,  64,  66, 

93,  94, 634,  645 
Gngsby  y.  Chappell,  386,  397 
Grill  y.  General,  &c.  Collier  Co.  748 

y.  Gen.  Iron  Screw  Co.  48 
Grimes  v.  Keene,  286 
Grippen  y.  N.  Y.  Central  R.  Co.  61, 63, 

64.  87,  93,  93.  96,  417,  460.  463* 

468,  471 
Griswold  y.  Chicago,  &c.  R.  Co.  508 
Grizzle  y.  Frost,  46,  217,  218,  233 
Groff  y.  Cincinnati,  &c.  R.  Co.  222 
Grossenbach  y.  Milwaukee,  363 
Grote  y.  Chester,  &c.  R.  Co.  14,  278, 

297,  406.  467.  704 
Grove  v.  Fort  Wayne,  354 
Grows  v.  Maine  Central  R.  Co.  475 
Gnibe  v.  St.  Paul,  265 
Grumbine  v.  Washington,  260 
Grundy  v.  Louisville,  &c.  R.  Co.  421, 

429,  432 
Guelich  v.  National  State  Bank,  582 

Guggenheim  v.  Lake  Shore,  &c.  R.  Co. 

4631  469.  472,  478 
Guilford  v.  Chenango,  256 

Guille  y.  Swan,  35,  122 

Gulf,  &c.  R.  Co.  y.  La  Gierse,  89 


Gulf,  &c.  R.  Co.  v.  Donahoo,  73$ 

V.  Helsley,  735 

v.  Levy,  538,  543,  756 

y.  Lowe,  68 1 

y.  Rediker,  108,  197 

V.  Wittc.  666 
Gullett  v.  Lewis,  573 
Gulline  v.  Lowell,  370 
Gumb  V.  Twenty-third  St.  R.  Co.  457 
Gulzoni  V.  Tyler,  502,  518 
Gumz  V.  Chicago,  &c.  R.  Co.  89 
Gunter  v.  Granitevilie  Mfg.  Co.  184,204 

v.  Wicker,  94,  99 
Guthrie  v.  Louisville,  &c.  R.  Co.  205 
Gwathney  v.  Little  Miami  R.  Co.  413, 

708 
Gwinne  v.  Poole,  305 
Gwinnell  v.  Earner,  709 

Haack  v.  Fearing,  148,  686 
Haas  v.  Buffalo,  &c.  R.  Co.  185 
v.  Chicago,  &c.  R.  Co.  476 
V.  Grand  Rapids,  &c.  R.Co.  62, 

417,  478 
Hackett  v.  Middlesex  Mfg.  Co.  719 

Hackford  v.  N.  Y.  Central  R.  Co.  47^. 

482 

Hadencamp  v.  Second  Av.  R.  Co.  488 

Hadley  v.  Baxendale,  754 

V.Taylor,  347,  715 
Haff  V.  Minneapolis,  &c.  R.  Co.  66,  94 
Hafford  v.  New  Bedford,  265 
Haean  v.  Philadelaphia,  &c.  R.  Co.  520 
Hahn  v.  Southern  Pacific  R.  Co.  360, 

426 
Haight  v.  Keokuk,  362 

V.  New  York,  295 
Haines  v.  Robert,  701,  716 

y.  Welch,  731 
Hale  V.  Dutant,  708 

v.  Huntley,  621 

V.  Johnson,  165 

v.  Smith,  57,  112,  117 
Haley  v.  Chicago,  &c.  R.  Co.  94 

V.  Earle,  93,  523 

v.  Mobile,  &c.  R.  Co.  139 

V.  St.  Louis,  &c.  R.  Co.  67$ 
Halferty  v.  Wabash,  &c.  R.  Co  427 
Hall  y.  Brown,  360 

V.  Conn.  River  Steamboat  Co. 

495»  749 
v.  Corcoran,  104 

y.  Hollender,  115 

y.  Johnson,  239 

V.  Lacey,  737 

y.  Manchester,  334,  353 

y.  Memphis,  &c.  R.  Co.  i5iy49S 

V.  Pacific  R.  Co.  205 


R«f9*tmem\       TABLE    OF    CASES.       \are  to  teettont. 


Ixiii 


HaU  V.  Pickard,  644 

V.  Ripley,  93,  104,  379,  646 

y.  Smith,  14,  324 

▼.  Unity,  351 

▼.  Wilson,  20 
Halladay  v.  Marsh,  659 
Hallahan  v.  N.  Y.  Erie,  &c.  R.  Co.  518, 

519 
Halley,  The,  172 

Halloran  ▼.  Harlem  R.  Co.  13$*  421 

Hallower  v.  Henley,  194 

Halpin  t.  Kansas  City,  347,  356 

▼.  Third  Av.  R.  Co.  521,  525 

Halstead  v.  New  Yoiic,  256,  300 

Halverson  v.  Minneapolis,  &c.  R.  Co. 

424 

Ham  V.  New  Yoric,  255,  267,  292,  295, 

723 
Hamden  t.  New  Haven,  &c.  R.  Co.  41 5 
Hamilton  t.  Boston,  104 

V.  Caledonian  R.  Co.  488 

V.  Cutts,  574 
-    V.  Galreston,  &c.  R.  Co.  219 

V.  Coding,  93 

y.  Harlem  R.  Co.  333,  409 

V.  McPherson,  95,  741 

y.  State,  336 

V.  Third  Ay.  R.  Co,  493 

County  V.  Mighels,  256 
Hamm  y.  N.  Y.  Central  R.  Co.  478 
Hammack  v.  White,  644,  647 
Hamroon  y.  Southeastern  R.  Co.  680 
Hammond  y.  Fuller,  731 

y.  Mukwa,  49,  85,  378 

y.  St.  Pancras,  1 1 
Hampson  y.  Taylor,  1 10,  334,  376 
Hancc  v.  Cayuga,  &c.  R.  Co.  61,  45  s 
Hancke  y.  Hooper,  605 
Hancock  y.  Walsh,  251 

y.  York,  738 
Hand  y.  Baynes,  40 

y.  Brookline,  286 
Hanlon  y.  So  Boston,  &c.  R.  Co.  13, 

467 

y.  Ingram,  669 

y.  Keokuk,  370 
Hannibal,  &c.  R.  Co.  v.  Fox,  202,  205 

y.  Foy,  226 

y.  Husen,  633 

y.  Kcnney,  419,  456,  634 

y.  Martin,  502,  524,  758 
Hannon  y.  Agnew,  260,  330 

V.St.  Louis  county,  2C6,  259,286 
Hanoyer,  &c.  R.  Co.  y.  Coylc,  476, 481 
Hanrathy  y.  Northern  Cent.  R.  Co.  180, 

184,2^9 
Hans  y.  Louisiana,  249 
Hanscom  v.  Boston,  338,  369 


Hanson  y.  European,  &c.  R.  Co.  154 
y.  Lancasnire,  &c.  R.  Co.  497 
Hanyy  V.  Rochester,  299,  300 
Hard  v.  Vermont,  &c.  R.  Co.  180, 184, 

1891  239 
Hardcastle  y.  South  Yorkshire  R.  Co. 

347,  714,  715 
Harding  y.  Fahey,  16 

y.  Hale,  334 

V.  Jasper,  334 

V.  Townshend,  765 
Hardison  y.  Jordan,  307 
Hardrop  y.  Gallagher,  702 
Hardy  y.  Brooklyn,  254,  279 

y.  Keene,  294,  354 

v.  Carolina  Cent.  R.  Co.  180, 

193 
y.  North  Carolina  Cent.  R.  Co. 

407 
Harg^eayes  y.  Deacon,  97,  705 

y.  Taylor,  270 
Harlan  y.  Lumsden,  617,  618 

V.  St.  Louis,  &c.  R.  Co.  24,  25, 
476,  482 
Harlinger  y.  N.  Y.  Central  R.  Co.  151, 

769,  770 
Harloe  y.  Birger,  308 
Harlow  y.  Humiston,  141,  279,  360,365 
Hannon  y.  Tappendon,  311 
Harmond  y.  Pearson,  738  ^ 

Harold,  The,  235 
Harpell  v.  Curtiss,  141 
Harper  y.  Fox,  620 

y.  Milwaukee,  258,  287,  288 
Harriman  y.  Boston,  369 

y.  Pittsburgh,  &c.  R.  Co.  484,688 

y.  Stowe,  244 

y.  Wilkins,  618 
Harrington  y.  Binns,  572 

y.  Chicago,  &c.  R.  Co.  449 

V.  Fuller,  618 
Harris  v.  Qinton,  901 

y.  Mabry,  146 

y.  Minneapolis,  &c.  R.  Co.  476 

y.  Mobbs,  365 

y.  Newbury,  373 

y.  Nicholas,  1^0 

y.  Osboum,  568 

y.  Perry,  719 

y.  Ryding,  716 

V.  Thompson,  365 

V.  Uebelnoer,  66,  no,  375 

y.  Union  Pacific  R.  Co.  94 

y.  Western  U.  Tel.  Co.  547 
Harrisburgh,  The,  124 
Harrisburgh  y.  Taylor,  298 
Harrison  v.  Berkley,  28 

y.  Baltimore,  266 


Ixiv 


Mt/eremctsl       TABLE    OF    CASES.        [mrt  to  steti^m 


Harrison  v.  Brec^a,  592 

v.  Central  R.  Co.  178,  179,  187 

V.  Collins,  298 

V.  Great  Northern  R.  Co.  65, 66, 
728 

V.  North  Eastern  R.  Co.  464 
Hart  V.  Albany,  333,  360,  362,  365 

V.  Basset,  371 

V.  Bridgeport,  261 

V.  Brooklyn,  290,  353,  358 

V.  Chicago,  &c.  R.  Co.  466 

T.  Deyereux.  92,  482 

V.  Frame,  559,  564,  567 

V.  HilU  333 

V.  Hudson,  587 

V.  Hudson  R.  Bridge  Co.  54,  57, 

58,107,  112,  114,396 
V.  N.  Y.  &c.  Dock  Co.  227 
V.  Red  Cedar,  loi,  377 
v.  Renssdaer,  &c.  R.  Co.  526 
V.  Western  R.  Co.  666,  677 
V.  Westenv  U.  Tel.  Co.  534,  S53» 

Harter  v.  Morris,  24,  566 

Hartfield  v.    Roper,    10,  73,  83,   84, 

102 
Hartford,  &c.  R.  Co.  v.  Jackson,  179 
Hartford.  &c.  Steamboat  Co.  v.  New 
York,  287 

aartford  v.  Talcott,  343 
artley  v.  Harriman,  629 
Hartman  v.  Muscatine,  ioi»  376 
Hartshorn  v.  South  Reading,  371 
Hartwig  v.  Bay  State  Shoe,  &c.  Co. 
252 
V.  Chicago,  &c.  R.  Co.  57,  473 
Harty  v.  Central  R.  Co.  of  N.  J.  470, 

480 
Hartzall  v.  Sill,  730 
Harvard  College  v.  Steams,  371 
Harvey  v.  Dunlop,  10,  16 

V.  N.  Y.  Central  &  H.  R.  Co. 

192,  241 
V.  N.  Y.  &  Woodhavcn  R.  Co. 

66 
v.  Virginia.  249 
Harwood  v.  Lowell,  338,  383 
Haskell  v.  New  Bedford,  274 

v.  Penn  Yan,  368 
llass  V.  Phila.,  &c.  S.  S.  Co.  234 
Hassa  v.  Junger,  61,  750 
Hassenyer  y.  Mich.  Central  R.  Co.  86, 

212,  379 
Hastings  v.  Halleck,  559,  569,  572 
Hatch  V.  Dwight,  731 
V.  Fogerty,  559 
V.  Vermont  Central  R.  Co.  283, 

395 


Hathaway  v.  East  Tenn.,  &c.  R.  Co. 

56 

V.  Hinton,  340 

V.  Toledo,  &c.  R.  Co.  74 
Hatt  V.  May,  209 
Haughty  v.  Hart,  347,  715 
Havens  v.  Erie  R.  Co.  469.  482 
Haverly  v.  McClelland,  591 
Hawes  v.  Fox  Lake,  347,  355.  370 
Hawker  v.  Baltimore,  &c.  R.  Co.  467 
Hawkes  v.  Northampton,  366, 376, 408 

v.  Winans,  87,  520 
Hawkins  v.  Hoffman,  526 

V.  Gt.  Western  R.  Co.  178 

y.  Johnson,  185 

V.  Fhythian,  1 19 
Hawksworth  v.  Thompson,  122,  248, 

728 
Hawley  v.  Northern  Central  R.  Co. 

91,  186,  209,  210,  215 
Hawxhurst  v.  New  York,  298 
Haxton  v.  Pittsburgh,  &c.  R.  Co.  424 
Hay  y.  Cohoes  Co.  o,  701 

v.  Grand  Trunk  R.  Co.  85 
Hayes  v.  Bush  &  Denslow  Mfg.  Co. 

73t  9^  207 
y.  Cambridge,  338 
v.  Forty-second  St.  R.  Co.  56, 

523 
v.  Michigan  Central  R.  Co.  8. 9, 

27,  57,  88,  442 
v.  Oshkosh,  264,  265 
v.  Porter,  313,  616 
V.  St.  Louis,  &c.  R.  Co.  76a 
V.  Waldron,  729,  730,  734 
V.  Western  R.  Co.  240 
Hays  V.  Gallagher,  108,  in 

V.  Honeton,  &c.  R.  Co.  749 
V.  Kennedy,  16 
V.  Miller,  119,  142,  669 
V.  R.  R.  Co.  392 
Haycroft  y.  Lake  Shore,  &c.  R.  Co.  S4t 

73,  476,  477 
Hayden  v.  Attleborough,  334,  356, 393 

V.  Smithville  Mfg.  Co.  184,  I94i 
218,  683 
Haygood  v.  Justices,  &c.  256 
Hayman  v.  Hewitt,  629 
Haynev.  Rhodes,  559,  575 
Haynes,  Re^  574 

v.  Burlington,  370 

V.  East  Tennessee  R.  Co.  202 

v.  Tunstall,  619 
Hayward  v.  Merrill,  102 
Haywood  v.  Charlestown,  334 
Hazard  v.  New  England  Ins.  Co.  179 

v.  Robinson,  731 
Hazman  V.  Hoboken  Land,&c.  Co.  51X 


Rt/ertnces\       TABLE    OF    CASES.       [argtos^Um, 


Ixv 


Heacock  v.  Sherman,  342,  365,  390 

V.  State,  398 
Hcaden  v.  Rust,  419 
Healey  v.  City  Passen|;er  R.  Co.  1 50 

v.  Dry  Dock,  &c.  R.  Co.  99 
Healy  v.  New  York,  93,  114,  375 
Heanl  v.  Holman,  744 
Heame  v.  Southern  Pacific  R.  Co.  90, 

475 
Heath,  Ex  parte^  311 

V.  Barman,  385 

T.  Whitebreast  Coal  &  M.  Co. 
217 

V.  Williams,  731 
Ueayen  V.  Pender,  i,  8,  38,  116,  170 
Heazle  v.  Indianapolis,  &c.  R.  Co.  494 
Hecker  v.  Balance  Dock  Co.  362 
Hedges  v.  Kansas  City,  67 

V.  Madison  County,  256,  394 
Heeg  V.  Licht,  17, 689 
Heeneyy.  Spraeue,  13,  343 
Hegan  v.  Eighth  Av.  R.  Co.  462,  652 
Hq;eman  v.  Western  R.  Co.  14,  45, 

410,497 
H^;erich  v.  Keddie,  133 
Heidenheimer  v.  E.llis,  747 
Heil  V.  Glanding,  61,  63,  99,  758 
Heimann  v.  Western  U.  Tel.  Co.  554 
Heine  v.  Chicacpo,  &c.  R.  Co.  227, 240 
Hdnemann  v.  Heard,  57 
Heiner  v.  Heuvelman,  2^0 
Hdnrich  v.  Pulman  Palace  Car.  Co. 

142,  146 
Heintze  ▼.  New  York,  118,  364 
Heim  v.  McCaughan,  115 
Heland  v.  Loweu,  379 
Helena  v.  Thompson.  272,  287 
Heller  v.  Sedalia,  265 
Hemmlngway  v.  Chicago,  &c.  R.  Co. 

,      509 

Hendershott  y.  Ottumwa,  289 

Henderson  y.  Chicago,  R.  I.,  &c.  R. 

Co.  417,  455 

y.  Minneapolis,  283, 287 

y.  Sandefur,  270 

y.  Stevenson,  504 
Hendrick  v.  Cook,  733 
Hendricks  v.  Johnson,  729 

V.  Sixtn  Av.  R.  Co.  141 
Henkd  V.  Murr,  711 
Henley  v.  Lyme  Regis,  281,  332 
Hennas  Case,  342 
Hennies  v.  Vogel,  115 
Henry  ?.  Brady,  230 

V.  Dennis,  35,  39 

y.  Dubuque,  &c.  R.  Co.  419 

y.  Lake  Shore,  &c.  R.  Co.  184, 
241 

Vol.  I— E 


Henry  v.  St.  Louis  R.  Co.  28,  55 

y.  So.  Pacific  S.  Co.  27,  30, 666, 

675,  676 
y.  Staten  Island  R.  Co.  241 
Henshawv.  Noble,  243 
Henze  v.  St  Louis,  &c.  R.  Co.  476 
Heriot's  Hospital  v.  Ross,  281,  331 
Hermann  v.  New  Orleans,  &c.  R.  Ca 

124 

Hem  V.  Nichols,  142 

Herold  v.  Meyers,  656,  662 
Herrick  v,  Gary,  633 

y.  Sullivan,  ^44 
Herring  v.  Dist.  of  Columbia.  283 

V.  Wilmington,  &c.  R.  Co.  52, 
57,  93,  4«o 
Herrington  y.  Coming,  270 

y.  Lansingburgh,  298 

v.  Phcenix,  369 
Hershey  v.  Millcreek,  379 
Hersom's  Case,  ^06 
Heslop  V.  Metcalfe,  568 
Hess  V.  Lupton,  720 

V.  Pegg,  254 
Hetfidd  V.  Towsley,  307 
Hetrich  v.  Deadlier,  729,  730 
Hewett  V,  N.  Y.  Central  R.  Co.  476 
v.  Smith,  248 
y.  Swift,  244 
Hewey  v.  Nourse,  668 
Hewison  v.  New  Haven,  262,  270, 350, 

354,  355 
Hewitt  V.  Walker,  659 

Hewlett  v.  Westem  U.  Tel.  Co.  533, 

545 
Hexamer  v.  Webb,  144,  164,  165,  168, 

173,  361 
Hey  y.  Philadelphia,  346 
Heymann  v.  Cunningham,  618 
Heywood  v.  Hildreth,  623 
Hibbard  v.  Thompson,  61,  99,  615, 

741 
y.  Westem  U.  Tel.  Co.  547,  553 
Hickey  v.  Boston,  &c.  R.  Co.  61,  107, 

473,  523 
V.  Taaffe,  219 

Hickok  V.  Hine,  737 

v.  Plattsbuigh,  281,   289,  328 

358 
Hicks  y.  Dom,  252,  325 

V.  Newport.  &c.  R.  Co,  765 

v.  Pacific,  ac.  R.   Co,  73,  108, 

458 

Hide  V.  Thomborough,  701 

Higert  v.  Greencastle,  353 

Higgins  V.  Butcher,  124 

V.  Cheasapesike,  &c.  Canal  Co. 

16,  402 


Ixvi 


Rtfertnctd\       TABLE    OF    CASES.        \are  H  tteiUmt. 


Higgins  V.  Dewey,  21,  30,  666,  669 
V.  Harlem  R.  Co.  522 
V.  Jcffersonville,  &c.  R.  Co.  107 
V.  Kendrick,  621 
V.  New  Orleans,  &c.  R.  Co.  505 
V.  Watervliet  Tump.  &c.  Co. 

150,  151,493 
Hig^  y.  Maynard,  144 
Higley  v.  Gilmer,  382 
HiMreth  v.  Lowell,  299 
Hill  V.  Allen,^59 
V.  Balls,  ^3 
V.  Boston,  254,  2$6»  258,  267,  268, 

281,  285,  288,  337 
V.  Charlotte,  262,  355,  688 
V.  Cincinnati,  &c.  R.  Co.  729 
T.  Featherstonhaugh,  559 
V.  Fond  du  Lac,  343 
V.  Gust,  46, 114.  217 
V.  Livingston,  394 
V.  Louisville,  &c.  R.  Co.  62,  65 
V.  New  Haven,  108.  375 
V.  N.  Y.  Central  R.  Co.  114 
V.  Ontario,  &c.  R.  Co.  673,  681 
V.  New  River  Co.  365 
V.  Portland,  &c.  R.  Co.  360,  426 
v.  Seekonk,  375^  379 
V.  Sewell,  617,  019 
v.  Smith,  283 
V.  State,  340 
V.  Supervisors,  &c.  337 
V.  U.  States,  249 
Hiller  v.  Sharon  Springs,  368 
Hilliard  v.  Chicago,  &c.  R.  Co.  424 

V.  Richardson,  14,  168, 170,  173, 
699 
Hillman  v.  Newington,  d^ 
Hilsdorf  v.  St.  Louis,  294 
Hilton  v.  Granville,  716 

V.  Whitehead,  716 
Hilts  V.  Chicago,  &c.  R.  Co.  162 
Hinckley  v.  Barnstable,  374 

V.  Cape  Cod  R.  Co.  107,  iii, 

112.476 
V.  Emerson,  629 
V.  Penobscot,  104 
Hindal  v.  Blades,  624 
Hine  v.  Wooding,  657 
Hincsv.  Lockport,  270,  271,  276,  277, 

340.  353 
Hinman  v.  Brees,  623 

V.  Chicago,  &c.  R.  Co.  421 
Hipkins  v.  Birmingham,  692,  693,  697 
Hitchcock  v.  Burgett,  607 
Hite  V.  Blandford,  633 
Hixon  V.  Lowell,  258,  333,  350,  354 

V.  St.  Louis,  &c.  R.  Co.  476 
Hoadley  v.  Northern  Tr.  Co.  33,  40 


Hoag  V.  Lake  Shore,  &c.  R.  Co.  28, 
30,  55,  666 

V.  Weston.  306 
Hoagland  v.  Culvert,  318 
Hoar  v.  Maine  Central  R.  Co.  61,  98, 

523 
Hoard  v.  Peck,  115 

V.  Gamer,  582 
Hobbs  V.  Stauer,  194,  197 
Hoben  v.  Burlington,  &c.  R.  Co.  96 
Hoboken  Land,  &c.  Co.  v.  Hoboken, 
729 

V,  Lally,  92 
Hoby  V.  Built,  568 
Hockett  V.  State,  534 
Hocum  V.  Weitherick,  108,  113 
Hodge  V.  Bennington,  339,  378 

V.  N.  Y.  Central  R.  Co.  425 
Hodges  V.  Buffalo,  300 

v.  St.  Louis,  &c.  R.  Co.  468 
Hodgkins  v.  N.  Y.  Central,  &c.  R.  Co. 

239 
v.  Rockport,  323,  337 

Hodgkinson  v.  Ennor,  734 

v.  Femie,  xn 
Hodeson  V.  Lynch,  619 
Hodkinson   v.   Northwestern   R.  Co. 

526 
-  Hodsoll  V.  StaJlebrass,  115 
Hoey  V.  Dublin,  &c.  R.  Co.  191,  215 

V.  Felton,  28 
Hoff  V.  West  Jersey  R.  Co.,  673 
Hoffman  v.  N.Y.  Central  R.  Co.  98, 
150,  151,410,  473,  513 

V.  Tuolumne  Water  Co.  16,  732 

V.  Union  Ferry  Co.  114 
Hofnagle  v.  N.  Y.  Central  R.  Co.  8, 

34 
Hogan  V.  Central  Pac.  R.  Co.  180 

V,  Henderson,  208 

Y.  North£eld,  382 
Hoge  V.  Raymond,  123 
Hogenson  v.  St.  Paul,  &c.  R.  Co.  735 
Hogg  V.  Martin,  565 

V.  Zanesville  Canal  Co.  333 
Hoffgatt  V.  Bigley,  313 
Hoke  V.  St.  Louis,  &c.  R.  Co.  226 
Holbrook  v.  Utica,  &c.  R.  Co.  25,  57» 

61,  107,  lOQ,  516,  519 
Holbrow  V.  Wilkins,  601 
Holcomb  V.  Danbv,  104 
Holdane  v.  Cold  Spring,  333,  334 
Holden  v.  Fitchburg  R.  Co.  178,  I97i 
227 

V.  Liverpool  Gas  Co.  1 1 3 

V.  Rutland,  &c.  R.  Co.  423,  662, 
664 

V.  Shattuck,  365,  634,  657 


R^€rtnees\       TABLE    OF    CASES.        [art  te section*. 


Ixvii 


Holden  v.   Winn.  Lake  Cotton,  &c. 

Mfg.  Co.  729 
Holder  V.  Chicago,  &c.  R.  Co.  431 
Hole  V.  Sittingboume,  &c.  R.  Co.  14, 

176,  297 
Holker  v.  Parker,  573 
HoUaday  v.  Kennard,  39 

V.  Marsh,  659,  Sb^ 
Holland  v.  Chicago,  &c.  R.  Co.  476 
Hollenbeck  v.  Berkshire  R.  Co.  139, 
767 

V.  Winnebago  County,  256 
Holley  V.  Winooskie  Turnpike,  393 
Holliaay  v.  St.  Leonard's,  326 
Holly  V.  Boston  Gas  Co.  47,  74,  77,  81, 
,      693,  694,  695 
Holman  v.  Chicago,  &c,  R.  Co.  27,  62, 

V.  Townsend,  338,  363,  371 
Holmes  v.  Carolina  Cent.  R.  Co.  748 

V.  Central  R.  Co.  480 

V.  Clarke,  91,  215 

V.  Hamburg,  290 

V.  Mather,  647 

V.  Northeastern  R.  Co.  704,  705 

V.  Onion,  162 

V.  Peck,  559 

V.  Wakefield,  98,  493 

V.  Worthington,  215 
Holsman  v.  Boiling  Spring  Bleaching 

Co.  734 
Hoktine  v.  Oregon,  &c.  R.  Co.  64 
Holt  V.  Whatley,  108,  113 
Holton  V.  Lonclon,  &c.  R.  Co.  514 
Holtzman  v.  Hoy,  614 

V.  Robinson,  308 
Holyoke  v.  Grand  Trunk  R.  Co.  499, 

758 
Horoan  v.  Liswell,  616 

V.  Stanley,  342,  715 
Homer  v.  Everett,  704 

V.  Watson,  736 
Hon^sberger  v.  Second  Av.  R.  Co. 
„    71.75.83 

Honner  v.  Illinois,  &c.  R.  Co.  180,  238 
Honsee  v.  Hammond,  729,  734,  750 
Hood  V.  New  Haven  R.  Co.  503,  544 
Hooe  V.  Alexandria,  283 
Hook  V.  Worcester,  &c.  R.  Co.  57 
Hooker  v.  Miller,  97 

V.  New  Haven,  &c.  Canal  Co. 
399.  402,  409,  733 

V.  Rochester,  274 
Hooksett  V.  Amoskeag,  384 

V.  Concord  R.  Co.  677 
Hooper  V.  Goodwin,  318 
Hoose  T.  Sherrill  306 
Hoover  V.  Heim,  115 


Hoover  V.  Texas,  &c.  R.  Co.  06 
Hope  V.  Troy.  &c.  R.  Co.  95  ^ 
Hopkins  v.  Atlantic,  &c.  R.  Co.  115, 

743.  748 
V.  Kansas  Pac.  R.  Co.  421 
V.  Westcott,  526 
V.  Willard,  573 
Hoppe  V.  Chicago,  &c.  R.  Co.  13,  72, 

467 
Hopper  V.  Reeve,  644 
Hoppin  V.  Worcester,  230 
Hopping  V.  Quin,  559,  567 
Horn  V.  Atlantic,  &c.  R.  Co.  421 

V.  Baltimore,  283,  300 
Hombeck  v.  Westbrook,  256 
Home  V.  Meakin,  637 
Horner  v.  Coffey,  258 

V.  Nicholson,  197 

V.  Watson,  717 
Horton  v.  Ipswich,  96,  337,  376 

V.  Nashville,  269 

V.  Taunton,  350,  378 
Hortsman  v.  Covington,  &c.   R.  Co. 

412 
Hosack  V.  College  of  Physicians,  254 
Hoskins  v.  Phillips,  562 
Hot  Springs  R.  Co.  v.  Newman,  429 
Hotchlcin  v.  Phillipsburg,  376 
Hoth  V.  Peters,  56,  108,  in,  227 
Houck  V.  Wachter,  8,  24,  332 
Houfe  V,  Fallon,  287,  288 

V.  Fulton,  346,  375,  378,  379 

V.  Town  of  Fulton,  334,  353, 

390,  393»  395 
Hough  V.  Texas,  &c.  R.  Co.  91,  108, 

187,  189,  194,  197,  204.  205,  208, 

210,  214,  215 

Houghkirk  v.  Delaware,  &c.  Canal  Co. 

137.  466.  766,  772 

Houghton  V.  Swartwout,  308 

V.  Walce,  405 
Houlden  v.  Smith,  303,  305 
Hounsell  v.  Smyth,  97,  705,  714,  715 
Hourigan  v.  Nowell,  117,  691 
Housatonic  R.  Co.  v.  Knowles,  456 
House  V.  Metcalf,  709 

V.  Montgomery  County,  257,  394 
Houseman  v.  Girard,  &c.  Asso.  8,  117 
Houston  V.  Isaacs.  375 

V.  Texas,  &c.  R.  Co.  241 

V.  Traphagan,  715 

V.  VicKsburg,  &c.  R.  Co.  460, 
480 
Houston,  &c.  R.  Co.  v.  Adams,  448 

V.  Boehm,  758 

V.  Carson,  463 

V.  Clemmons,  61,  523,  524 

V.  Conrad,  18$ 


Ixviii 


Rt/trtmegtl      TABLE   OF   CASES.      l»r*  U  MctUm. 


HouftoJ^  &c.  R.  Co.  ▼.  Cowser,  io8 

V.  Devainy,  525 

V.  Dunham,  104,  205 

V.  Fowler,  186 

Y.  Gorbett,  51,  102,  146 

V.  Hampton,  180,  225 

▼.  Leslie,  742 

V.  McNamara,  184,  216 

V.  Marcelles,  204 

▼.  Meyers,  207 

V.  Miller,  218 

V.  Moore,  61,  522 

V.  Nixon,  467 

V.  Oram,  205 

V.  Parker,  407 

V.  Randall,  406 

V.  Reason,  93 

V.  Richards,  476 

V.  Simpson,  73,  78,  410,  434 

V.  Smith,  86,  483 

V.  Svmpkins,  93,  483 

V.  Tcny,  467 

V.  Wilhc,  758 

V.  Wilson,  467,  476 
Hover  y.  Barkhoof,  252,  276,  277,  313, 
324,  340 

▼.  Pennsylvania  R.  Co.  131 
Howard  v.  Grover,  607,  612 

V.  North  Bridgewater,  350,  351, 
352 

V.  San  Francisco,  264,  265 

County  V.  Legg,  257,  394 

Oil  Co.  V.  Farmer,  186 
Howd  V.  Miss.  Central  R.  Co.  205 
Howe  V.  Castleton,  337,  380 

V.  Mason,  307,  308 
'  V.  Newmarch,  151 

V.  New  Orleans,  262 

V.  Plainfield,  368 

V.  Young,  645 
Howell  V.  Buffalo,  299 

V.  McCoy,  729.  734 

V.  Ransom,  566 

V.  Young,  574,  575 
Howells  V.  Landore,  &c.  Steele  Co. 

227 
Howenstein  v.  Pacific  R.  Co.  13,  108, 

467 
Howland  v.  Edmonds,  373 

V.  Vincent,  714,  715 
Hoy  V.  Sterrett,  729,  730 
Hoye  V.  Chicago,  &c.  R.  Co.  466 
Hoyt  V.  Hudson,  56, 108, 114, 729, 735 

V.  Jeffers,  30,  666,  668,  675 
Hrebrik  v.  Can*,  510 
Hubbard  v.  Concord,  353,  376 

V.  Mason  City,  1 10 

V.  Switzer,  591 


Hubbart  v.  Phillips,  562 
Hubbell  V.  Yonkers,  273,  290,  356 

V.  Viroqua,  358 
Hubert  v.  Groves,  371 
Hubgh  V.  New  Orleans,  &c.  R.  Co.  65, 

124, 180 
Huckshold   V.  St.  Louis,  &c.  R.  Co. 

108,  469 
Hudson  V.  Chicago,  &c  R.  Co.  382 
V.  Johnson,  j;73 
V.  Roberts,  629,  631 
Huelsenkamp  v.  Citizens'  R.  Co.  495 
Huff  V.  Ames,  78,  218 
V.  Ford,  161 
V.  Mo.  Pac.  R.  Co.  676 
Huffman  v.  Chicago,  &c.  R.  Co.  192 

V.  San  Joaquin  County,  256,  394 
Hufford  V.  Gd.  Rapids,  &c.  R.  Co.  150, 

493 
Huizega  v.  Cutler,  &c  Lumber  Co.  760 

Hulbert  v.  N.  Y.  Central  R.  Co.  500 

Hulehan  v.  Green  Bay,  &c.  R.  Co.  205, 

406 

Hulett  V.  St  Louis,  &c.  R.  Co.  185 

Hull  V.  East  Line,  &c.  R.  Co.  509 

V.  Hall,  194 

V.  Kansas  City,  346,  378,  379 

V.  Richmond,  334,  337,  352,  37s 

Hughes  V.  Baltimore,  270 

V.  Hannibal,  &c.  R.  Co.  448 

V.  Heiser,  371 

V.  Macfic,  73 

V.  Muscatine,  53,  61 

V.  N.  Y.  &  New  Haven  R,  Co. 

150 

V.  Providence,  &c.  R.  Co.  279, 

359 
V.  Winona,  &c.  R.  Co.  205 

Hume  V.  New  York,  289,  290,  354 

V.  Oldacre,  122 
Humes  v.  Knoxville,  283 
Humphrey  v.  Douglass,  640 

V.  Hathom,  619,  623 

V.  Wait,  708 
Humphreys  v.  Armstrong  Co.  92,  376, 

397 
V.  Mears,  326 

Humphries  v.  Broyden,  716 

Hun  V.  Carey,  589 

Hund  V.  Geier,  74 

Hundhausen  v.  Bond,  175,  359 

Hunsaker  v.  Borden,  2^6 

Hunt  V.  Hoboken  Land,  &c.  Co.  744 

V.  Hoyt,  743 

V.  Lowell  Gas  Co.  61,  95,  694 

V.  Missouri  R.  Co.  31,  500,  523 

V.  New  York,  290 

V.  Penn.  R.  Co.  166 


I 


R4(/trtnen\       TABLE    OF    CASES.        isrtUMciUtu, 


Uix 


Hunt  V.  Pownal,  346,  355,  356,  378 

V.  Salem.  370 
Hunter  y.  Calawell,  565,  567 

V.  Phillips,  619 

V.  Winasor,  593 
Huntingdon,  &c.  R.  Co.  r.  Decker, 

191 
Huntington  y.  Rumnill,  753  * 

Huntley  y.  Bulwer,  559 
Huntoon  y.  Trumbull,  67 
Hurd  y.  Rutland,  &c.  R.  Co.  418,  452 
Hurdman  y.  Northeastern  R.  Co.  728 
Hurlbut  T.  N.  Y.  Cent.  R.  Co.  410 
Hurst  y.  Bumside,  86 
Hurt  y.  Southern  R.  Co.  491 
Hussey  ▼.  Coger,  186,  230 
Huston  ▼.  Cincinnati,  &c.  R.  Co.  419 

y.  Iowa  County,  257 

y.  Mitchell,  573 
Hutchins  y  Boston,  363 

y.  Brackett,  321,  325 

y.  Littleton,  337 
Hutchinson  y.  Boston  Gas  Light  Co. 

695 
y.  Brand,  625 

y.  Concord,  350 

y.  Granger,  731 

y.  Gulon,  91 

y.  Methuan,  53 

y.  Western,  &c.  R.  Co.  250 

y.  York,  &c.  R.  Co.  180 
Huthsing  y.  Bousquet,  310 
Hutson  y.  New  York,  252,  277,  281, 

290,  332f  334,  342,  358 
Hutton  y.  Windsor,  90,  766 
Huyctt  y.  Phil.,  &c.  R.  Co.  672,  675, 

676 
Huzzey  y.  Field,  145 
Hyams  y.  Webster,  360 
Hyatt  y.  Rondout,  270,  277,  289,  356, 

393 
y.  Hannibal,  &c.  R.  Co.  215 

Hyde  y.  Jamaica,  108,  258,  334,  346, 

347 
Park  y.  Gay,  104 

Hydraulic  Works  y.  Orr,  73,  151,  705 

Hyman  y.  Nye,  514 

Hynes  y.  Sain  Francisco,  &c.  R.  Co. 

447 

Iba  y.  Hannibal,  &c.  R.  Co.  435 

Ihl  V.  Forty-second  St.,  &c.  R.  Co.  73, 

„,..75,79.8o,83,  137,  769^     ^      ^ 
Imdgey.  Goodwin,  31,  34,  65,  629,634 

Illinois,  &c.  R.  Co.  y.  Benton,  24,  463 

y.  Ebert,  476,  481 

y.  Finnegan,  95,  741 

y.  Gillis,  27 


Illinois,  &c.  R.  Co.  y.  Hoffman,  98, 
472 

V.  Paterson,  207,  238 

y.  Shultz,  92,  473 
Illinois  Central  y.  Able,  89,  521 
Illinois  Central  R.  Co.  v.  Arnold,  425 

y.  Baches,  408 

y.  Baker,  428,  429 

y.  Barron,  459 

V.  Bentley,4is 

y.  Brookshire,  102 

y.  Buckner,  88,  378,  474,  475, 
481 

y.  Carraher,  705 

y.  Copelandi,  503 

y.  Cox,  238 

y.  Cragin,  57,  58,  93,  I02,  Hi, 

114,472 
y.  Dickerson,  425,  455 

y.  Downey,  149 

y.  Hammer,  749 

y.  Frazier,  678 

y.  Frelka,  459 

y.  Godfrey,  98,  480 

y.  Goddard,  475 

y.  Goodwin,  435 

y.  Grabill,  459 

y.  Green,  520 

y.  Hall,  98 

V.  Hetherington,  13, 480 

y.  Hutchinson,  86,  93,  461, 480, 
481 

y.  Jewell,  191,  217,  221 

y.  Tones,  194 

V.  keene,  238 

y.  Kanouse,  444 

y.  McClelland,  666,  672,  676, 
679,  682 

y.  McKcc,  451,  455 

y.  Middlesworth,  100,  419,  428 

V.  Mills,  672,  676,  678 

y.  Modglin,  480 

y.  Phelps,  27, 427,  428,  435 

y.  Philhps,  184,  410,  411 

V.  Read,  178,  505 

y.  Slatton,  507,  520 

y.  Sutton,  no 

y.  Swearingen,  425.  438,  4^1 

V.  Welch,  199,  205,  238, 700  j66 

y.  Weldon,  766 

y.  Whalen,  432 

y.  Williams,  436 
Hot  y.  Wilkes,  720 
Imhoff  y.  Chicago,  &c.  R.  Co.  507 
Imler  y.  Springfield,  271,  283,  290 
Improvement  Co.  v.  Munson,  56 
Ince  y.  East  Boston  Ferry  Co.  112 
Independence  y.  Jakel,  301 


Ixx 


R^ftrtncts\        TABLE    OF    CASES.        \»re  t0  stctimnt. 


Indennaur  v.  Dames,  704,  719 
Indiana  y,  Woram,  249 

Car.  Co.  V.  Parker,  205,  227,  758 

Central  R.  Co.  v.  Leamon,  417 

Mfjr.  Co.  V.  Millican,  180 
Indiana,  £c.  R.  Co.  v.  Burdge,  7,  19 

V.  Craig,  672 

V.  Gapen,  434 

V.  Greene,  iii,  114,  475 

V.  Leak,  434 

V.  Overman,  113,  666 

V.  Quick,  434,  436 

V.  Sawyer,  434 

y.  Schertz,  448 
Indianapolis  y.  Caldwell,  94 

V.  Cook,  377 

V.  Emmelman,  370 

V.  Huffer,  272 

y.  Lawlor,  263 

y.  Kinesbury,  334 

▼.  McClure,  334, 428,  435 

V.  Murphy,  369 

y.  Scott,  356 
Indianapolis,  &c.  R.  Co.  y.  Adkins,  455 

V.  Beaver,  492 

V.  Bimey,  740,  741 

v.  Blackman,  27, 468 

y.  Bonnell,  424 

y.  Bush,  758 

V.  Caldwell,  418,  428 

y.  Caudle,  107, 430,  436 

y.  Crandall,  43^ 

V.  Elliott,  422 

y.  Evans,  102 

V.  Flanigan,  197 

y.  Galbreath,  102,  461 

y.  Guard,  434 

y.  Hall,  425 

y.  Harter,  435 

y.  Horst,  61, 108 

y.  Irish,  424 

y.  Johnson,  241 

V.  Kibby,  421 

y.  Kinney,  434 

y.  Logan,  425 

y.  Love,  184, 194 

V.  McBrown,  360,  448 

v.  McCIaren,  480,  483 

y.  McKinney,  434 

y.  Marshall,  424 

v.  Meek,  449 

v.  Mustard,  752 

y.  Oestel,  434 

V.  Parmore,  58,  674 

y.  Petty,  437 

V.  Pitzer,  481 

y.  Robinson,  451 

y.  Rutherford,  61,  113,  $19 


Indianapolis,  &c.  R.  Co.  v.  Shimer, 

419,  45ii  455 
V.  Smith,  406 
y.  Snelling,  425 
y.  Solomon,  445 
y.  Stables.  102,  468 
V.  Stout,  65,  87,  89,  133 
V.  Thomas,  417,  434,  455 
V.  Townsend,  421 
y.  Toy,  184,  189 
V.  Truitt,  425,  450 
V.  Wright,  451 
Indig  V.  Nat.  City  Bank  of  Brooklyn, 

IngaUs  V.  BiUs,  45, 51,  65,  89.  494,497» 

IngersoU  v.  N.  Y.  Central  R,  Co.  87 

V.  Randall,  178 

V.  Stockbrid^,  &c.  R.  Co.  677 
Ingwersen  v.  Rankin,  709 
Inman  v.  Chicago,  &c.  R.  Co.  419 

V.  Reck,  100 
Insurance  Co.  v.  Seaver,  28 

V.  Tweed,  26,  28,  66 
International,  &c.  R.  Co.  v.  Cocke,  49 

V.  Doyle,  207 

V.  Graves,  476 

V.  Halloren,  16,  407 

V.  Hughes,  421 

V.  Kindred,  114,  139 

V.  Smith,  463.  483 

V.  Timmennann,  676 
Ionic,  The,  526 
Ireland  y.  Oswego,  &c.  Plank-road  Co. 

,      "4,  35*.  352.  356,  386 

Iresonv.  Pearman,  574 

Irion  y.  Lewis,  307 

Iron  R.  Co.  v.  Mowery,  89,  516,  519 

Ironton  v.  Kelly,  176,  292 

Irvin  V.  Fowler,  120,  709 

Irvine  v.  Wood,  120,  709,  712 

Irwin  V.  Sprig^,  108,  347 

Isaacs  V.  Third  Av.  R.  Co. 

513 
Isabel  V.  Hannibal,  &c.  R.  Co.  71,  72, 

99.  483 
Isbell  V.  New  Haven,  &c.  R.  Co.  94* 

99.428 
Israel  v.  Clark,  497 

Ivay  V.  Hedges,  707 

Ivensv.  Cincinnati,  &c.  R.  Co.  480 

Iveson  V.  Moore,  332,  371 

Ivory  V.  Bank  of  Missouri,  580 

Jacaud  v.  French,  570 

Jacker  v.  Chicago,  &c.  R.  Co.  55 

{ackman  v.  Mills,  734 
ackson  v.  Bartlett,  573 


I49»  154. 


Refertnctii       TABLE    OF    CASES.       \t^rt  to  ttctiofu. 


Ixxi 


Jackson  v.  Bellevieu,  355,  378 

V.  Chicago,  &c.  R.  Co.  27,  427, 

672 
V.  Greene  County,  256 
V.  Hartwell,  256 
V.  Hyde,  56 

Y.  Indianapolis,  &c.  R.  Co.  107 
V.  Nashville,  &c.  Ry.  Co.  417 
y.  Rutland,  &c.  R.  Co.  421, 428, 

449.  45 » 
V.  Schmidt,  361,  748 

V.  Second  Av.  R.  Co.  iqo,  151 

V.  Smithson,  628,  629,  034 

V.  Union  Bank,  582,  585,  598 

Jacksonville  v.  Drew,  298 

V.  Lambert,  274,  287,  749 

Jacksonville,  &c.  R.  Co.  v.  Cox,  412 

Jacobs  V.  Bangor,  375,  376 
V.  Humphrey,  622 
V.  McDonald,  619 

iacobsohn  v.  Belmont,  580 
acques  v.  Bridgeport  R.  Co.  745 
Jaffe  v.  Harteau,  683,  708 
Jaffrey  v.  Toronto,  &c.  R.  Co.  681 
jager  v.  Adams,  49 
James  v.  Emmet  Mining  Co.  241 
V.  Harrodsburg,  263 
v.  Portage,  353 

V.  San  Francisco,  288,  298,  349, 
376 
Jameson  v.  Mason,  618 
Jansen  v.  Atchison,  343 
Janvier  v.  Vandever,  622 
Jefferis  V.  Philadelphia,  &c.  R.  Co.  681 
Jeffersonville  v.  Louisville,  &c.  Ferry 

Co.  285 
Jeffersonville,  &c.  R.  Co.  v.  Adams, 

99»43S 
V.  Avery,  436 

V.  Bowen,  74,  82 

V.  Brevoort,  435,  436 

V.  Dunlap,  421,  452 

V.  Goldsmith,  97 

V.  Hendricks,  89,  494,  495,  508, 
520 

V.  Huber,  434 

V.  Lyon,  436,  451 

V.  Martin,  421 

V.  Nichols,  4V,  437,45' 

V.  Parkhurst,  435 

V.  Ross,  62 

V.  Sullivan,  425,  438 

V.  Swift,  89,  520 

v.  Underbill,  435,  451 

V.  Vancant,  435 
Jcffeiy  V.  BasUrd,  624 
Jcflfrcyv.  Bigelow,  630,  633 

V.  Keokuk,  &c.  R.  Co.  87,  96 


Jenkins  V.  McGill,  623 

V.  Waldron,  311 
Jenks  V.  Wilbraham,  378,  741 
Jenner  v.  Joliffe,  313,616,  621 
Jennings  v.  McConnel,  566 

V.  Penn.  R.  Co.  676 

V.  Rundall,  121 

V.  Wayne,  85 
Jennison  v.  Kirk,  283 
Jessen  v.  Sweigert,  120 
Jesserv.  Gifford,  119 

{eter  v.  Haviland,  573 
etter  v.  Harlem  R.  Co.  13, 92,  467, 646 
Jewell  V.  Chicago,  &c.  R.  Co.  61,  520 

V.  Grand  Trunk  R.  Co.  157 

V.  Parr,  56 
Jewett  V.  Klein,  90 

V.  New  Haven,  265 
Job  V.  Harlem,  628 
Joch  V.  Dankwardt,  53,  192 
Joel  V.  Morison,  147 
John  V.  Bacon,  506 
Johnson,  Ex  parte ^  189 

V.  Agricultural  Ins.  Co.  58 

V.  Alston,  569 

V.  Armour,  194 

V.  Atlantic,  &c.  R.  Co.  406,  412 

V.  Barber,  150,  244,  671 

V.  Belden,  92,  252,  325,  405 

y.  Boston,  225 

y.  Boston,  &c.  R.  Co.  64, 476 

V.  Boston  Towboat  Co.  204,  240 

V.  Bruner,  52,  54,  187 

V.  Canal,  &c.  R.  Co.  99, 480 

y.  Chicago,  &c.  R.  Co.  31,  73, 
114,  425,455,476,667,676 

y.  Dist.  of  Columbia,  271 

y.  Friel,  j6o 

y.  Haverhill,  350 

V.  Holyoke,  752 

V.  Hudson  River  R.  Co.  47,  61, 
86,  94,  99,    107,  109,  m, 

457.  461,  462 
v.  Husband,  54 
y.  Irasburgh,  104 
V.  Jordan,  735 
v.  Lewis,  729,  730 
V.  Louisville  R.  Co.  462 
y.  Lowell,  363 
v.  Missouri  Pac.  R.  Co.  54 
V.  N.  Y.  Central  R.  Co.  40 
y.  New  Orleans,  260 
V.  Patterson,  97,  720 
y.  People,  104 

V.  Richmond,  &c.  R.  Co.  197 
V.  Salem  Tump.  Corp,  387,  389, 

408 
V.  Sutton,  302 


Ixxii 


Re/4rtMcgi\        TABLE    OF    CASES.        IsreUMciUms. 


Johnson  v.  Tillson,  102 

V.  Tompkins,  308 

V.  WcUs,  758 

V.  Westchester,  &c.  R.  Co.  89 

V.  Western,  &c.  R.  Co.  209 

V.  Whitcfield,  351 

V.  Wing,  655,  &4 

V.  Winona,  &c.  R.  Co.  51,  495 
Johnston  v.  Gwathney,  623 

V.  Hastie,  164 

V.  Northern  R.  Co.  90 
Johnstown  Cheese  Mfg.  Co.  v.  Veghte, 

729 
Joliet  V.  Conway,  376 

V.  Harwood,  175 

V.  Verley,  269,  270,  356 
V.  Walker,  290,  369 

&c.  R.  Co.  V.  Jones,  441,  453 
Jones,  In  re^  561 

▼.  Adams,  729 

V.  Andover,  104, 113,  333,  334 

V.  Bird,  360 

V.  Blair,  625 
,  y.  Boston,  354 

V.  Boyce,  519 

V.  Chantry,  175,  361 

V.  Chicago.  &c  R.  Co.  425 

y.  Columbia,  &c.  R.  Co.  419, 432 

V.  Crow,  734 

V.  Fay,  61 1 

V.  Festiniog  R.  Co.  668, 672 

y.  Florence  Mining  Co.  203 

y.  GlasSp  151 

y.  Galena,  &c.  R.  Co.  422 

y.  Housatonic  R.  Co.  365 

y.  Lake  Shore,  &c.  R.  Co.  186, 
219 

y.  Lancaster,  340 

y.  Lewis,  5S9»753 

y.  Liyerpool,  171 

y.  Louisville,  &c.  R.  Co.  62 

y.  Granite  Mills,  195 

y.  McGuirk,  621 

y.  N.  Y.  Central  R.  Co.  57,  58, 

III,  ri4,  184 
y.  New  Haven,  1 18, 256, 259, 354 
y.  North  Carolina  R.  Co.   93, 

428,  432 
y.  Norwich,  &c.  Trans.  Co.  526 
y.  Owen,  626 
y.  Perry,  632 
y.  Richmond,  260 
V.  Roach,  209 
y.  Robertson,  735 
y.  St.  Louis,  &c.  R.  Co.  735 
y.  Sheboygan,  &c.  R.  Co.  453 
y.  Sherwood,  628 
y.  Seligman,  446 


J  ones  V.  Smith,  20 

V.  Utica,  &c.  R.  Co.  ^^^  I U 

V.  Wabash,  &c.  R.  Co.  735 

y.  Waltham,  357 

y.  Werden,  307  , 

V.  Western  U.  Tel.  Co.  55^  55^ 
Jonesboro',  Ac.  Tump.  Co.  v.  Bald- 
win, 107,  113 
Jordan  y.  Crump,  97 

V.  Gallup,  622 

v.  Lassiter,  670 

y.  Wells,  192 

y.  Wyatt,  669 
Jordin  y.  Crump,  720 
Joslin  y.  Grand  Rapids  Ice  Co.  14^ 
171,  760 

v.  Le  Baron,  654 
Joyce  v.  Capel,  1 58 

y.  Worcester,  185 
Joyner  v.  Gt.  Barrington,  351 

v.  South  Carolina  R.  Co.  43^ 
Joy  y.  Winnisimmet  Co,  494 
Jucker  v.  Chicago,  &c.  R.  Co.  74* 
Judah  V.  McNamee,  603 
Judge  y.  Cox,  632 

y.  Meriden,  270,  287 
Judson  V.  New  Haven,  &c.  R.  Co.  4' 5 
Justice  V.  Logansport,  233 
Jutte  V.  Hughes,  728 

Kaes  y.  Missouri  Pac.  R.  Co.  421, 449 

Kahl  V.  Lane,  117 

Kahn  v.  Love,  708 

Kain  v.  Smith,  114,  122,  186,  202,  209, 

214,  215 
Kaiser  v.  Hirth,  708,  713 
Kalbfleisch  v.  Long  Island  R.  Co.  S$, 

680,682 
Kane  v.  Johnston,  745 

V.  People,  387 
Kanowski  v.  Grand  Trunk  R.  Co.  92 
Kansas  City,  &c.  R.  Co.  v.  Flynn,  91 

y.  Owen,  1 14 

V.  Summers,  432 
Kansas,  &c.  R.  Co.  v.  Fitzsimmons,  73t 
102,  410 

y.  Henigh,  102 

y.  Peavey,  102,  178,  209 

y.  Phillibert,  108 

v.  Salmon,  65 

v.  Wiggins,  453 

v.  Wood,  453 
Kansas  Pac.  R.  Co.  v.  Brady,  681 

y.  Butts,  676,  678 

v.  Cranmer,  99,  483 

y.  Landis,  451,  453 

y.  Little,  230, 

y.  Lundin,  ^ 


R»/tren€n\       TABLE    OF    CASES.       [mrtieMtctiant. 


Ixxiii 


Kansas  Pac  R.  Co.  v.  Miller,  iii,  499 

V.  Mower,  421 

V.  Pointer,  102,  108,471 

V.  Taylor,  421 

V.  Twombly,  114 
Kari  V.  Maillard,  719 
Karle  v.  Kansas  City,  &c.  R.  Co.  467 
Karr  v.  Parks,  72,  83,  89,  115 
Karsen  t.  Milwaukee,  &c.  R.  Co.  676 
Kavanagh  v.  Brooklyn,  283,  300 

▼.  Janesville.  115,  376,  763 
Kay  ▼.  Pennsylyania  R.  Co.  10,  47,  71, 

72,  73,  458,  766 
Kean  v.  Baltimore,  &c.  R.  Co.  93,  472 
Kearney  v.  Boston  &  Wore.  R.  Co.  139, 
767 

▼.  Brighton,  &c.  R.  Co.  59,  60, 
411 
Keams  v.  Chicago  R.  Co.  216 

y,  Sowden,  654 
Keating  v.  Cincinnati,  271,  283 

V.  N.  Y.  Central  R.  Co,  91,  519, 
521 
Keech  v.  Baltimore,  &c.  Co.  418,  454 
Keefe  v.  Boston,  &c.  R.  Co.  506,  507. 
Keegan  r.  Western  R.  Co.  180, 194,197 
Keeley  v.  Erie  R.  Co.  494 
Keenan  v.  Southworth,  321 
Keese  v.  N.  Y.  &  New  Haven  R.  Co.oo 
Keffe  V.  Milwaukee,  &c.  R.  Co.  73, 683, 

705 
Koghtlineer  ▼.  £gan,.639 
Keim  v.  Union  R.  &c.  Co.  467 
Keith  v.  Easton,  350,  355 

V.  Howard,  311 

V.  Keir,  155 

V.  Pinkham,  523 
Keliher  v.  Connecticut,  &c.  R.  Co.  434 
KcU  V.  Nainby,  577 
Kdler  v.  Coxpus  Christi,  264 

V.  N.  V.  Central  R.  Co.  53,  56, 

137 
T.  Railroad  Co.  1 10 
Kdlcy  V.  Central  R.  Co.  j&S 

V.  Chicago,  &c.  R  Co.  114 
y.  Columbus,  347,  356,  715         | 
V.  Fond  du  lac,  loi,  347,  376 
V.  Hannibal,  &c.  R.  Co.  13,  475 
y.  Milwaukee,  262 
V.  Silver  Springs,  &c.  Co.  185, 
218 
Kellogg  V.  Chicago,  &c.  R.  Co.  55,  92, 
666,  678,  681 
y.  N.  Y.  Central  R,  Co.  1 14, 476, 

477 
V.  GUbejrt,  573 
y.  Northampton,  334 
Kelly  V.  Bemis,  306 


Kelly  V.  Erie  Tel.  Co.  204 

y.  Hannibal,  &c.  R.  Co.  57,  58, 

114,520 
V.  Hendrie,  480 

V,  Howell,  174 

V.  Johnson,  180 

V.  New  York,  144, 164,  165,  166, 

169,  173,  298 

V.  N.  Y.  &  Sea  Beach  R.  C0.508 

V.  Southern  Minnesota  R.  Co. 

417.  477 
y.  Tilton,  629,  639 

Kelsey  y.  Glover,  349,  350,  352,  375 

V.  Jewett,  25,  57 

v.  King,  333 
Kelty  v.  Second  National  Bank,  580 
Kemmish  v.  Ball,  633 
Kemp  V.  Burt,  558,  507 

y.  Neville,  303 
Kemper  v.  Louisville,  742 
Kenadv  v.  Lawrence,  373 
Kendall  v.  Boston,  58, 705 

v.  Brown,  614 

7.  Council  Bluffs,  257 

y.  Stokes,  313 
Kendrick  v.  Towle,  672 
Kennard  v.  Burton,  71,  87,  107,  650, 

652,  654 
Kennayde  v.  Pacific  R.  Co.  476 
Kennedy  v.  Cumberland,  334 

v.  Broun,  557 

V.  Manhattan  R.  Co.  185, 209,241 

y.  New  York,  28^,  290,  725 

V.  Ryall,  141,  246.  313,  515,  691 

y.  Standard  Sugar  Refinery,  767 

V.  Hannibal,  &c.  R.  Co.  675, 676 
Kennett  v.  Durgin,  630 
Kennett's  Petition,  283 
Kenney  v.  Shaw,  240 
Kenny  v.  Cohoes,  364 

y.  Cunard  S.  S.  Co.  227 
Kennon  v.  Gilmer,  514,  632 
Kensington  v.  Wood,  273 
Kent  y.  Lincoln,  373 

y.  Worthing  Local  Board,  368 
Kentucky,  &c.  R.  Co.  v.  Talbot,  432 

Central  R.  Co.  v.  Thomas,  61,  - 
102,  108,  523 
Kenworthy  v.  Ironton,  loi,  376,  393 
Keokuk  v.  Keokuk,  301,  343 

Packet  Co.  v.  Henry,  521 
Kepperly  v.  Ramsden,  107,  168 
Kerbvv.  Boylston  Market  Assoc'n,343 
Kembacker  v.  Cleveland,  &c.R.  C0.656 
Kerr  v.  Forgue,  73,  76 

y.  O'Connor,  628,  638 

y.  Penn.  R.  Co.  30 
Kerrigan  v.  Hart,  55 


Ixxiv 


Rtfertncet]        TABLE    OF    CASES.        \ar€ U  MctiMS, 


Kersey  v.  Kansas  City,  &c.  R.  Co.  192, 

241 
Kershaw  v.  Gates,  637 
Kerwacker  v.  Cleveland,  &c.  R.   Co. 

61,  63,  99,  100,  102.  419 
Kesee  v.  Chicago,  &c.  R.  Co.  681 
Kesler  v.  Smith,  766 
Kessel  v.  Butler,  332,  760 
Ketchum  y.  BufTalo,  332 
Keuren  v.  Johnson,  256 
Keutgen  v.  Parks,  75 
Kewanee  v.  Depew,  89,  102 
Keyes  v.  Marcellus,  352.  356 

V.  Minneapolis,  &c.  R.  Co.  761 
V.  Penn.  Co.  207 
Keyser  ▼.  Chicago,  &c.  R.  Co.  447, 458, 

483 
T.  Kansas  City,  &c.  R.  Co.  434, 

436 

Keystone  Bridge  Co.  v.  Newbury,  227 

Khron  v.  Brock,  714 

Kibele  v.  Philadelphia,  287,  369,  694 

Kidder  ▼.  Barker,  623 

T.  Dunstable,  346,  653 
Kldwell  ▼.  Houston,  &c.  R.  Co.  204, 

206 
Kidzie  ▼.  Sackrider,  308 
Kightlineer  y.  Egan,  631 
Kiley  ▼.  Kansas  City,  270,  354,  369 

V.  Western  U.  Tel.  Co.  755 
Killea  v.  Faxon,  240 
Killion  V.  Power,  723 
Kilpatrick  v.  N.  Y.  Central,  &c.  R.Co. 

53 
Kimball  t.  Bath,  349,  356,  357 

v.  Boston,  260,  265 

V.  Connolly,  592 

▼.  Cushman,  161 

▼.  Davis,  619 

V.  Perry,  618 

V.  Rutland,  &c.  R.  Co.  550 
Kimbro  v.  Edmondson,  622 
Kimbrough  ▼.  State,  382 
Kincaid  v.  Hardin  county,  256,  257 
King  V.  Bimie,  306 

V.  Boston,  &c.  R.  Co.  240 

V.  Ford,  688 

V.  Livermore,  169,  170 

V.  N.  Y.  Central  R.  Co.  144,173 

V.  Ohio,  &c.  R.  Co.  189,  197, 
204,  410,  512 

▼.  Orser,  618 

V.  St.  Landry,  256 

v.  Spurr,  147 

v.  Tnompson,  no,  375 

v!  Tiffany,  733 
Kingsbury  v.  Dedham,  350,  355 
Kingston  v.  Gibbons,  loi,  376 


Kinnard  ▼.  Willmore,  619 
Kinney  v.  Central  R.  Co.  178,  505 

V.  Crocker,  466 

v.  Troy,  290 
Kinnion  y.  Davies,  629 
Kinnison  v.  Carpenter,  303,  315 
Kinsey  v.  Jones,  340 
Kinsley  y.  Lake  Shore  R.  Co.  527 
Kipperly  y.  Ramsden,  107,  168 
Kirby  v.  Boyleston,  &c.  Assn.  13,  301, 

332.  710 
v.  Pennsylvania  R.  Co.  129,  244 

Kirk  y.  Glover,  573 

Kirkpatrick  v.  N.  Y.  Central,  &c.  R. 
Co.  204 

Kirksey  y.  Pryor,  619 

Kissenger  y.  N.  Y.  Harlem  R.  Co.  466 

Kistner  y.  City  of  Indianapolis,  26, 270 

Kittredge  v.  Bellows,  619 
y.  Elliott,  628,  632 
y.  Milwaukee,  258,  288 

Klandery.  McGrath,  122 

Klanowski  y.  Grand  Trunk  R.   Co. 

472 
Klatt  y.  Milwaukee,  356,  366,  369 
Klein  v.  Jewett,  506,  525,  758 

y.  Thompson,  759 
Kline  y.  Central  Pac.  R.  Co.  94,  9^» 

151,  493»  520 
Klipper  v.  Coffey,  93 

Klutts  v.  St.  Louis,  &c.  R.  Co.  31 

Knapp  y.  Sioux  City  R.  Co.  89,  I97»4"» 

Knaresborough  v.  Belcher,  &c.  Mining 

Co.  108, 113 
Knauss  v.  Brua,  709 
Knight  v.  Abert,  418,  655,  705.  71S 

y.  Brown,  735 

v.  Fox,  169,  173 

v.  N.  Y.  Lake  Eric,  &c.  R.  Co. 
448 

v.  Pontchartrain  R.  Co.  65 

y.  Portland,  &c.  R.  Co.45i4iO' 

495. 499,  506 
y.  Toledo,  ic.  R.  Co.  451 

Knights  y.  Quarles,  574 

Knour  v.  Wagoner,  040 

Knowlton  v.  Bartlett,  618 

y.  Milwaukee  R.  Co.  104 

Knox  county  v.  Montgomery,  257,  394 

Knupfle  v.  Knickerbocker  Ice  Co.  13, 

343 
Koesterv.  Ottumwa,  289 

Kohn  y.  Lovett,  97,  715 

Kokomo  y.  Mahan,  283,  332 

Kolb  v.  O'Brien,  314 

Kolste  v.  Minneapolis,  &c.  R.  Co.  73 

Koney  v.  Ward,  639 


Rejt^tncet\        TABLE    OF    CASES.        \»r*  to  teetiant. 


Ixxv 


Koons  V.  St  Louis,  &c.  R.  Co.  71,  73, 
410 

▼.  Western  U.  Tel.  Co.  541 
Kountz  V.  Brown,  74  8 
Kramer  v.  Market  St  R.  Co.  133 
Kranz  v.  Baltimore,  287 

▼.  Thieben,  49 
Kretg  T.  Wells,  83 
Kresanowski  v.  Northern  Pacific  R.  Co. 

Krippner  v.  Biebl,  666,  669 

Krom  V.  Schoonmaker,  121 

Kroy  V.  Chicago,  &c.  R.  Co.  186,  209 

Krueger  v.  Bronson,  86 

Kuhn  V.  Chicago,  &c.  R.  Co,  99,  451 

V.  Jewett,  30,  666 
Kuhns  V.  Wisconsin,  &c.  R.  Co.  209 
Kumler  v.  Junction  R.  Co.  224,  241 
Kunz  V.  Stewart,  222 

V.  Troy,  73,  281,  296,  369 

Labussiere  v.  New  Haven  R.  Co.  421, 

444 
Lackawanna,  &c.  R.  Co.  v.  Chenewith, 

447,  500 
V.  Doak,  58,  III,  672,  675 
Lackin  v.  Delaware,  &c.  Canal  Co.  434 
Lackland  v.  North  Missouri  R.  Co.  360, 

409 
Lacon  v.  Page,  353 
Lacour  v.  New  York,  273,  274,  287, 

744 
Ladd  V.  New  Bedford,  &c.  R.  Co.  184, 

,      189,497 

Lafayette  v.  Timberlake,  262 

Lafayette,  &c  R.  Co.  v.  Adams,  102, 

460,463 

▼.  Huffman,  74 

V.  Shriener,  418,  428,  434,  435 
Lafety  V.  Hannibal,  &c.  R.  Co.  448 
La  Grange  v.  Southwestern  Tel.  Co. 


.  355.  556 
uch( 


Laicher  V.  New  Orleans,  &c.  R.  Co.  88, 

480 
Laidler  v.  Elliott,  572 
Laingv.  Colder,  516,  519,  739 
Lake  v.  Milliken,  28,  31,  55,  65,  378 
Lake  Erie.  &c.  R.  Co.  v.  Kneadle,  434 

▼.  Steinbruener,  66 

▼.  Zollinger,  468 
Lake  Shore,  &c.  R.  Co.  v.  Berlink,  102 

V.  Blanchard,  480 

V.  Qemens,  479 

V.  Hart,  90 

V.  Knittal,  185,  202 

V.  Laval  ley,  226 

T.  McCormick,  184,  195 

V.  Miller,  66,  69,  88,  107 


Lake  Shore,  &c.  Co.  v.  Rosenzweig, 
151,742,  749 

V  Spangler,  178 

V.  Sunderland,  472 
Lake  Superior  Iron  Co.  v.  Erickson, 

144,  174,  207 
Lalor  V.  Chicago,  &c.  R.  Co.  236 
Lamar  County  v.  Clements,  334 
Lamb  v.  Lyon,  494,  497 

V.  Old  Colony  R.  Co.  360,  426 

V.  Polk,  148 
Lambert  v.  Sandford,  573 
Lambeth  v.   North  Carolina  R.    Co. 

519,  520,  523 
Lambkin  v.  Southeastern  R.  Co.  33 
Lammert  v.  Chicago,  &c.  R.  Co.  473 
Lampert  y.  Laclede  Gas  Co.  118,  694 
Lancaster  v.  Conn.  Mutual  Life  Ins. 
Co.  701 

Canal  Co.  v.  Parnaby,  289,  399 
Landolt  v.  Norwich,  339,  303 
Landon  v.  Humphrey,  506,  607 
Landsberger  v.  Magnetic  Tel.  Co.  75s 
Lane  v.  Atlantic  Works,  13,  31,  35,  65, 

99,  107 

V.  Bryant,  1 10 

V.  Cotton,  142,  282,  319,  321 

V.  Crombie,  107,  375 

V.  Crosby,  306 

V.  Hitchcock,  119 

V.  Kansas  City,  &c.  R.  Co.  433 

Y,  Wheeler,  346 

V.  Woodbuiy,  256,  267,  323 
Lang  y.  Holiday  Creek  R.  Co.  417 
Langan  v.  Atchison,  loi 

V.  St.  Louis,  &c.  R.  Co.  90,  92 
Langdon  v.  Potter,  573 
Lange  v.  Benedict,  304 
Langford  v.  United  States,  249 
Langhoff  v.  Milwaukee.  &c.  R.  Co.  13, 

467 
Langlois  y.  Buffalo,  &c.  R.  Co.  447 
Langridge  v.  Levy,  38 
Laning  v.  N.  Y.   Central  R.  Co.  91, 
188,  191,  194,  204,  208,  209,  215, 
232,  233 
Lannen  v.  Albany  Gas  Co.  31,  81,  698 
Lanoreux  v.  Luzerne  County,  257 
Lanphier  y.  Phipos,  558,  606 
Lansing  v.  Smith,   8,  332,   360,   365, 

371,395*737 
V.  Stone,  665 

V.  Toolan,  271,  273 

Lantz  V.  St.  Louis,  &c.  R.  Co.  436 

Lapham  v.  Curtis,  16,  17,  728 

Lapointe  v.  Middlesex  R.  Co.  516,  523 

Larkin  v.  Saginaw  County,  256 

V.  Taylor,  656 


Ixxvi 


R^/9rtnc*9\        TABLE    OF    CASES.        \ar«  t^  tectUns. 


Larmore  v.  Crown  Point  Iron  Co.  97, 

705 
Lame  v.  Farren  Hotel  Co.  709 
Larock  v.  Ogdensbui^h,  &c.  R.  Co. 

144,225 
Larrabee  y.  Peabody,  347 

V.  Sewall,  86,  379 
Lary  v.  Cleveland,  &c.  R.  Co.  97,  705 
Lasala  v.  Holbrook,  700 
La  Salle  v.  Thomdike,  762 
Lassiter  ▼.  Western  U.  Tel.  Co.  556 
Lasure  v.  Graniteville  Mfg.  Co.  220 
Latch  V.  Rumner  R.  Co.  517 
Latham  y.  Roach,  704 
Lattin  v.  Smith,  306 
Laude  v.  Chicago,  &c.  R.  Co.  425,  449 
Laugher  V.  Pointer,  147, 168,  171,  173, 

699 
Laughlin  v.  Eaton,  1 1 5 
Laumierv.  Francis,  735 
Laverenz  v.  Chicago,  &c.  R.  Co.  93,477 
Laverone  v.  Mangianti,  628 
Lavery  v.  Manchester,  347 
Law  V.  Ewell,  557 

Laws  V.  North  Carolina,  &c.  R.  Co.  419 
Lawler  v.  Androscoggin  R.  Co.  227 

V.  Baring  Boom.  Co.  16 
Lawless  v.  Connecticut  River  R.  Co. 

96,  204,  214 
Lawrence  v.  Combs,  659 

V.  Fox,  118,  543 

V.  Gt.  Northern  R.  Co.  342,  395 

V.  Green,  516 

V.  Harrison,  572,  576 

V.  Housatonic  R.  Co.  61,  75,  741 

V.  Jenkins,  39 

V.  McCalmont,  587 

V.  McGregor,  40 

V.  Milwaukee,  &c.  R.  Co.  436 

V.  Mount  Vernon,  334,  350 

V.  Potts,  568 

V.  Stonington  Bank,  582 

V.  Sherman*  318 
Lawrenceburg,  &c.   R.  Co.  v.  Mont- 
gomery, 01,  523 
Lawson  v.  Chicago,  &c.  R.  Co.  492, 

523 
V.  State,  619 

Lawton  v.  Erwin,  619 

V.  Giles,  676 

Lawyer  v.  Smith,  672 

Lax  V.  Darlington,  89 

v.  Forty-second  St,  R.  Co.  508 

Lay  V.  Midland  R.  Co.  73,  416 

Lazarus  v.  Toronto,  721 

Leame  v.  Bray,  18,  644 

Learned  v.  Tangeman,  729 

Learoyd  v.  Godfrey,  704,  705 


Leary  v.  Boston,  &c.  R.  Co.  185,  210, 
240 
v.  Woodruff.  285,  725 
Leather  Manufacturers'  Bank  v.  Mor- 
gan, 588 
Leavenworth,  &c.  R.  Co.  v.  Rice,  87, 

468,476 
Lebanon  v.  Olcott,  283 
Le  Baron  v.  Joslin,  107,  654 
Le  Clair  v.  St.  Paul,  &c.  R.  Co.  91,209 
Leduke  v.  St.  Louis,  &c.  R.  Co.475> 

476 
Ledyard  v.  Jones,  619,  623 

v.  Ten  Eyck,  333 
Lee  v.  Ayrtoun,  572 

y.  Barkhampsted,  290,  350,  358 

y.  Burk,  633 

y.  Detroit  Bridge,  &c.  Iron  Works, 

180 
y.  Dixon,  567 
v.  Hardeway,  619 
y.  Manhattan  R.  Co.  508 
v.  Minneapolis,  &c.  R.  Co.  424  452 
y.  Riley,  365 
y.  Sandy  Hill,  209,  627 
y.  Troy  Citizens  Gas  Co.  107, 109, 

III,  112.  H3 
y.  Union  R.  Co.  37,  355 
y.  Woolsey,  213 
Leeds  y.  Amherst,  740 
y.  Richmond,  298 
Le  Forest  y.  Tolman,  132,  628 
Lehigh  Bridge  Co.  y.  Lehigh  Coal,  &c. 
Co.  16,  283 
Iron  Co.  y.  Rupp,  133 
&c.  R.  Co.  V.  (Jreiner,  94 
Valley  Coal  Co.  y .  Jones,  1 10,227 
Lehigh  Valley  R.  Co.  v.  Hall,  108.476 

V.  McKeen,  55,  666 
Lehman  y.  Brooklyn,  58,  83,  766 
Lehn  v.  San  Francisco,  274 
Leigh  y.  Westervelt,  365 
Leighton  y.  Sargent,  605,  614,  761 
Leishman  v.  Brighton,  &c.  R.  Co.  54 
Lemon  v.  New  York,  299 
v.  Chanslor,  516 
v.  Hayden,  334 
Lemmon  v.  Chicago,  &c.  R.  Co.  4^5 
Lemont  v.  Washington,  &c.  R.  Co.  493 
Leonard  v.  Collins,  187,  189 

v.  Columbia  Nav.  Co.  132 

y.  Fitchburg  R.  Co.  752 

v.  N.  Y.  Albany,  &c.  Telegraph 

Co.  S29,  532,  534,  S37, 543) 

544,  754,  755 
v.  N.  Y.  Central  R.  Co.  87,  9° 
V.  Storer,  708,  710 
Leoni  y.  Taylor,  256 


Xi/trgmcu]    Table  of  cases.     largUMcUcnt.      Ixxvii 


Leopard  v.  Chesapeake,  &c.  Canal  Co. 

401 
Le  Roy  v.  Blauyelt,  622 
Lesan  v.  Maine  Central  R.  Co.  90,  476 
Lesher  y.  Wabash  Nav.  Co.  14 
Leslie  v.  Lewiston,  74,  82 
V.  Pound,  120 
V.  Wilson,  23 
Lessard  v.  Stram,  729, 735 
Lesser  v.  Wunder,  602 
Lester  v.  Pittsford,  25,  53,  57,  108,  382 
Leviness  ▼.  Post,  146 
Levy  y.  Carondelet  Canal  Co.  96 
V.  New  York,  262 
V.  Salt  Lake  City,  286 
Lewenthal  y.  New  York,  474 
Lewis  y.  Baltimore,  &c.  R.  Co,  479 
y.  Eastern  R.  Co.  426,  458 
y.  Flint,  &c.  R.  Co.  28,  509 
y.  Gamage,  573 
V.  Keeling,  ^33 
V.  Litchfield,  394 
V.  London,  &c.  R.  Co.  509,  520 
y.  N.  Y.  Sleeping  Car  Cb.  527 
V.  New  Orleans,  260 
V.  Palmer,  306 

y.  St.  Louis,, &c.  R.  Co.  205 
V.  Samuelf  559 
y.  State,  249,  250,  251 
y.  Stein,  734 
Libbey  y.  Greenbush,  382 
Libby  y.  Chicago,  &c.  R.  Co.  676 
Liddle  y.  Keokuk,  &c  R.  Co.  445 
Liddy  y.  St.  Louis  R.  Co.  13,  467 
Lilienthal  y.  Campbell,  313 
Lilly  V.  Boyd,  753 

Umekiller  y.  Hannibal,  &c.  R.  Co.  132 
Umpus  y.  London  Omnibus  Co.  145, 

146, 149,  150 
Linch  y.  Sagamore  Mfg.  Co.  186 
Lincoln  y.  Bane,  53 

y.  Buckmaster,  20 
y.  Hapgood,  3P3, 307,  31  ^ 
V.  Saratoga,  &c,  R.  Co.  760 
y.  Walker,  108 
y.  Woodward,  369 
Lincoln  Coal,  &c.  Co.  v.  McNally,  16, 

239 
Lindemann  y.  N.  Y.  Central,  &c.  R. 

Co.  91,  114 
Linden  y.  Alameda  Co.    Supervisors, 

371 
Lindholm  v.  St.  Paul,  270 
Lindsborg  Bank  y.  Ober,  582,  584,  585 
Lindsley  y.  Chicago,  &c.  R.  Co.  523 

y.  Danyille,  763 
Linsleyv.  Bushnell,  332,  365,  758 
Line  v.  Taylor,  628,  632 


Linfield  v.  Old  Colony  R.  Co.  417, 463^ 

467,468 
Linford  y.  Fitzroy,  307,  308 
Lining  v.  Bentham,  30^ 
Linnehan  v.  Rollins,  165 

V.  Sampson,  85,  030,  639 
Lion,  The,  172 

Liscomb  y.  N.  Jersey  R.  Co.  500,  506 
Litchfield  Coal  Co.  v.  Taylor,  102 
Little  y.  Barreme,  322 

y.  Brockton,  62 

y.  Dusen  berry,  502 

V.  Hackett,  60 

y.  Lathrop,  65^,  659 

V.  Madison,  2^,  358 

v.  Moore,  303 

y.  Summerlee  Iron  &  Coal  Co. 
182 
Littlefield  v.  Brown,  625 

y.  Norwich,  369 
Little  Miami  R.  Co.  v.  Fitzpatrick,  204 

y.  Steyens,  224,  226 

y.  Wetmore,  150 
Little  Rock  y.  Willis,  291 
Little  Rock,  &c.  R.  Co.  y.  Chapman, 

V.  Duffey,  184,  195,  216 

y.  Ewbanks,  178 

V.  Finley,  4^9,  432 

y.  Henderson,  432 

V.  Henson,  463 

y.  Holland,  432,  463 

y.  Jones,  432 

y.  Miles,  492,  523 

y.  Payne,  432 

y.  Perry,  56 

y.  Townsend,  178,  184 

y.  Trotter,  429 

V.  Turner,  432 
Litde  Rock,  &c.  Tel  Co.  v.  Davis,  7S7 
Little  Schuylkm  R.  Co.  y.  Norton,  61 
Littleton  v.  Richardson,  53,  355,  3^4 
Littlewood  y.  New  York,  140 
Livermore  y.  Freeholders,  &c.  256 
Livezey  v.  Philadelphia,  397 
Livingston  y.  Adams,  16,  729,  732 

y.  Cox,  577 

y.  New  York,  333 

y.  Radcliff,  573 

y.  Tanner,  269 
Lloyd  y.  Hannibal,  &c.  R.  Co.  520 

y.  New  York,  254,  287 

y.  Pacific  R.  Co.  434 

y.  Ogleby,  652 
Lobdell  V.  New  Bedford.  368,  594 
Lock  V.  First  Div.  &c.  R.  Co.  61 
Locke  V.  St.  Paul,  &c.  R.  Co.  418,419 
430 


Ixxviii 


n^ftr€nct*\       TABLE    OF    CASES.        {art  to stcHom 


Lockhart  y.  Lichtenthaler,  31,  66 
Lockwood  V.  Chicago,  &c.  R.  Co.  194, 
298,  460 

V.  N.  Y.  Lake  Erie,  &c.  R.  Co. 
769 
Locust,  &c.  Iron  Co.  v.  Gorrcll,  717 
Loeb  V.  Attica,  104 
Loeser  v.  Humphrey,  645,  742 
Loewer  v.  Sedalia,  393 
Lofton  V.  Vogles,  65 
Loftus  V.  Ferry  Co.  290 

V.  Union  Ferry  Co.  6,  496 
Logan  V.  Burton,  333 

▼.  People,  334 

V.  Gedney,  419 
Logansport,  &c.  R.  Co.  v.  Caldwell, 

430 
Logansport  v.  Dick,  175,  298 

Y.  Justice,  368,  369 

V.  Pollard,  332 
Logue  y.  Link,  639 
Loker  y.   Brookline,    105,  340,    352, 

363 
Lombard  v.  Oliyer,  311 

y.  Chicago,  358 
London,  &c.  R.  Co.  y.  Hellawell,  $20 
Long  y.  Morrison,  607 

V.  Orsi,  559,  567 
Longenecker  v.  Pennsylyania  R.  Co. 

108,  463 
Longford  y.  United  States,  251 
Longmeid  y.  Holliday,  116 
Longmore  y.  Gt.  Western  R.  Co.  410 
Loom  is  V.  Pearson,  39 

V.  Terry,  97,  S*,  628,  629,  632, 

639       , 
Loonam  y.  Brock  way,  209,  217 

Looney  y.  McLean,  710 

Loop  V.  Litchfield,  117 

Lopez  y.  Central,  &c.  Mining  Co.  108, 

216 
Lord  V.  Carbon  Iron  Mfg.  Co.  717 
y.  Wormwood,  640,  659,  660 
Lorentz  v,  Robinson,  186,  187 
Lonllard  v.  Munroe  County,  256,  262, 

294 
Lorman  y.  Benson,  333 
Losee  v.   Buchanan,  16,  17,  59,  407, 
668,  728,  732 
y.  Clute,  8,  117 
Loucks  y.   Chicago,  &c.  R.  Co.  460, 

463,  474,  478 
Louisiana  y.  New  Orleans,  261 
Louisville  City  R.  Co.  v.  Weams,  il, 

Louisville  Gas  Co.  y.  Gutenkunz,  94 
Louisville,  &c.  Canal  Co.  v.  Murphy, 
71,  108,  344,  401 


Louisville,  New  Albany,  &c.  R.  Co.  v. 

Whitesell,  451 
Louisville,  &c.  R.  Co.  y.  Ballard,  4^ 

418,  428,  429,  513 

y.  Bowler,  226 

y.  Burke,  139,480 

v.  Cahill,  62 

y.  Case,  66,  758 

v.'  Cauble,  445 

y.  Cavens,  226 

y.  Collins,  99,  226 

y.  Commonwealth,  463 

y.  Dunkin,  98 

y.  Falvcy,  95,  741 

y.  Filbem,  180 

v.  Fleming,  103,  481,  510 

y.  Fox,  93,  518 

y.  Frawley,  104,  203,  760 

y.  Garrett,  748 

y.  Goetz,  61,  108,  114 

y.  Goodbar,  455 

y.  Hagen,  107 

y.  Hays,  735 

V.  Head,  107 

y.  Hodge,  406,  41 5 

V.  Hurst,  434 

y.  Tones,  J 16,  742 

V.  katzenburgher,  527 

y.  Kelly,  524 

V.  Krinning,  28,  666,  681 

V.  Lockridge,  107 

y.  McCoy,  47,  495 

V.  Mask,  508 

V.  Melton,  458,  469 

y.  Milton,  418,  442 

y.  Orr,  189,  222 

y.  Pedigo,  516 

V.  Pixley,  336 

V.  Reidmond,  431 

V.  Richardson,  1 10 

y.  Robinson,  180,  236,  241 

y.  Schmidt,  426 

V.  Shanklin,  336 

y.  Shanks,  93 

y.  Sickings,  519 

v.  Simmon,  421,  456 

V.  Spain,  436 

y.  State,  342 

y.  Stone,  461 

y.  Sullivan,  493 

y.  Thomas,  421,  436 

y.  White,  336 

y.  Wolfe,  94,  410 

v.  Whitesell,  62,  435 

y.  Zink,  434 
Louisville,  &c.  Tump.  Co.  y.  Nashville, 

&c.  Tump.  Co.  385 
Love  v.  Hall,  568 


Rt/ertn<t*\        TABLE    OF    CASES.        {art  t0  ttciiom.  Ixxix 


LoYCgrove  ▼.  Brighton,  &c.  R.  Co.  57,  j 

239 
LoTejoy  y.  Boston,  &c.  R.  Co.  201, 
240 
V.  Dolan,  652 
LoYell  V.  HowelL  177, 185,  216 
Lovenguth  y.  Bloomington,  86,  375, 

376 
LoTett  V.  Salem,  &c.  R.  Co.  74,  83,  99, 

473.  493-  524 
Low  V.  Grand  Trunk  R.  Co.  285,  704 

Lowell  ▼.  Boston,  &c.  R.  Co.  146,  173, 

301,  35^*  35«.  384,  414,  699 
y.  Moscow,  335 
V.   Proprietors    of    Locks   and 

Canals,  401 
V.  Short,  301,  384 
y.  Spaulding,  301,  347,  353 
Lowery  y.  Manhattan  R.  Co.  26,  29, 37, 

59,  355.  426,  666.  676 
V.  Western  U.  Tel.  Co.  739 
Lowney  v.  New  Brunswick  R.  Co. 

677  I 

Lowrey  y.  Brooklyn  City  and  Newtown  I 

R.  Co.  408  I 

Lowry  y.  Commissioners  of  Sinking 

Fund,  249 

V.  Guilford,  571 
Lowther  y.  Radnor,  305 
Luby  y.  Hudson  River  R.  Co.  518 
Lucas  V.  Coulter.  708 

v.  Milwaukee,  &c.  R.  Co.  61 

y.  New  Bedford  R.  Co.  107,  508, 
520 

V.  N.  Y.  Central  R.  Co.  124,  135 
Lucey  y.  Ingram,  172 
Lucier  y.  Pierce,  619      ^ 
Luckie  y.  Chicago,  &c.  R.  Co.  435 
Ludlow  y.  Yonkers,  745 
Luebke  v.  Chicago,  &c.  R.  Co.  202, 

227 
Luke  y.  Brooklyn,  261 
Lukin  V.  Godsall,  750 
Lumley  v.  Caswell,  217 
Lund  V.  Tyngsborough,  no,  346,  350, 

355.466,473 
Luther  v.  Winnesimmet  Co.  729,  735 

V.  Worcester,  363 
Lottrdl  V.  Hagen,  146,  155 
Lux  V.  Haggin,  729 
Lycndccker  y.  Martin,  619 
Lygo  V.  Newbold,  97,  705 
Lyman  v.  Amherst,  10 1,  376 

y.  Edgerton,  593 

V.  Gipson,  659 

V.  Hampshire  County,  loi,  122, 
370 

y.  Windsor,  593 


Lyme  Regis  v.  Henley,  118 
Lynam  y.  Union  R.  Co.  462 
Lynch  v.  Commonwealth,    557,    559, 
620 

y.  Cowcll,  569,  573 

V.  Davis,  124,  609 

V.  McNally,  628,  631,  639 

y.  Metropolitan  £1.  R.  Co.  145 

y.  New  York,  274,  275 

V.  Nurdin,  31.  34,  35,  73»  219 

y.  Smith,  73,  74.  80 

y.  Stone,  402 

V.  Willard,  557    * 

y.  Wilson,  574 
Lynds  y.  Clark,  702 
Lindsay  y.  Connecticut,  &c.  R.  Co.  57 
Lynn  v.  Adams,  340 
Lyon  y.  Cambridge,  356 
Lyons  y.  Brookline,  370 

V.  Cleveland,  &c.  R.   Co.  135, 

137 
y.  Desotelle,  104 
y.  Eric  R.  Co.  31,  86,  96 
y.  Martin,  150, 152 
y.  Merrick,  365,  627,  634,  635 
•     y.  N.  Y.  Central,  &c.  R.  Co.  192 
y.  Rosenthal.  58,  60 
V.  Terre  Haute,  &c.  R.  Co.  107 

McAdams  y.  Sutton,  628 
McAllister  v.  Burlington,  &c.  R.  Co. 
480 
y.  Hammond,  644 
McAlpin  v.  Powell,  73.  97,  1 14,  707 
McAndrew  v.  Electric  Tel.  Co.  547, 

55o»  553 
Mc Andrews  y.  Bums,  180,  234,  236 

V.  CoUerd,  9 
Mc  Arthur  v.  Green  Bay,  &c,  R.  Co. 
104,405 

v.  Pease,  623 

y.  Saginaw,  288 
McAuley  v.  Boston,  363 
McAunich  y.  Mississippi,  &c.  R.  Co. 

93.  94i  523 
McAyoy  v.  New  York,  286 

McCaflerty  v.  Spuyten,  &c.  R,  Co.  170, 

173 
McCahill  y.  Kipp,  35,  66,  141,  629,  634 

McCaig  v.  Erie  R.  Co.  57,  59 

McCallv.  Chamberlain,  421,  445 

y.  N.  Y.  Central  R.  Co.   114, 

476 

McCalla  y.  Multnomah,  257 

McCallum  ▼.  Grand  Trunk  R.  Co.  678 

v.  Long  Island  R.  Co.  90,  468, 

477 
McCamus  y.  Citizens  Gas  Co.  360  - 


Ixxx 


Rt/tr€nc€9\       TABLE    OF    CASES.       \ar€  U  wtctiom. 


McCandless  y.  Chicago,  &c.  R,  Co.  57, 

V.  McWha,  558,  605,  606,  608, 
615 
McCann  y.  Tillinghast,  150 
McCaraher  y.  Commonwealth,  592 
McCarthy  y.  Boston,  293,  294,  300 

y.  British  Ship-owner's  Co.  192 

V.  Cass  Av.  R.  Co,  462 

y.  Chicago,  131 

y.  Guild,  642 

y.  Oshawa,  333,  3^3 

V.  Portland,  93,  105,  258,  370 

V.  Syracuse,  2S7,  290, 407 

V.  Young,  637 
McCaskill  y.  Elliott,  629,  631 
McCaughey  y.  Tripp,  293 
McCauehy  v.  Providence,  278 
McCaufey  y.  Fumess,  &c.  R.  Co.  178 
McClallen  v.  Adams,  612 
McClary  y.  Sioux,  &c.  R.  Co.  40,  375 
McCleary  v.  Kent,  174 

y.  Lowell,  104 
McClelland  y.  Louisyille,  &c.  R.  Co. 

472 
McClenaghan    y.    Brock,    148,    4^ 

686 
McClure  y.  Red  Wing,  274 
McCombs  V.  Akron,  283 
McCool  V.  Galena,  &c.  R.  Co.  437 

y.  Grand  Rapids,  10 1 
McCord  y.  High,  313 
McCormick  v.  Burt,  323 

V.  Chicago,  &c.  R.  Co.  425 

y.  Horan,  735 

V.  Kansas  City,  &c.  R.  Co.  412 
McCosker  y.  Long  Island  R.  Co.  233, 

240 
McCoun  y.  N.  Y.  Central  R.  Co.  158 
McCoy  y.  California,  &c.  R.  Co.  451 

y.  Philadelphia,  &c.  R,  Co.  113, 
463 
McCready  v.  So.  Carolina  R.  Co.  672, 

676 
McCrecry  y.  WiUett,  625 
McCrory  y.  Chicago,  &c.  R.  Co.  478 
McCuey.  Klein,  130 
McCuUom  V.  Blackhawk  County,  257 
McCuUough  y.  Shoneman,  144 
McCuUum  y.  Long  I.  R.  Co.  66 
McCully  V.  Clarke,  53,  57,  666 
McCummons  y.  Chicago,  &c.  R.  Co. 

676 
McCutcheon  v.  Homer,  270 
McDermott  y.  Kingston,  356,  368 
McDonald  y.  Chicago,  &c.  R.  Co.  410, 
500,  506,  510 

V.  Mallory,  131 


McDonald  y.  Mass.  General  Hospital, 
266,  331 

y.  Red  Wing,  264 
McDoneU  y.  Buffam,  113 

y.  Pittsfield,  &c.  R.  Co.  418 
McDonoueh  y.  Vii^ginia  City,  270,  289 
McDougall  y.  Campbell,  5^ 

y.  Central,  &c.  R.  Co.  108,  iii 

y.  Salem,  370,  396 
McDowell  V.  N.  Y.  Central  R.  Co.  425 
McElroy  y.  Albany,  260 

y.  Nashua,  &c.  R.  Co.  65, 413, 


495,  502 
r.Wj 


McEniry  y.  Waterford,  &c.  R.  Co.  239 
McFadaen  y.  Kingsbury,  340 
McFarland  v.  Crary,  577 
McGarry  y.  Lafayette,  300 

y.  Loomis,  75,  79,  370 
McGatrick  y.  Wason,  104,  161,  197 
McGeary  y.  Eastern,  &c.  R.  Co.  74, 83, 

90 
McGee  y.  Boston  Cordage  Co.  194,  240 

y.  Missouri,  &c  R.  Co.  509 
McGiU  y.  Compton,  705 

y.  Monette,  115 
McGinnis  y.  Canada  So.  Bridge  Co.  195 
McGinity  y.  New  York,  290,  407 
McGinty  y.  Keokuk,  loi 
McGiynn  y.  Brodie,  209 
McGovem  v,  N.  Y.  Central  R.  Co.  73, 

466,  471,  473.  477,  481 
McGowan  y.  La  Plata,  &c.  Smelting 
Co.  214 
y.  St.  Louis,  &c.  R.  Co.  52,  240 
McGrath  y.  Hudson  Riyer  R.  Co.  53, 

57,  477 
y.  Merwin,  104 

V.  N.  Y.  Central  R.  Co.  13,  62, 

87.96,417.459,466,467 
y.  N.  Pacific  R.  Co.  13 

McGregor  y.  Boyle,  270 
y.  Brown,  623 

McGrew  y.  Stone,  16,  21,  28,  46 

McGuiness  y.  New  York,  285 

McGuire  y.  Grant,  144,  160,  750 

y.  Hudson  River  R.  Co.  93,  477 
y.  Spence,  370,  702,  709 

Mcllvaine  y.  Lantz,  663. 

Mclntire  y.  Plaisted,  640 

St.  R.  Co.  y.  Bolton,  183 

Mcintosh  y.  Slade,  172 

Mclntyre  y.  N.  Y.  Central  R.  Co.  91, 

»oi,  473,  519.  520,  524,  770 

V.  Trumbull,  618 
McKay  y.  Buffalo,  260 

V.  Western  U.  Tel.  Co.  754 
McKee  y.  Bidwell,  58,  35s,  382 
McKdgne  y.  Janesville,  loi 


R^trtne^l       TABLE    OF    CASES.       i^re  to  seciums,  IxXXi 


McKdgae  v.  Janesville,  372 

McKellar  v.  Detroit,  363 

MeKenna  v.  N.  Y.  Central  R.  Co.  480 

V.  St.  Louis,  365 
McKenzie  v.  McLeod,  149 

V.  Northfield,  loi 
McKeon  v.  Citizen's  R.  Co.  150 
McKimble  v.  Boston,  &c.  R.  Co.  107, 

521 
McKinley  y,  Chicago,  &c.  R.  Co.  1 54, 

425 
McKinney  v.  Irish  Northern  R.   Co, 
187,  222 
V.  Jewett,  555 
V.  Neil,  89,  514,  516 
Y.  Ohio,  &c.  R.  Co.  421,  445, 
446 

V.  Western  Stage  Co.  115 
McKinnon  v.  Penson,  332 
McKinster  v.  Bank  of  Utica,  580,  581 
McKissock  ▼.  St.  Louis,  &c.  R.  Co. 

58,111 
McKone  ▼.  Mich.  Cent.  R.  Co.  410 

V.  Wood,  635 
McKonkey  v.  Chicago,  &c.  R.  Co.  460 
McLean  v.  Blue  Point,  &c.  Co.  226 

v.  Burbank,  514 
McLanev.  Sharpe,  494,  652 
McLaren  v.  Canada  Central  R.  Co.  681 
McLaughlin  ▼.  Bangor,  383 

V.  Charlotte,  &c.  R.  Co.  359 

▼.  Corry,  363,  760 

V.  Pryor,  168 
McLawry  v.  McGregor,  90,  377 
McMahon  v.  Davidson,  31,  59,  66,  516 

V.  Henning,  187 

V.  New  York,  80,  83,  135 

T.  Northern  Central  R.  Co.  73, 
112,479 

▼.  Port  Henry  Iron  Ore  Co.  1 14, 
2iOy  215 

V.  Second  Av.  R.  Co.  118,  341, 
408 
McManus  v.  Carxnichael,  333 

V.  Crickett,  151 

▼.  Finan,  656 

Y.  Lancashire,  &c.  R.  Co.  505 
Mcliartin  v.  Hannay,  707 
McMillan  v.  Burlington,  &c.  R.  Co.  73 

Y.  Eastman,  319 

Y.  Saratoga,  &c.  R.  Co.  222 

Y.  Union  Brick  Co.  189 
McMullen  v.  Hoyt,  168 
McNally  y.  Kerswell,  619 
McNamara  v.  ClintonYille,  346 
McNarra  y.  Chicaeo,  &c.  R.  Co.  682 
M'Naughton  y,  Caledonian  R.  Co.  61, 

94 

Vol.  I-  F 


McNevins  v.  Lowe,  606,  607 
McNutt  V.  Livingston,  590,  591 
McPadden  v.  N.  Y.  Cent.  R.    Co.   11, 

407, 494.  497 
McPheters  v.  Moose  River  Log  Driv- 
ing Co.  737 
Y.  Hannibal,  &c.  R.  Co.  419 
McPhillips  Y.  N.    Y.  &  New  Haven 

R.  Co.  114 
McQuadeY.  Manhattan  lEl.  Co.   loi, 

508 
McQueen  v.  Central  Branch  R.  Co.  61, 

209,239 
McQuilken  v.   Central,    &c.    R.   Co. 

108 

McWilliams  v.  Detroit,  &c«  Co.  92 

Y.  Hopkins,  572 

Macaulay  v.  New  York,  87,  290,  647, 

654 
Macbeath  v.  Ellis,  573 
Macer  v.  Third  Av.  R.  Co.  141 
Mackay  v.  N.  Y.  Central  R.  Co.  87, 

133,  476,  477,  478 
Mackersy  v.  Ramsays,  582 
Mackey  v.  Vicksburg,  705 
Mackie  v.  Central  R.  Co.  425 
Mackin  v.  Boston,  &c.  R.  Co.  196, 204, 

240,459 
Mackoy  v.  Mo.  Pacific  R.  Co.  762 
Maciennan  v.  Long  Island  R.  Co.  114 
Macomb  v.  Smithers,  loi,  376 
Macomber  v.  Nichols,  395 

v.  Taunton,  351,  358 
Macon  v.  Macon,  &c.  R.  Co.  254 
Macon,  &c.  R.  Co.  v.  Baber,  451 

v.  Davis,  62,  99,  103,  454,  463 

Y.  Lister,  428 

v.  McConnell,  676,  682 

Y.  Mayes,  459,  502 

Y.  Sester,  419 

Y.  Vaughan,  437 

Y.  Wynn,  103 
Mad  River  R.  Co.  v.  Barber,  178,  i8o, 

184,  208,  209,  214,  215.  226 
Madden  v.  Minneapolis,  &c.  R.  Co. 

197 
Madison  v.  Baker,  369 

County  v.  Brown,  1 01,  257 

R.  Co.  v.  Bacon,  180 

&c.  R.  Co.  V,  Whiteneck,  422 
Maddox  v.  Randolph    County,    372, 

373 
Maffor  v.  Chadwick,  734 

Mahanoy  v.  Scholly,  257 

Maharv.  Grand  Trunk  R.  Co.  114 

Maher  v.  Atlantic.  &c.R.  Co.  476 

V.  Central  Park  R.  Co.  87,  iix, 

112,  521 


Ixxxii 


n^ertnegil       TABLE    OF    CASES.       \»r€  t0  t0cit0m. 


Maher  v.  Winona,  &c.  R  Co.  426, 434, 

448 
Mahler  v.  Norwich,  &c  Transportation 

Co.  131 
Mahon  v.  N.  Y.  Central  R.  Co.  409 
Mahoney  v.  Atlantic,  &c.  R.  Co.  459 
V.  Libbey,  347,  705 
V.  Metropolitan  R.  Co.  96,  376 
Mahen  v.  Sullivan  Mining  Co.  164,  170 
Magarity  v.*  Wilmington.  283 
Maginnis  v.  N.  Y.  Cent.  R.  Co.  460,463 
Magnin  v.  Dinsmore,  526 
Magnolin,  The,  r.  Marshall,  333 
Magoric  y.  Little,  506 
Maguire  v.  Middlesex  R.  Co.  87 
Maier  v.  Randolph,  145 
Mailhot  y.  Pugh,  729 
Mairs  v.  Manhattan  Real  Est  Ass*n, 

747 
Malcom  v.  Rogers,  269 

Maiden,  &c.  R.  Co.  v.  Charlestown, 

301 1  345 
Maley  y.  Shattuck,  322 

Mali  V.  Lord,  145,  151 

Mallory  v.  Griffey,  108 

Malmsten  v.  Marquette,  *&c.  R.  Co.  66 

Malone  v.  Hathaway,  204,  227,   232, 

233 

V.  Hawley,  194,  217 
Maloy  V.  N.  Y.  Central  R.  Co.  377 

V.  Wabash,  &c.  R.  Co.  88 
MaUoy  v.  Pelham,  340 
Maltby  v.  Chicago,  &c.  R.  Co.  417 

V.  Dihel,  656 
Manchester,  &c.  R.  Co.  v.  Fullarton, 
360,  426 

V.  Wallis,  418,  440 

V.  Woodcock,  426 
Manchester  v.  Hartford,  353,  368 
Manderschid  v.  Dubuque,  289,  375 
Mandeville  v.  Reynolds,  317 
Mangam  y.  Brooklyn.  &c.  R.  Co.  54, 

61,  64,  72,  73,  75,  82.  83,  462 
Mangan  v.  Atterton,  34,  73,  74,  684 
Mangerton,  The,  92 
Mannasset,  The,  523 
Manhattan  Stamping  Works  v.  Koeh- 

ler,  741 
Manley  v.  St  Helen's  Canal  Co.  395, 

396,  401,  737 
Manly  v.  Wilmington,  &c.  R.  Co.  73, 

99,  107 
Mann  v.  Cent  Vt.  R.  Co.  406,  417 

y.  Delaware,  &c.  Canal  Co.  188, 

191 
y.  Oriental  Print  Works,  233 
y.  Weiand,  66,  632 
y.  Williamson,  656 


Manning  y.  Adams,  161 

y.  Lowell,  274 

y.  Wilkin,  564 
Manser  v.  Eastern  Counties  R.  Co.,497 
Mansfield  y.  Baddeley,  214 
Mansfield  Coal,  &c,  Co.  v.  McEneiy, 

65,  96,  222,  230,  766 
Manufacturing  Co.  y.  Morriscy,  208, 215 
Manyille  y.  Cleyeland,  &c.  R.  Co.  239, 
241 

y.  Western  Union  TeL  Co.  533, 

553v555,755 
Manzoni  y.  Douglas,  56,  647 

Marble  y.  Ross,  87,  97,  102.  103,  639 
y.  Worcester,  28,  340,  355 

March  v.  Portsmouth,  &c.  R.  Co.  395 

Marchant  v.  Langworthy,  269 

Mareau  y.  Vanatta,  639 

Marfill  y.  South  Wales  R.  Co.  434 

Marietta  y.  Fearing,  254 

MarietU,  &c.  R.  Co.  y.  Picksley,  477 
y.  Stephenson,  421,449,451*634 

Marini  y.  Graham,  371 

Marion  v.  Chicago,  &c.  R.  Co.  758 

Marion  County  y.  Riggs,  256 

Mark  y.Hudson  Riyer  Bridge  Co.86,740 
y.  St  Paul,  &c.  R.  Co.  89,  477 

Markel  y.  Western  U.  TeL  Co.  543, 

755,  757 
Market  y.  St  Louis,  353 

Marpesia,  The,  57 

Marquette  y.  Cleary,  271 

Marquette,  &c.  R.  Co.  y.  Spear,  d^i 

Marr  y.  Western  U.  Tel.  Co.  553,  555, 

741 
Manner  y.  St.  Paul,  &c.  R-  Co.  147 
Marriott  y.  Baltimore,  262 
Marsel  y.  Bowman,  637 
Marsh  y.  Bancroft,  624 

y.  Branch  Road,  388 

y.  Chickering,  195,  217 

y.  Jones,  629,  635 

y.  N.  Y.  &  Erie  R.  Co.  421,  44^ 

y.  Whitmore,  559 
Marshall  y.  Chicago,  &c.  R.  Co.  no 

y.  Cohen,  709 

y.  Heard,  711 

V.  Hosmer,  618 

y.  Ipswich,  351,  356 

V.  Nagel,  573 
-V.  Schricker,  52,  226 

y.  Welwood,  17,  683,  728 

V.  York,  &c.  R.  Co.  22 
Martin.  The  D.  R.  493 
Martin  y.  Brooklyn,  274,  292,  294,  297 

y.  Cahill,  114 

V.  Gt.  Northern  R.  Co.  410 

y.  Mott,  310 


R$/trtncU\       TABLE    OF    CASES.       iart  t»  *€etwm,         IxXXUi 


Martin  ▼.  N.  Y.  &  N.  Hayen  R.  Co. 
no 

V.  North  Star  Works,  31 

V.  Riddle,  735 

y.  Simpson,  721 

y.  Supenrisors  of  Greene,  310 

V.  Tempcrley,  172 

V.  Towle,  302 

y.  Tribune  Asso.  164,  168,  i 

V.  Western  Un.  R.  Co.  676^ 
Martinez  ▼.  Gerber,  115 
Manrin  y.  MuUer,  141,  205 

y.  Western  Union  Tel.  Co.  545, 
546 
Maryin  Safe  Co.  y.  Ward,  8,  118,  288 
Maryland  Central  R.  Co.  y.  Neubeur, 

90.  111,476,477 
Marzetti  y.  Williams,.  753 
Mason  v.  Cotton,  729 

V.  Ellsworth,  368 

y.  Hill,  729,  733 

y.  Hutchings,  624 

y.  Keeling,  631 

y.  Missouri  Pacific  R.  Co.  98, 
102,  480 

y.  Morgan,  627 
Massengale  y.  Western  U.  Tel.  Co. 

554 
Blassoth  y.  Delaware,  &c.  Canal  Co.  13, 

"4.477 
Masters  y.  Warren,  758 

Masterson  v.  N.  Y.  Central  R.  Co.  66, 

415 
Masterton  y.  Mount  Vernon,  263,  298 

Mather  y.  Crawford,  256 

Matlock  y.  Strange,  306 

Matson  y.  Maupin,  634 

Matteson  v.  N.  Y.  Central  R.  Co.  115, 

194,  195 
Matthes  y.  Kerrigan,  164 

Mathews  v.  Case,  227 

y.  Winooski  Tump.  Co.   385, 

389 
Matthews  v.  Kelsey,  362 

V.  Warner,  61,  95,  741 

Blatze  V.  N.  Y.  Central  R.  Co.  97,  464, 

476 
Mauch  Chunk  y.  Kline,  363 
Mauerman  y.  Siemerts,  1 14 
MauU  y.  WUson,  665 
Maultby  v.  Leavenworth,  377 
Maumus  y.  Champion,  64 
Maury  y.  Talmadge,  495,  $14 
Maverick  y.  EighUi  A  v.  R.  Co.  51, 495 
Mazfield  v.  Cincinnati,  &c.  R.  Co.  107 
Maximilian  v.  New  York,  253,  255, 266, 

281,  289,  294,  295 
Maxwell  v.  Mcllroy,  321 


May  v.  Burdett,  17,  626,  629 

V.  Princeton,  113 
Mayberry  v.  Concord  R.  Co.  449 

y.  Kelly,  308 

v.  Second,  &c.  Streets  R.  Co. 

407 
Mayes  v.  Chicago,  &c.  R.  Co.  217, 406, 

408 
Mayfield  v.  St.  Louis,  &c.  R.  Co.  450 
Mayhew  v.  Boyce,  650 

y.  Bums,  133,  700 
Maynard  y.  Boston,  &c.  R.  Co.  57, 

418,430 
Maynell  v.  Saltmarsh,  371 

Mayo  y.  Boston,  &c.  R.  Co.  iii,  112, 

525 
y.  Wright,  614 

Mayor  v.  Sheffield,  289,  290,  333,  334 

y.  Sheppard,  284 
Mazetti  v.  Harlem  R.  Co.  408 
Mead  v.  Burlington,  &c.  R.  Co.  451 

V.  Derby,  334 

v.  New  Haven,  292 
Meara  v.  Holbrook,  163,  413 
Meares  v.  Wilmington,  289,  293 
Mechanics'  Bank  v.  Earp,  583 

y.  Merchants*  Bank,  580,   598, 
600 
Mechanicsburg  v.  Meredith,  336 
Meek  v.  Pennsylvania  R.  Co.  92,  480, 

482 
Meeks  v.  Southern  Pacific  R.  Co.  73, 

74,483 
Meesel  v.  Lynn,  &c.  R.  Co.  523 

Mehan  v.  Syracuse,  &c.  R.  Co.  96,  214 

Meibus  v.  Dodge,  73,  639 

Meier  v.  Pennsylvania  R.  Co.  12,  45, 

495 
Melchert  v.  American  Union  Tel.  Co. 

538 

Melhado  v.  Poughkeepsie  Trans.  Co. 

515 
Mellen  v.  Morrill,  711 

y.  Western  R.  Co.  395,  412 
Mellors  v.  Shaw,  56, 187, 197 
Memphis  v.  Copeland,  62, 102,  479 

v.  Kimbrough,  285 

v.  Lasser,  293 

v.  Overton,  333 

v.  Water  Works  Co.  358 

&c.  Packet  Co.  v.  McCool,  516 
Memphis,  &c.  R.  Co.  v.  Blakeney,  419 

v.  Jones,  432 

V.  Lyon,  429 

v.  Sanders.  458 

V.  Stringfellow,  520 

y.  Thomas,  207 

y.  Whitfield,  509,  510,  758 


Ixxxiv 


R$/9r€m€$t\       TABLE    OF   CASES.       \f^r€  to  ttdUtu. 


Mendel  y.  Wheeling,  286 

Mentzer  y.  Armour,  192 

Merchants'  Nat.  Bank  y.  Goodman, 

583 
Merchants*  Bank  y.  Spicer,  580 

Mcrcicr  v.  Mercier,  56 

Meredith  y.  Reed,  626 

Merkle  v.  N.  Y.,  Lake  Erie,  &c.  R.  Co. 

476 
Merrick  y.  Brainard,  160 
Merrifield  v.  Lombard,  734 

V.  Worcester,  271,  273,  734 
Merrill,  Matter  of,  459 
y.  Claremont,  346 
y.  Eastern  R.  Ca.  107,  490 
y.  Hampden,  107,  337,  350^  375 
y.  Plainfield,  256 
y.  Portland,  346 
y.  Western  U.  Tel.  Co.  755 
y.  Wilbraham,  358 
Menitt  y.  Brinkerhoff,  729,  730 
y.  Earle,  16,  104 
y.  Fitz£ibbons,  362 
V.  Lambert,  557 
y.  Parker,  729 
y.  Read,  306,  309 
Mersey  Docks  y.  Cameron,  327 

y.  Gibbs,  14,  176,  254,  282,  319, 

326,  327,  331,  725 
y.  Penhallow,  725 
Merz  y.  Missouri  Pac.  R.  Co.  464,  467 
Mertz  y.  Detweiler,  614 
Messenger  v.  Dennie,  73,  90,  654 

y.  Pate,  685 
Metallic  Casting  Co.  y.  Fitchbui^  R. 

Co.  464 
Metcalf  y.  Baker,  758 
Metcalfe  y.  Hetherington,  326 
Metropolitan  Asyl.  Dist.  y.  Hill,  283 
Metropolitan  R.  Co.  v.  Jackson,  54 
Mettlestadt  y.  Ninth  Ay.  R.  Co.  520 
Metz  y.  Buffalo,  &c.  R.  Co.  163,  413 

y.  Soule,  249 
Meyer  y.  Midland,  &c.  R.  Co.  100,  406, 
460. 483 
y.  North  Missouri  R.  Co.  435 
y.  Pacific  R.  Co.  53,  98,  493 
y.  People's  R.  Co.  94 
y.  Second  Ay.  R.  Co.  145,  488 
Michael  y.  Alestree,  122 

V.  Stanton,  160 
Michaeb  y.  N.  Y.  Central  R.  Co.  39, 

40 
Michigan  y.  Lantz,  113 
Michigan  Central  R.  Co.  v.  Austin,  2x6 
y.  Coleman.  57, 107, 115 
y.  Dolan,  180,  102 
y.  Smithson,  190, 198,  240 


Michigan,  &c.  R.  Co.  y.  Leahey,  61, 

225 
Michigan    Southern,   &c.   R.  Co.  t. 

Fisher,  435 
Mickles  y.  Hart,  618 
Middle  Bridge  Proprietors  y.  Brooks, 

269 
Midland  R.  Co.  y.  Daykin,  449 
Middletown  v.  Pritchard,  333 
Milarkey  v.  Foster,  365,  371 
Miles  y.  Hannibal,  &c.  R.  Co.  421 
Milford  y.  Holbrook,  301,  354,  384 
Milhau  y.  Sharp,  360 
Millard  y.  Tenkms,  307,  308 
Millen  y.  Fandrye,  640 

y.  Fawtrey,  640 
Miller  y.  Chicago,  &c.  R.  Co.  485 

y.  Grand  Trunk  R.  Co.  472 

y.  Kimbray,  630 

y.  Lapham,  729 

y.  Laubach,  735 

y.  McWilliams,  256,  258 

y.  Mariners*  Church,  95,  741 

y.  Martin,  669 

y.  Miller,  729 

y.  St.  Louis  R.  Co.  519 

y.  Scare,  306 

y.  Road  Trustees,  349 

y.  Rucker,  311 

y.  Union  Pacific  R.  Co.  91,  207, 
226 

y,  Wilson,  574 

y.  Woodhead,  710 
MillidgeWUe  v.  Cooley,  289 
Milligan  y.  Wedge,  168, 173 
Millikin  y.  Western  U.  Tel.  Co.  533 
Milliman  y.  N.  Y.  Central  R.  Co.  93, 
508 

V.  Oswes^o,  &c.  R.  Co.  422,  440 
Mills  V.  Brooklyn,  269,  271,  275,  287, 

314 
y.  Hall,  332,  371 

y.  Harlem  R.  Co.  633 

y.  Orange,  &c.  R.  Co.  457 

y.  Williams,  254 

Milne  y.  Smith,  31,  174 

Milner  v.  Gt.  Northern  R.  Co.  148 

Milton  y.  Hudson  Riyer  Steamboat  Co. 

95i  741 
Milwaukee  y.  Dayis,  269,  273, 334, 349, 

358.  377 
Milwaukee,  &c.  R.  Co.  y.  Arms,  47i 

748 
y.  Finney,  150,  154,  518 

y.  Hunter,   108,  375,  408,  411, 

474 
V.  Kellogg,  26,  28,  30,  55, 666 

Minard  v.  Mead,  1 18 


R^»r€nett\       TABLE    OF    CASES.        \prt  to  ttctUtu.         IxXXV 


Minick  V.  Troy,  373,  375 
Minner  v.  Scherpich,  691 
MiBor  V.  Mechanics'  Bank,  269 

Y.  Sharon,  92 
Mtnter  t.  Crommelin,  317 
Mississippi  v.  Johnson,  303 

Coit.  R.  Co.  V.  Caruth,  406 
&c.  R.  Co.  V.  Mason,  63,  99 
Missouri  Furnace  Co.  v.  Abend,  107, 

215 
Missouri,  &c.  R.  Co.  v.  Davidson,  672, 
676 
V.  Leggett,  436 
Missouri  Pac.  R.  Co.  v.  Bradshaw,  424 
T.  Dunham,  421,  430, 445 
V.  Humes,  748 
▼.  KincaidfdSi 
V.  Lyde,  189,  762 
y.  Morrow,  421 
y.  Roads,  424, 449 
y.  Texas  &  Pac.  R.  Co.  666 
y.  Watts,  202 
y.  Wilson,  430,  453 
Mitchell  y.  Chicago,  &c.  R.  Co.  107, 
516 
y.  Clapp,  628 
y.  Crassweller,  147 
y.  Harmony,  244 
y.  Robinson,  230,  231 
V.  Rockland,  266,  300 
y.  Western,  &c    R.  Co.    508, 
516 
Mobile  Life  Ins.  Co.  y.  Brame,  124 
Mobile,  &C.  R.  Co.  y.  Ashcrof t,  89, 1 10, 
518 
y.  Ganton,  242 
V.  Crenshaw,  73,  108 
V.  Gray,  676,  678 
V.  Hudson,  57,  419, 456 
V.  Malone,  457 
y.  Smith,  241 
V.  Stroud,  480 
y.  Thomas,  52,  57,  180,  190 
y.  Williams,  419,  421 
Moblcy  y.  Clark,  580 
Mochlier  y,  Shaftesbury,  352,  652 
Moebus  y.  Becker,  16,  686 

y.  Hermann,  654 
Mohawk  Bank  y.  Broderick,  580 
Mohneyy.  Cook,  104 
Moir  y.  Hopkins,  165 
Molloy  V.  N.  Y.  Central  R.  Co.  151 
Money  y.  Lower  Vein  Coal  Co.  217 
Monies  v.  Lynn,  338,  363 
Monk  V.  New  Utrecht,  271,  276,  337, 

^    339.340 

Monmouth  y.  Gardiner,  384 

Monongahela  v.  Fischer,  86,  352 


Monongahela  Bridge  Co.  y.  Kirk,  279, 

383,  395»  737 
Monroe  v.  Collins,  311 

y.Lattin,  114 

y.  Leach,  654 
Monson,  &c.  Mle.  Co.  y.  Fuller,  728 
Montfort  v.  Hughes,  244,  248 

y.  Schmidt,  462,  654 
Montgomery  y.  Gilmer,  274 

V.  Koester,  632 

V.  Scott,  53 

V.  Wabash,  &c.  R.  Co.  421 

y.  Wilmington,  &c.  R.  Co.  419, 
429 

y.  Wright,  376 
Montgomery  Co.  Bank  y.  Albany  Gty 

Bank,  243,  580.  581,  582,  584 
Montgomery,  &c.  R.  Co.  y.  Boring,  509 
Montriou  y.  Jeffreys,  558 
Moody  y.  McDonald,  748 

y.  New  York,  283,  709 

y.  Osgood,  13,  56,  57,  112,  646, 

652.  759.  762 

V.  Ward,  t»b 
Moon  y.  Richmond,  &c.  R.  Co.  226 
Mooney  y.  Hudson  River  R.  Co.  66 

y.  Lloyd,  557 

V.  Williams,  306 
Moor  V.  Ames,  303 
Moore  v.  Abbott,  375,  378 

y.  Cass,  49 

y.  Central  R.  Co.  61,  108,  463, 

475i  477 
y.  Clear  Lake  Water  Works,  729  ^ 

y.  DesMoines,  &c.  R.  Co.  516 

y.  Floyd,  619 

y.  Gacisden,  343,  703 

y.  Gocdel,  123,  723 

V.  Levert,  664 

y.  Logan  Iron,  &c.  Co.  711 

y,  Metropolitan  R.  Co.  54,  145 

V.  Minneapolis,  353 

y.  Pennsylvania  R.  Co.  82,  98 

y.  San  borne,  150,  168,  333 

V.  Shreveport,  107 

y.  Veazie,  333 

y.  Wabash,  &c.  Canal 

V.  Wabash,  &c.  R.  Co.  226 

v.  Webb,  734 

V.  Wcstervelt,  52,  621 

V.  White,  657 

Moran  v.  Harris,  187,  209 

y.  Hollings,  767 

v.  N.  Y.  Central,  &c.  R.  Co. 

239 
Morange  v.  Mix,  592 

Mordecai  v.  Solomon,  568 

Morey  v.  Newfane,  254,  256 


Ixxxvi 


R^/trincU\       TABLE  .  OF    CASES.        [art  to stditms. 


Moreland  y.  Boston,  &c  R.  Co.  51,  501 
V.  Leigh,  623 
V.  Mitchell  Co.  393 
Morford  v.  Woodworth,  749 
Morgan  v.  Bowman,  166 
V.  Cox,  687 
V.  Dudley,  307 
V.  Durfce.  762 
V.  Giddings,  563 
V.  Hallowell,  356 
V.  Hughes.  307 

y.  Illinois,  &c.  Bridge  Co.  108 
V.  King,  333 

V.  Pennsylvania  R.  Co.  97,  705 
V.  Railroad  Co.  334 
V.  Roberts,  571 
▼.  Symonds,  16 
V.  Vale  of  Neath  R.  Co.  178, 

180,  239 
V.  Van  Ingen,  598 
Morgan  County  v.  Pritchett,  257 
Morley  v.  Gai&ford,  644 
Morning  Light,  The,  61 
Morrell  v.  Deering,  368 

V.  Peck,  loi,  375,  3*2,  393 
y.  Graham,  558 
Morris  v.  Brower,  70J8 

V.  Chicago,  &c.  R.  Co.  99,  132 
Y.  Council  Bluffs,  283 
V.  East  Haven,  1 1 1 
V.  Frakcr,  419 
V,  Litchfield,  356 
V.  People,  269 
V.  Phelps,  61 
V.  Piatt,  16 

y.  St.  Louis,  &c.  R.  Co.  434 
y.  Westminster  Bank,  589 
Morris  Canal  Co.  y.  Ryerson,  16,  402 
&c.  R.  Co.  y.  Haslan,  88,  476, 
481 
Morrison  y.  Cornelius,  656,  662 
y.  Davis,  28,  33,  40 
V.  Erie  R.  Co.  75,  77, 91,  520 
v.  General  Steam  Nav.  Co.  93 
y.  Lawrence,  262,  300 
y.  N.  Y.  Central  R.  Co.  in 
y.  N.  Y.  &  New  Haven  R.  Co. 

57,  436 
Morressey  v.  Providence,  &c.  R.  Co. 

447 
y.  Eastern,  &c.  R.  Co.  64,  481 

y.  Wiggins  Ferry  Co.  91,  99 

Morse  y.  Auburn,  &c.  R.  Co.  758,  761 

v.  Belfast,  352 

y.  Boston,  363 

y.  Minneapolis,  &c.  R.  Co.  189 

y.  N.  Y.  Central,  &c.  R.  Co.  189 

y.  Richmond,  350,  351,  355 


Morse  y.  Rutland,  &c  R.  Co.  449,  4$! 

V.  Sweenie,  313,  646 
v.  Worcester,  274,  287 
Morss  V.  Boston  &  Maine  R.  Co.  443 
Morton  v.  Crane,  306 

V.  Gloster,  104 
Mose  y.  Hastings,  &c.  Gas  Co.  694 
Mosey  v.  Troy,  364 
Mosl^r  y.  Russell,  743 
Moshier  v.  Utica,  &c  R.  Co.  359,  413, 

672 
Mosses  V.  Louisville,  &c.  R.  Co.  506 
Moss  v.  Johnson,  184,  489 

v.  Pacific  R.  Co.  192 
Motel  V.  Sixth  Av.  R.  Co.  475 
Mott  V.  Consumers*  Ice  Co.   142, 149, 
150 

y.  Havana  Bank,  581 

y.  Hudson  R.  R.  Co.  66,  346, 

464 
Mould  y.  Williams,  365 
Moulton  y.  Aldrich,  90,  92,  645 

y.  Gage,  178,  217 

V.  Jose,  617 

y.  Moore,  630 

y.  Norton,  618 

y.  Sandford,  66,  346,  355 

y.  Scarborough,  626 
Mt  Morris,  Matter  of,  345 
Mow  y.  King,  114 
Mowatt  y.  Londesborough,  179 
Mower  y.  Leicester,  256,  258,  337 
Mowrey  v.  Chanev,  115 
Muehlhausen  v.  St.  Louis,  &c.  R.  Co. 

112 
Muhly.  Southern,  &c.  R.  Co.  136 
Mulcaims  v.  Janesville,  286,  762 
Mulchey  v.  Methodist,  &c.  So.  248 
Muldowney  v.  Illinois,  &c.  R.  Co.  56, 

89.  93»  207,  217 
Mulhado  v.  Brooklyn,  &c.  R.  Co.  508, 

521 
Mulherrin  v.  Delaware,  &c.  R.  Co.  98, 

129 
Mulholland  y.  Samuels,  598 
Mullan  V.  Phila.  S.  S.  Co.  230,  234 
Mullaney  v.  Spence,  683,  705 
Mullen  y.  Rainear,  707 

y.  St.  John,  58,  59,  60,  159,  347, 
702,  714 
MuUer  y.  McKesson,  203,  639 

y.  Newburgh,  369 
MuUett  V.  Mason,  633 
Mulligan  v.  Curtis,  72,  73,  74 
Mullins  V.  Blaise,  688 
Mulvehill  v.  Bates,  147 
Mulvey  v.  R.  I.  Locomotive  Works,204 
Mumford  y.  Oxford,  &c.  R.  Co.  119 


Rt/tr$ncet\       TABLE    OF    CASES.        [art  to stctiom.       IxXXVil 


Munch  V  N.  Y.  Central  R.  Co.  425 

Mundy,  Re,  310 

Munger  v.  Tonawanda  R.  Co.  61,  86, 

97,418 
Munn  v.  Pittsburgh,  287,  334 

V.  Reed,  62,  73,  628,  639 
Munnikuyson  v.  Dorsett,  562 
Munrocv.  Third  A  7.  R.  Co.  508 

V.  Gates,  731 
Munson  v.  Hungerford,  333 
Murch  V.  Concord  R.  Co.  61,  413 
Murdock  v.  Boston,  &c.  R.  Co.  493 

V.  Warwick,  378 
Murfreesboro',  &c.  Co.  v.  Barrett,  386 
Murgatroyd  v.  Robinson,  734 
Murphy  t.  Carralli,  161 

,  Ex  parte,  311 

T.  Boston,  &c.  R.  Co.  227,  240, 

417 
V.  Buffalo,  373 

T.  Central  Park  R.  Co.  1 50 

V.  Chicago,  283 

V.  Chicago,  &c.  R.  Co.  49,  107, 
III,  682 

T.  Coney  Island,  &c.  R.  Co.  516 

T.  Crossan,  184,  194 

v.  Deane,  61,  107 

V.  Gloucester,  347,  356 

V.  Kelley,  735 

V.  New    Haven    R.    Co.    139, 
767 

T.  N.  Y.  Central  R.  Co.   185, 
222,768,771 

V.  Orr.  645 

V.  Phillips,  194 

V.  PoUeck,  192 

V.  St.  Louis,  &c.  R.  Co.  192 

V.  Smith,  217,  219,  230,  231 

V.  Union  R.  Co.  493 

V.  Wilmington,  &c.  R.  Co.  480 
Murray  V.  Currie,  161,  162 

▼.  Hay,  371 

V.  McShane,  347,  702 

V.  N.  Y.  Central  R.  Co.  425 

T.  So.  Carolina  R.  Co.  57,  180, 
241,419,  432 

V.  The  Charming  Betsy,  322 

V.  Young,  629 
Murtaugh  y.  St.  Louis,  266 
Musselman  v.  Galligher,  1 1 5 
Muster  v.  Chicago,  &c.  R.  Co.  203 
Mutual  Life  Ins.  Co.  v.  Dake,  592 
Mycr  V.  Fritz,  730 
Myers  ▼.  Bums,  744 

V.  Dodd,  655,  657 

V.  Malcolm,  332 

T.  Meinrath,  104 
Mynard  v.  Syracuse,  &c.  R.  Co.  555 


Mynning  v.  Detroit,  &c.  R.  Co.  54, 

476,  481,  766 
Mytton  V.  Midland  R.  Co.  243 

Nagel  V.  Buffalo,  373 

V.  Missouri  Pacific  R.  Co.  31,  73 
Nagel  V.  Allegheny  Valley  R.  Co.  73 
Nalley  v.  Hartford  Carpet  Co.  382 
Naltner  t.  Dolan,  575 
Nanticoke  v.  Wame,  67 
Narragansett,  The,  744 
Nash  V.  Sharp,  760 

V.  Swinburne,  571 
Nashville  v.  Brown,  289 
Nashville,  &c.  R.  Co.  v.  Anthony,  429 

V.  Carroll,  62,  459 

V.  Comans,  419,  421,  457 

Y.  Eakin,  131 

T.  Elliott,  178,  219 

T.  Handman,  217,  241 

▼,  Jones,  184 

y.  McDaniel,  91,  226 

v.  Messino,  51,  499 

y.  Nowlin,  62 

y.  Peacock.  421 

y.  Prince,  139,  766 

V.  Smith,  62,  65,  99 

y.  Sprayberry,  132 

v.  Stames,  1 54,  360 

y.  Thomas,  431 

y.  Troxlee,  429 

V.  Wheless,  226,  241 
Nason  y.  Boston,  363 

V.  West,  57 
Natchez,  &c.  R.  Co.  y,  McNeil,  428 
National  Bank  y.  Graham,  588 
National  Steam  Nav.  Co.  y.  British, 

&c.  Nay.  Co.  172 
Nations  y,  Johnson,  249 
Navastota  y.  Pearce,  288 
Nave  y.  Flack,  704 
Naylor  y.  Chicago,  &c.  R.  Co.  185 
Neal  y.  Gillett,  64 
y.  Price,  619 
Neanow  y.  Uttech,  93,  645,  654 
Nebraska  City  v.  Campbell,  289,  347 
Necker  v.  Harvey,  226,  244 
Needham  v.  Grand  Trunk  R.  Co.  131, 

y.  San  Francisco,  &c.  R.  Co. 

V.    .,         63,99,483 
Needles  y.  Howard,  22 

Nehrbas  y.  Central  Pacific  R.  Co.  108, 

476 

Neier  v.  Mo.  Pacific  R.  Co.  460,  480 

Neighbor  y.  Trimmer,  307 

Nelson  v.  Allen  Carwheel  Co.  195 

y.  Atlantic,  &c.  R.  Co.  61,  99 


Ixxxviii 


Rt/trtnc§9\       TABLE    OF    CASES.       [^rt  U t§ciums. 


Nelson  v.  Burrows,  589 

T.  Canisteo,  281,  289,  334 

V.  Chicago,  &c.  R.  Co.  65,  107, 

III,  216 
V.  Dubois,  222 
V.  Totterall,  597 
T.  Vermont,  &c.  R.  Co.  358, 

^,    ^  413,459 

Ncubauer  v.  N.  Y.,  Lake  Erie,  &c.  R. 

Co.  227 
Neuert  v.  Boston,  264 
Kevins  v.  Bay  Sute  Steamboat  Co.  550 
Kevins  v.  Peoria,  273,  283,  287,  289 
Ncwcomb  V.  Van  Zile,  648 
Newbert  v.  Cunningham,  624 
Kewbold  v.  Mead,  86 
Newburgh,  &c.  Turnpike  Co.  v.  Miller, 

269 
Newbury  v.  Connecticut,  301,  384 
Newell  V.  R^ran,  114 
V.  Smith,  503 
Newhall  v.  Ireson,  729 
Newhouse  v.  Miller,  654 
Newkirk  v.  Milk,  633 
Ncwlin  v.  Davis,  257,  393 
Newman  v.  Hardwick,  308 
v.  Washington,  557 
Newson  v.  N.  Y.  Central  R.  Co.  92,472 
Newton  v.  Bronson,  597 
New  Albany,  &c.  R.  Co.  v.  Aston,  449 
v.  McNamanu  428 
v.  Maiden,  437 
V.  Pace,  421 
V.  Tilton,  422 
New  Bedford  v.  Taunton,  294 
New  Hampshire  Sav.  Bank  v.  Vamum, 

618 
New  Haven  Steamboat,  &c.  Co.  v.  Van- 

derbilt,  61,  93,  744 
N.  J.  Express  Co.  v.  Nichols,  56, 63, 64, 

86,  108,  112,  114,  760 
New  Jersey  R.  Co.  v.  Kennard,  519 

v.  Pollard,  516 
New  Jersey  Steam  Co.  v.  Merchants* 

Bank,  22.  210 
New  Jersey  Trans.  Co.  v.  West,  88 
New  Orleans  v.  Crescent  Fire  Ins.  Co. 

265 
New  Orleans  Insurance  Association  v. 

Harper,  123 
New  Orleans,  &c.  R.  Co.  v.  Burke,  512, 

749 
V.  Burkett,  429 

V.  Field,  419 

V.  Hughes,  191,  205 

V.  Mitchell,  90,  476 

V.  Norwood,  162 

V.  Statham,  508,  510 


New  York  v.  Bailey,  173,  271,  274,  285, 

69? 
V.  Corlies,  708 

v.  Furze,  281,  287,  297 

V.  Lord,  264 

V.  Stone,  264 
N.  Y.  &  Brooklyn  Saw  mill,  &c.  Co.  v. 

Brooklyn.  255,  286,  294 
N.  Y.  Central  R.  Co.  v.  Fraloff,  526 

v.  Lockwood.  492,  505 
N.  Y.  El.  R.  Co.,  Matter  of,  409 
New  York  &  Erie  R.  Co.  v.  Cobum,269 

V.  Skinner,  97,  418,  456 
N.  Y.,  Lake  Erie,  &c.  R.  Co.  v.  Stein- 

brenner,  142 
N.  Y.  &  Washington  Tel.  Co.  v.  Dry- 

buig,  537,  540,  541,  543»  546,  755 
Niblett  V.  Nashville,  289,  356 
Nichol  V.  Canada  Southern  R.  Co.  735 
Nichols  V.  Chesapeake,  &c.  R.  Co.  463 

V.  Gt  Western  R.  Co.  66 

V.  Marsland,  16,  347,  705,  732 

V.  Middlesex  R.  Co.  508,  520 

▼.  Minneapolis,  101,  376 

V.  Salem,  269 

▼.  Sixth  Av.  R.  Co.  508,  520 

V.  Smith,  58,  111,691 

▼.  Thomas,  306 

V.  United  States,  249 
NichoUs  V.  Great  Southern  R.  Co.  509 
Nicholson  v.  Erie  R.  Co.  97,  464,  465, 
705 

v.  Lancashire,  &c.  R.  C0.406473 

v.  Mounsey,  246,  282,  322 
Nickerson  v.  Bridgeport  Hydr.Co.8,i  18 

v.  Harriman,  65 
Nicks  V.  Marshall,  376 
Nield  V.  London,  &c.  R.  Co.  729 
Nieto  V.  Claik,  154 
Niles  V.  Martin,  256 
Nininger  v.  Norwood,  735 
Nisbet  V.  Dixon,  14 
Niskem  v.  Chicago,  &c.  R.  Co.  682 
Nitrophosphate,  &c.  Co.  v.    London, 
&c.  Docks  Co.  16,  31,  33,  61,  728 
Niven  v.  Edinburgh,  &c.  Canal  Co.  396 

V.  Rochester,  376 
Noble  V.  Cunningham,  472 

V.  Richmond,  289,  290,  337,  376 

V.  Toronto,  57 
Nobles  V.  Langly,  390 
Noblesville,  &c.  R.  Co.  v.  Ganse,  147 
Nolan  V.  Brookljm  City,  &c.  R.  Co.  523 

v.  King.  361,  375 

V.  New  Haven,  &c.  R.  Co.  52 

V.  Shickle,  56,  207,  222 
Nolton  V.  Western  Railroad  Co.  486, 
491,  492,  706 


X^erenc€t\       TABLE    OF    CASES.       \»r0  U  uctiom,        IxXXlx 


Nones  ▼.  Northouse,  758 
Noonan  v.  Albany,  274,  287,  735 
Nordyke  &  M.  Co.  v.  Van  Sant,  191,194 
Norfolk,  &c.  R.  Co.  v,  Ferguson,  57, 5 23 

V.  Ormsby,  49,  7Z 

▼.  PrinneU,  508 
Normile  v.  Braby,  168 
Norris  t.  Androscoggin  R.  Co.  421, 

438.  451 
V.  Kohler,  i$8 

V.  Litchfield,  61, 93, 94, 104,356, 

393 
T.  Vermont  Cent.  R.  Co.  41 5 

Norristown  ▼.  Fitzpatrick,  260,  362 

V.  Moyer,  354 
North  V.  Smith,  150,  645 
North  Chicago,&c.  Mill  Co.  t.  Johnson, 

472 
North  Chicago  Rolling  Mills  Co.   v. 

Monka,  102 
North  Elastem  Co.  v.  Sineath,  432 
North  Lebanon  v.  Arnold,  256 
North  Penn.  R.  Co.  v.  H^eman,  463, 
476 

▼.  Kirk,  85,  114,766 

V.  Mahony,  73,  78 

V.  Rebman,  418,  659 

T.  Robinson,  482 
North  Staffordshire  R.  Co.  v.  Dale,4i6 
North  Vernon  v.  Vo^ler,  272,  283 
Northern  Central  R.  Co.  v.  Husson,202 

V.  State,  58,  61,  93,  108,  III 
Northern  Indiana  R.  Co.  v.  Martin,  455 
Northern  Pac.  R.  Co.  v.  Herbert,  181, 
„    193.  194,  204,  205 
Northern,  &c.  R.  Co.  v.  Price,  61,  94, 

XT    ?5'99 

Northern  Trans.  Co.  v.  Chicago,  701 

Northrup  v.  Burrows,  365 

V.  N.  Y.  Ontario,  &c.  R.  Co.  114 
Northwestern  R.  Co.  v.  Hark,  150 
Norton  V.  Cooper,  571 

▼.  Eastern  R.  Co.  360,417,426, 
470 

V.  Ittner,  87,  1 14 

V.  Mansfield,  300 

T.  Scholefield,  734 

V.  Sewall,  38,  117,  691 

V.  Valentine,  729 

▼.  Wiswall,  708 
Norway  v.  Jansen,  238 
Norwich  v.  Breed,  347,  715 
Norwich  Gas  Co.  t.  Norwich  City  Gas 

Co.  358 
Nowell  V.  Wright,  313 
Noxon  V.  Hill,  308 
Noyes  ▼.  Colby,  627,  633 

T.  Momstown,  61,  37 1  • 


Noyes  v.  Shepherd,  87 

V.  Smith,  180,  189,  194 

Nugent  y.  Mississippi  Levee  Com'rs, 
328 
T.  Smith,  16 
V.  Vandeveer,  62,  127 

Nunn  V.  Georgia  R.  Co.  510 

Nutting  V.  Conn.  River  R.  Co.  503, 544 

O'Bannon  v.  Louisville,  &c.  R.  C0.422 
O'Barr  v.  Alexander,  559 
O'Brien  v.  Boston,  &c.  R.  Co.  240 

v.  Capwell,  708 

v.  McGlinchy,  74,  79,  80,  114 

v.  N.  Y.  Central  R.  Co.  493 

v.  St.  Paul,  274,  283,  289 
O'Byme  v.  Bum,  218 
O^Connell  V.  Baltimore,  &c.  R.  Co.  180, 
227    . 

V.  Leviston,  104 

V.  Strong,  141,  143 
O'Connor  v.  Adams,  46, 114,  203 

v.  Boston,  &c.  R.  Co.  73 

V.  Fond  du  Lac,  735 

v.  Pittsburgh,  283 

V.  Roberts,  227 
O'Dea  V.  Norcross,  204 
O'Donnell  v.  Allegheny  Valley  R.  Co. 
61,  184,  194,  227,  239,  488, 

523 
V.  Mo.  Pacific  R.  Co.  480 

V.  Providence,  &c.  R.  Co.  470 

O'Donohue  v.  Whitty,  566 

O'Fallon  v,  Daggett,  333 

O'Flaherty  v.  Union,  &c.  R.  Co.  71,  72, 

73 
O'Hagan  v.  Dillon,  93 

O'Hale  V.  Sacramento,  288 

O'Hara  v.  Brophy,  562 

V.  Portland,  254 
O'Keefe  v.  Chicago,  &c.  R.  Co.  94,  99, 

102,  103,  114,  480 
0*Laughlin  v.  Dubuque,  353,  375 
O'Lcary  v.  Mankato,  394 
O'Maley  v.  Dom,  650 
O'Mara  v.  Delaware,  &c.  Canal  Co.  479 

V.  Hudson  R.  R.  Co.  458,  481, 
769 
O'Meara  v.  New  York,  265 
O'Neal  V.  So.  Carolina  R.  Co.  751 
O'Neil  V.  Detroit,  353 

V.  New  Orleans,  289 

V.  St.  Louis,  &c.   R.  Co.    196, 
204,  459 
O'Neile  v.  Neilson,  61 
O'Neill  V.  Chicago,  &c.  R.  Co.  54,  56 

v.  Keokuk,  &c.  R.  Co.  207 

V.  St.  Louis,  &c.  R.  Co.  197 


xc 


Rt/trencei\       TABLE    OF    CASES.        [are  to  Mcti^m*. 


O'Rorke  v.  Union  Pac.  R.  Co.  208 
O'Rourke  v.  Hart.  168,  173 

V.  Peck,  726 
O'Sullivan  v.  Victoria  R.  Co.  180,  227 
Oakes  v.  Hill,  311 

V.  Spaulding,  635 
Oakham  v.  Holbrook,  16,  347 
Oakland,  &c.  R.  Co.  v.  Fielding,  73, 

115,342,408,  763 
Ochsenbeinv.  Shapley,  96,  loi,  150 
Odell  V.  Schroeder,  260,  299 

T.  Solomon,  712 
Odiorae  v.  Lyford,  731 
Odlin  V.  Stetson,  563 
Ogbum  V.  Connor,  735 
Ogden  V.  Rummens,  194 
Ogg  Y.  Lansing.  266 
Ogilvie  V.  Edinburgh,  292 
Ohio  Bank  v.  Butler,  585 
Ohio,  &c.  R.  Co.  V.  Brubaker,  421 

y.  Cole.  360,  426,  448 

T.  Collam,  53, 180,  206,  223, 240 

v.  Dunbar,  459 

V.  Eares,  482 

V.  Fitch.  44?,  446 

V.  Gullett,  61 

V.  Hammersly,  82,  no,  234 

V.  Jones,  423,  453 

V.  Lackey,  16 

V.  McClure,  435 

Y.  Meisenheimer,  423 

T.  Muhling,  486 

V.  Nickless,  113 

V.  Porter,  102 

T.  Rowland,  434 

V.  Schiebe,  521 

V.  Selby,  492,  505 

V.  Shanefelt,  678,  681 

V.  Stratton,  99,  520 

V.  Tindall,  241,  766 

V.  Whipple,  413 
Oil  City  Gas  Co.  v.  Robinson,  6j,  94 
Oil  Creek  R.  Co.  v.  Keighron,  26,  141, 

161,  666 
Oldfield  V.  Harlem  R.  Co.  83,  135, 137, 

410,  769,  772 
Oldham  v.  Sparks,  568 
Oleson  V.  Tolford,  53 
Olive  V.  Whitney  Marble  Co.  148 
Oliver  v.  Kansas  City,  334 

V.  La  Valle,  55,  742 

v.  Northeastern  R.  Co.  408 

V.  North  Pac.  Tr.  Co.  758 

V.  Worcester,  258,  259 
Olson  v.  Clyde,  227 

V.  Worcester,  338,  369 
Omaha  v.  Olmstead,  289 
Omaha,  &c.  R.  Co.  v.  Brown,  731 


Omaha  R.  Co.  v.  Doolittle,  93 
Ominger  v.  N.  Y.  Central  R.  Co.  87, 

225,  477 
Onderdonk  v.  Smith,  704,  725 
Onondaga  Co.  Bank  v.  Bates,  597 
Opsahl  V.  Judd,  104 
Orange  Co.  Bank  v.  Brown,  526 
Orange,  &c,  R.  Co.  v.  Miles,  57 

V.  Ward,  114 
Orcutt  V.  Kittery  Bridge  Co.  356, 393, 

397 
Ordway  v.  Bacon,  618 
Orme  v.  Richmond,  356 
Ormond  v.  Holland,  184 
Ormsbee  v.  Boston,  &c.  R.  Co.  88, 476, 

481,  482 
Ome  v.  Roberts,  628 
Ortmayer  v.  Johnson,  723 
Osbom  V.  Gillett,  124 
V.  Lenox,  628 

V.  Union  Ferry  Co.  410,  506 
Osborne  v.  Hamilton,  290,  368 

y.  Knox,  &c.  R.  Co.  182 

V.  Moi^an,  230,  243,  245 
Osgood  V.  Clark,  313 
Osincup  T.  Nichols,  628 
Osmond  v.  Widdicombe,  390 
Ostertag  v.  Pacific  R.  Co.  479 
Otis  V.  Janesville,  66 

v.  Thom,  66 
Ottawa  V.  Parks,  301 

V.  Washabaugh,  289 
Ottawa  Gas  Co.  v.  Qraham,  750 
Ould  V.  Richmond,  254 
Overton  v.  Freeman,  169,  173,  699 
Owen  V.  Brockschmidt,  767,  771 

V.  Chicago,  376 

v.  Great  Western  R.  Co.  509 

V.  Hudson  River  R,  Co.  61,  92r 
410 

V.  N.   Y.   Central  R.  Co.  198, 

199 
T.  State,  249 

Owens  V.  Gatewood,  621 

V.  Missionary  Society,  294 
V.  Richmond,  &c.  R.  Co.  107 

Owings  V.  Jones,  86,  108,  120,  726 

Oxford  V.  Peter.  146,  150 

Oysterbank  v.  Gardner,  57,  481 

Ozbum  V.  Adams,  635 

Pacific  R.  Co.  y.  Houts,  460,  461 

V.  Brown,  453 
Pack  V.  New  York,  144,  165,  166,  168, 

173,  298 
Packard  v.  Illinois  Central  R.  Co.  434 

V.  New  Bedford,  376,  382 
Packet  Co.  v.  McCue,  65 


Re/€rtnct*\       TABLE    OF    CASES.       \are  to  stctiont. 


XCl 


Paiddock  Y.  Cameron,  6i8 

V.  Northeastern  R.  Co.  406 

Paducah»  &a  R.  Co.  v.  Hoehl,  61,  73, 
108,  468 

Paf!  V.  Slack.  628 

Page  V.  Bucksport,  28,  346 
T.  Defries,  146 
V.  Great  Eastern  R.  Co.  455 
y.  Rollings  worth,  627,  655 
V.  North  Carolina  R.  Co.  433 
V.  Olcott,  663 
V.  Robinson,   119 
V.  Weathersfield,  270,  334 

Paine  v.  Partrich,  371 

Painter  v.  Pittsburgh,   165,  173,  298, 
699 

Painton  v.  Northern  Central  R.  Co. 

194.  197 
Pakalinsky  v.  N.  Y.  Central  R.  Co.  62, 

4i7i  472 
Palfrey  t.  Portland,  &c.  R.  Co.  124 

Palmer  v.  Andover,  346,  356,  378,  393 
V.  Ashley,  559 
V.  Barker,  649,  650 
V.  Crane,  623 
V.  Bearing,  96,  114 
V.  Denver,  &c.  R.  Co.  197 
T.  Gallup,  619 
V.  Lincoln.  298 
V.  Missouri  Pac.  R.  Co.  58,  676, 

681 
V.  Mulligan,  730 
T.  Portsmouth,  348 
V.  Silverthom,  056 

Palys  V.  Erie  R.  Co.  94,  47$ 

Pantam  v.  Isham,  665 

Panton  v.  Holland,  700,  701 

Pantzar  v.  Tilly,  &c.  Mining  Co.  197, 
204,230 

Papnav.  Rose,  310 

Pardee  v.  Robertson,  619,  623 

Parfaam  v.  Blackwelder,  143 

Parish  v.  Eden,  368 

Parkv.  O'Brien,  107,   114,  634,  639, 
654 

Paiker  v.  Adams,  107,  650,  654 
V.  Barnard,  704,  705 
V.  Boston,  &c.  R.  Co.  393 
Y.  Boston,  &c.  Steamboat  Co. 

506,  518 
V.  Fenn.  619 
Y.  Gordon,  143 
Y.  Griswold,  733 
Y.  Lowell,  274,  287,  370 
Y.  Macon,  270,  289,  354 
Y.  Portland  Publishing  Co.  97 
Y.  Rensselaer,  &c.  R.  Co.  435, 

444 


Parker  v.  Rolls,  565,  674 

V.  Walrod,  306 

V.  Wilmington,  &c.  R.  Co.  569, 
472 
Parkhills  v.  Brighton,  loi,  376 
Parkhurst  v.  Johnson,  203 
Parks  V.  Alta  California  Tel.  Co.  532, 

755 
V.  Newburyport,  735 

Pamaby  v.  Lancaster  Canal  Co.  386^ 

725 
Parody  v.  Chicago,  &c.  R.  Co.  215 
Parrot  y.  Wells,  il,  16,  38,  47,  57,  689 
Parrott  v.  Dearborn,  619,  621 

V.  Housatontc  R.  Co.  747 
V.  Knickerbocker  Ice  Co.  747 
Parry  v.  Smith,  169,  695 
Parsons  v.  Goschen,  300 
Y.  Lindsay,  749 
Y.  N.  Y.  Central  R.  Co.  525 
Y.  San  Francisco,  254 
V.  Winchell,  244,  248 
Partenheimer  y.  Van  Order,  31,  638 
Partridge  y.  Scott,  701 
Passenger  R.  Co.  y.  Young  151 
Pastene  v.  Adams,  36,  704 
Patch  V.  Covington,  265 
Paterson  Bank  v.  Hamilton,  622 
Paterson  V.  Wallace,  54,  87,  91,  189, 

194,  215,  222,227,  230 
Patrick  v.  Pote,  86 

Patscheider  v.  Gt.  Western  R.  Co.  526 
Patten  v.  Chicago,  &c.  R.  Co.  55,  410 
V.  Libby,  739,  752 
v.  Rea,  148 

V.  Wiggin,  606,  607,  612 
Patterson  v.  Colebrook,  53,  384 
V.  East  Bridge  Co.  396 
v.  New  York,  300 
V.  Philadelphia,  &c.  R.  Co.  114 
V.  Pittsburgh,  &c.   R.  Co.  91, 
186,   206,    211,    214,    215, 
221,  233 
Y.  Society,  &c.  281 
V.  Wabash,  &c.  R.  Co.  502,  Ji8 
Pattison  v.  Syracuse  Nat.  Bank,  588 
Patton  V.  Montgomery  county,  257 

V.  West  End,  &c.  R.  Co.  453 
Paulitsch  V.  N.  Y.  Central,  &c.  R.  Co. 

508,  510 
Paulmier  v.  Erie  R.  Co.  65,  187 
Paxton  V.  Beyer,  16 
Payne  v.  Chicago,  &c.  R.  Co.  66 

Y.  Humeston,  &c.  R.  Co.  483 

Y.  McKinley,  371 

Y.  Reese,  114,  189 

V.  Rogers,  120,  123,  708 

v.  Smith,  646 


' 


XCll 


Xe/krtmcts]       TABLE    OF    CASES.       XargUttdUmt. 


Payne  v.  Troy,  &c.  R.  Co.  382,  417 
Peach  V.  Utica,  88,  277,  340,  481 
Peacheyv.  Rowland,  173 
Pearsali  v.  Western  U.  Tel.  Co.  542, 

S47,  548,  755 
Pearson  v.  Cox,  169 

V.  Milwaukee,  &c.  R.  Co.  419, 

453 
V.  Zable,  298 

Pease  v.  Chicago,  &c.  R.  Co.    227, 
240 
V.  Delaware,  &c.  R.  Co.  493 
Peavey  v.  Robbins,  311 
Peck  V.  Austin,  262 

V.  Batavia,  8,  270,  281,  289,  314, 

328 
V.  Ellsworth,  258,  370 
V.  Hurlbut,623 
V.  Neil,  31,  514 

V.  New  York  &  N.  Haven  R.  Co. 
67,89 
Peckham  v.  Henderson,  365,  374 

V.  Lebanon,  333 
Peirce  v.  Partridge,  619 
Pekin  v.  Brereton,  332 

V.  Newell,  279 
Pence  t.  Chicago,  &c.  R.  Co.  476 
Pendlebury  v.  Greenhalgh,  168 
Pendleton  St.  R.  Co.  v.  Shires,  457 

y.  Stallman,  457,  463 
Pendrill  v.  Second  Av.  R.  Co.  56 
Pennington  v.  Streieht,  303 

V.  Western  U.  Tel.  Co.  755 
V.  Yell,  559,  565,  572 
Peniston  v.  Chicago,  &c.  R.  Co.  506 
Pennsylvania  v.  Wheeling,  &c.  Bridge 

Co.  250,  283 
Pennsylvania  Canal  Co.  v.  Bentley,  53, 
58, 108,  476 
V.  Burd,  399 

V.  Graham,  9,  332,  387,  390 
Pennsylvania  Hall,  Re^  261 
Pennsylvania  Co.  v.  Conlan,  13,   53, 
476 
V.  Duquesne,  390 
T.  Gallaher,  182 
T.  Hensil,  13,  25,  29,  57,  467 
V.  Krick,  463 
V.  Lvnch,  221 
V.  Nfarion,  87,  410 
v.  Morel,  478 
V.  Rathgeb.  476 
T.  Roney,  85 
▼.  Rudel,  90 

V.  Whitlock,  30,  66q,  666 
Pennsylvania  R.  Co.  y.  Acfcerman,  468, 
476 
y.  Aspel,  61,  520 


Pennsylvania  R.  Co.  v.  Atha,  704 

V.  Bantom,  486,  766,  769 

V.  Bamett,  53,  360,  426 

V.  Beale,  476,  477 

V.  Bock,  71,  82 

V.  Books,  766 

y.  Butler,  766,  770 

V.  Canal  Commissioners,  2^4 

V.  Coon,  47 

V.  Fortney,  108 

y.  Gallentine,  113 

V.  Goodman,  485 

y.   Henderson,   382,   482,  492, 
505,  766 

y.  Hope,  27,  5$,  666 

V.  Tames,  82 

V.  Keller,  133,  766 

y.  Kelly,  73,  1 1 5,  763,  7^6 

V.  Kerr,  30,  426 

V.  Ogore,  508,  520 

V.  Lacey,  55 

V.  Lanpion,  61,  523,  524,  766 

V.  Lewis,  72,  I5r 

V.  McCloskey,  519 

y.  McTighe,  87 

y.  Matthews,  466 

V.  Miller,  729 

y.  Ogier,  91,  137,  766,  772 

V.  Patterson,  399 

y.  Price,  129,  225,  488 

y.  Riblet,  418,  422 

y.  Righter,  56,  102,  112,  476 

y.  Roy.  51,  502 

y.  Sinclair,  64 

v.  Smith,  7 

y.  Smyth,  19 

v,  Toomley,  151,  513 

y.  Vandeyer,  766 

y.  Vandiver,  98,  151,  493 

y.  Wachter,  185,  241 

y.  Watson,  675 

y.  Weber,  108,  114,  463,  476 

y.  Werner,  89,  477 

v.  Zebe,  61,  521,  766 
Pen  ton  v.  Murdoch,  633 
People  y.  Adsit,  276,  324,  340,  348 

v.  Albany,  269 

y.  Auditor,  317 

y.  Bristol,  &c.  Turnpike  Co.  311 

y.  Brooklyn,  263,  269,  336 

V.  Campbell,  307,  319 

y.  Canal  Board,  398 

y.  Carpenter,  350 

y.  Chenango  County,  294 

y.  Colby,  602 

y.  Commissioners  of   Hudson, 

276,  334,  337,  340,  348 
y.  Cunningham,  332,  362,  365 


R*Mttu»\      TABLE    OF    CASES.       \artUf€iUnt, 


XClll 


People  ▼.  Dennison»  249 
T.  Eastwood,  no 
▼.  Edmonds,  310 
T.  Esopus,  256 
V.  Goshen  Turnp.  Co.  387 
Y.  Haughton,  310 
▼.  Haws,  254 
T.   HiUsdale   Turnp.   Co.   386, 

388 
▼.  Horton,  362 
V.  Kerr,  333 
▼.  Kingman,  333 
V.  LaniDier,  333 
▼.  Lambom,  569 
▼.  Lawrence.  250 
V.  Little  Valley.  256 
▼.  Lochfelm,  334 
V.  Mayor,  &c.  of  New  York,  573 
T.  Medical  Soc.  323 
▼.  Miles,  249 
T.  Morrell,  254 
▼.  Morris,  2C4 
Y.  New  York,  269 
Y.  Pease.  31 1 

Y.  Plymouth  Plankroad  Co.  386 
Y.  Saratoga,  &c.  R.  Co.  391 
Y.  Schenectady,  310 
Y.  Seaman,  311 
Y.  Stocking,  306,  310 
Y.  SuperYisors,  &c.  337 
Y.  Supervisors  of  Livingston,  310 
Y.  Supervisors  of  New  York,  310 
Y.  Supervisors  of  Ulster,  310. 

339.340 

Y.  Talmadge,  249 

Y.  Town  Auditors,  &c.  339 

v.  Troy,  &c  R.  Co.  415 

v.  Utica  Ins.  Co.  269 

Y.  Waterford,  &a  Tump.  Co. 
272,  279 

v.  Watertown,  249 

v.  Yonkers,  269 
Pieople's  Pass.  R.  Co.  v.  Green,  473 

Savings  Bank  v.  Cupps,  588 
Peoria  V*  Simpson,  713 
Peoria  Bridge  Asso.  v.  Loomis,  102, 

^     379.  389.  743t  758 

Peoria,  &c.  R.  Co.  v.  Champ,  453 

v.  Dugan,  436 

Y.  Lane,  457,  502,  524 

v.  Miller,  102,  460 

Y.  Reynolds,  411,  516 

v.  Siltman,  62,  467 
Pepin  V.  Dunham,  618 
Percival  v.  Tones,  308 
Perigo  V.  Chicago,  &c.  R.  Co.  217 
Perionowsky  v.  Freeman,  607 
Perkins  v.  Chicago,  &c.  R.  Co.  522 


Perkins  y.  Concord  R.  Co.  382 

Y.  Eastern  R.  Co.  57,  107,  418, 

434,  435,  436 
v.  Fayette,  346,  352,  355 

V.  Fond  du  Lac,  86,  288,  363, 

376 
v.  Lawrence,  259,  300 

V.  Missouri,  &c.  R.  Co.  150 

V.  Mossman,  629 

Y.  N.  Y.  Central  R.  Co.  491,505 

V.  Oxford,  301 ,  394 

V.  Perkins,  640 
Perley  v.  Eastern  R.  Co.  677 

Y.  Foster,  618,  620 

V.  Georgetown,  299,  300 
Perrin  v.  Hill,  577 
Perring  v.  Rebutter,  557 
Perry  v.  Buss,  310,  313 

v.  Central  R.  Co.  480 

v.  Dubuque,  &c.  R.  Co.  407,425 

Y.  Lansing,  66 

Y.  Marsh,  214 

Y.  Ricketts,  194,  197 

Y.  Worcester,  105,  370 
Pershing  v.  Chicago,  &c.  R.  Co.  407 
Peru,  &c.  R.  Co.  v.  Haskett,  360,  421, 

448 
Peschel  v.  Chicago,  &c.  R.  Co.  227 
Peter  v.  Kendall,  333 
Peters  v.  Fergus  Falls.  292 

v.  Harrison  Wire  Co.  194 

v.  Rylands.  502 

v.  State,  256 
Peterson  v.  Chicago.  &c.  R.  Co.  360 
Petersbui^h  v.  Applegarth,  285 
Pettengill  v.  Yonkers,  298 
Pettigrew  v.  Evansville,  283, 735 

v.  St.  Louis,  &c.  Steel  Co.  144 
Pettit  V.  May,  634 
Peverly  v.  Boston,  86,  523 
Pfau  V.  Reynolds,  360 

V.  Williamson,  170 
Pf eiffer  v.  Ringler,  204 
Phelon  Y.  Stiles,  141 
Phelps  V.  Cutler,  619 

V.  Dolan,  310 

v.  London,  &c.  R.  Co.  526 

V.  Mankato,  334 

v.  New  Haven,  &c.  R.  Co.  743 

v.  Nowlen,  700 

v.  Sill,  303 

V.  Wait,  122,  244,  248,  645 
Philadelphia  v.  Weller,  342,  345 
Philadelphia  Iron,  &c.  Co.  v.  Davis, 

197 
Phila.  &  Reading  R.  Co.  v.  Anderson, 

V.  Latshaw,  676 


XCIV 


JU/invmcM\       TABLE    OF   CASES.       \,mr€ i*  ttdiMu, 


•  < 


Philadelphia  &    Trenton    R.  Co.  v. 

Stimpson,  317 
Phila.  W.  &  B.  R.  Co.  v.  State,  225 
Philadelphia,  &c.  R.  Co.  v.  Anderson, 

33t  407,  459,  516 
V.  Brannen,  152 
V.  Boyer,  13.  25,  51,  57,  63,  66, 

86 
T.  Constable,  666 
V.  Derby,  142. 146,  154,  IS5»486, 

491,  706 

▼.  Ervin,  13 

V.  Fronk,  463 

V.  Hagan,  92,  463 

V.  Hassard,  73 

T.  Hendrickson,  681 

V.  Henricc,  57 

Y.  Hogelancf,  66 

V.  Hummell,  97,  151, 480,  484 

V.  Keenan,  195 

V.  Killips,  426 

V.  Layer,  465 

V.  Lehman, 

V.  Long.  71,  72,  78,  87,  114,460 

V.  Schultz,  675.  676,  681 

V.  Spearen,  53,  73,  99,  100,  464, 

483 
V.  Stebbing,  8,  27,  57,  11 1 

V.  Stinger,  i,  10,  360,  426,  474 

V.  Phila.  Tow  Boat  Co.  104,395 

V.  Yeiser,  11,  672,  676 

V.  Yer^rer,  58,  676 

Phillips  V.  Bndge,  572,  621 

V.  Brigham,  40 

V.  Chicago,  &c.  R.  Co.  225 

V.  Commonwealth,  118,  325,341 

V.  Dickerson,  28.  742 

V.  Rensselaer,  &c.  R.  Co.  91, 

519 
V.  Southwestern  R.  Co.  758, 760 

V.  Veazie,  357 

▼.  Wilpers,  98 
Phinney  v.  Phinney,  243 
Phipps  V.  Millburv  Bank.  581 
Phoenixville  v.  Pnoenix  Iron  Co.  342, 

360 
Phyfe  V.  Manhattan  R.  Co.  745 
Pickard  v.  Collins,  708 

V.  Smith,  14,  176,  315,  592,  713, 
719 
Pickens  7.  Diecker,  628 
Pickering  v.  Coleman,  313 

V.  Orange,  631 
Pickett  V.  Atlas  Steamship  Co.  240 

V.  Pearsons,  567 
Pidgeon  v.  Williams,  573,  575 
Pierce  v.  Blake,  569 

V.  Dart,  332,  371 


Pierce  V.  New  Bedford,  262 
V.  Strickland,  619 
T.  Whitcomb,  90,  705,  706 
V.  Worcester  R.  Co.  &J7 
Piercy  v.  Avenll,  313,  364 
Pierrepont  v.  Loveless,  164, 168 
Pierson  v.  Gale,  306 
Pietzner  v.  Shinnick,  421 
Piggot  Y.  Eastern  Counties  R.  C0.675, 

676 
Pike  V.  Carter,  306 
Y.  Emerson,  $73 
V.  Megoun,  311 
Pilot  Boy,  The,  4^5 
Pimm  V.  Roper,  612 
Pinckney  v.  Western  Union  Tel.  Co. 

529^  534,  542 
Pingree  v.  Leyland,  209 

Pinkham  v.  Topsfidd,  363 

PioUett  V.  Simmers,  104,  355,  381,  7<» 

Piper  V.  Menifee,  603 

V.  Manny,  22 

V.  Pearson,  306 
Pippen  V.  Wilmington,  &c.  R.  Co.  432 
Pippin  V.  Sheppard,  116 
Pitman  v.  Francis,  574 
Pitt  V.  Yolden,  558,  559,  572 
Pitts  V.  Gaince,  644 

V.  Lancaster  Mills,  730 
Pittsburgh  City  R.  Co.  v.  Grier,  89, 285. 

704,  725,  727 
Pittsburgh,  &c.  R.  Co.  v.  Adams,  loo, 
186,  218 

V.  Allen,  437,  449 

V.  Andrews,  61,  519 

V.  Bingham,  97,  705 

V.  Bowycr,  434 

V.  Bumstead,  72,  76 

V.  Caldwell,  78,  84,  91 

V.  Campbell,  58.  678 

V.  Collins,  96,  98,  480 

V.  Culver,  668 

V.  Cunnington,  434 

V.  Devinney,  226 

V.  Donahue,  513 

V.  Dunn,  408,  476 

V.  Eby,  421 

T.  Ehrhart,  421 

V.  Evans,  54 

V.  Gilleland,  407,  412 

V.  Goss.  480 

V.  Henderson,  187,  230 

V.  Hinds,  512 

V.  Hixon,  678,  681 

V.  Howard,  421 

V.  Jones,  678,  681 

V.  Kams,  27,  427 

V.  Kirk,  150 


R*f€rtnc€i\       TABLE    OF    CASES.        \ar$touciUnt. 


xcv 


Pittsbuiig^h,  &c.   R.  Co.  V.   Knutson, 
I02,  459,  467 
V.  Krichbaum,  114 
Y.  Laufman,  435 
'▼.  Lewis,  225 
▼.  McClurg,  56,  6iy  519 
▼.  Martin,  51Q 
V.  Maurer,  4^ 
V.  Methuen,  421, 453 
V.  Nelson,  85,  678 
V.  Pearson,  71,  72 
V.  Pillow,  512 
V.  Powers,  180,  238 
V.  Ranney,  226 
▼.  Sentmeyer,  199,  207,  416 
▼.  Shannon,  102 
V.  Smith,  64,  421,  437,  450 
V.  Sponier,  479 
V.  Stuart,  418,  435 
V.  Taylor,   28,  loi,   379i   426, 

748 

V.  Thompson,  184,  496 

V.  Vining,  7if  74 

V.  Williams,  516 

V.  Wright,  114 

V.  Yundt,  417 
Httston  V.  Harts,  356 
Pitzner  v.  Shinnick,  94 
Pixlcy  V.  Qark,  252,  728,  729,  731,  732 
Plank  ▼.  N.  Y.  Central,  &c.  R.  Co. 

194,213 
Flank-road  Co.  y.  Ramage,  385 

Y.  Reineman,  385 

V.  Thomas,  385 
Plant  y.  Lone  Island  R.  Co.  333 
Plaster  v.  Ilhnois,  &c.  R.  Co.  27 
Piatt  V.  Famey,  708 

V.  Forty-second  St.,&c.  R.  Co.  87, 
521 

V.  Johnson,  729,  730 

V.  Sherry,  616 
Plattsmouth  y.  Mitchell,  loi,  353 
Piatz  V.  Cohoes,  66,  67, 104,  346,  381 
Playford  v.  United  Kingdom  Tel.  Co. 

^    532>543 
Pleasants  v.  Fant,  56 

Ploen  V.  Suflf,  711 

Plopper  Y.  New  York,  &c.  R.  Co.  87, 

521 
Pluckwell  Y.  Wilson,  651 
Plumlcig^  Y.  Dawson,  733 
Plumley  v.  Birge,  62,  73,  639 
Plummer  v.  Eastern  R.  Co.  477 
Plymouth  y.  Painter,  318 
Poeppers  y.  Missouri,  &c.  R.  Co.  55, 

666.678 
Poiricr  V.  Carroll,  180.  210,  215 
Poland  V.  Earhart,  686 


Polaria,  The,  141 

Poler  V.  N.  Y.  Central  R.  Co.  411,  425, 

441,  45o»  451 
Polk  V.  Plummer,  249 

Pollard  V.  New  Haven  R.  Co,  523 

V.  Wobum,  375 
Pollett  Y.  Long,  30,  95,  666,  729,  732 
Polley  Y.  Buffalo,  296 
Pollock  Y.  Eastern  R.  Co.  62 

Y.  Louisville,  260 

V.  Stables,  179 
Polly  V.  McCall,  731 
Pomeroy  v.  Donaldson,  333 

Y.  Milwaukee,  &c.  R.  Co.  360 
Pomfrey  y.  Saratoga  Springs,  277, 333, 

m  340, 364, 369,  373,  376, 382 

Pond  V.  Vanderveer,  618 

Ponton  Y.  Wilmington,  &c.  R.  Co.  180, 

239 
Pool  V.  Chicago,  &c.  R.  Co.  61,  227, 

473 
Poole  V.  North  Carolina  R.  Co.  84,  481 

Pope  Y.  Western  Union  Tel.  Co.  533, 

539,  754 
Popplewell  V.  Pierce,  642 

Porter  County  Com*rs  v.  Dombke,  369 

Porter  y.  Hannibal,  &c.  R.  Co.  217, 

758 

Y.  Pierce,  619 
Y.  Say  ward,  625 
Posey  V.  Scofield,  59 
Post  Y.  Boston,  338,  350 
Y.  Lincoln,  704 
V.  Munn,  333 
V.  StockweU,  376 
Potter  Y.  Bunnell,  360,  414 

V.  Castleton,  3S4j  351*  356 

V.  Chicago,  &c.  R.  Co.  54,  102, 

108 
V.  Faulkner,  182,  183 
v.  Moran,  645 
Y.  Morgan,  615 
V.  Seymour,  169 
V.  Warner,  102,  741 
Potts  V.  Plunkett,  194 
Poucher  v.  N.  Y.  Central,  &c.  R.  Co. 

178, 492,  505  ,      , 

Pottstown  Gas  Co.  v.  Murphy,  692 
Pouhn  Y.  Broadway,  &c.  R.  Co.  508 
Poult  on  V.  Southwestern  K.  Co.  145 
Pound  V.  Port  Huron,  &c.  R.  Co.  423, 

448 
Powell  V.  Deveney,  31,  35,  66,  346 

Y.  Mo.  Pacific  R.  Co.  460,  475 

V.  Myers,  526 

V.  N.  Y.  Central  R    Co.  1 14, 

477 
V.  Powell,  112 


XCVl 


R*/tr€ncet\       TABLE    OF    CASES.       \ar€  U  Mctumt, 


Powell  T.  Salisbury,  662 

V.  Tuttlc,  293,  597 
Power  V.  First  Nat.  Bank,  582 

V.  Kent$  571 
Powers  V.  Davenport,  40 
V.  Harlow,  73,  688 
V.  Kindt,  638 

▼.  N.  Y.,  Lake  Eric,  &c.  R.  Co. 
209,  217 
Prairie  State,  &c.  Co.  v.  Doigr,  173^  699 
Prather  v.  Kean,  589 

V.  Lexington,  261 
Pratt  V.  Amherst,  350 

V.  Atlantic,  &c.  R.  Co.  677 
V.  Gardnen  303,  307,  308 
V.  Hill,  306 
V.  Lamson,  730,  733 
Pray  t.  Jersey  City,  256,  288 
Prendergast  v.  Grand  Trunk  R.  Co. 

678 
Prentice  v.  Geiger,  729,  734 
Prentiss  V.  Boston,  107,  iii    112,  366, 

384 
Presbyterian  Socy.  v.  Auburn,  &c.  R. 

Co.  409 
Prescott  V.  Eastern  R.  Co.  426,  470 

V.  Knowles,  628 
Pressey  v.  Wirth,  642 
Prestwich  v.  Foley.  573 
Pretty  v.  Bickmore,  709 
Price  V.  Bullen,  571 

V.  Houston  D.  Nav.  Co.  180 

V.  New  Jersey  R.,  &c.  Co.   57, 
418,  430 

V.  Sacramento,  256 

V.  St.  Louis,  &c.  R.  Co,  61,  99 
Prickett  V.  Atchison,  &c.  R.  Co.  419, 

434t  453 
Prideaux  v.   Mineral  Point,    66,  108, 

349»  377 
V.  Morrice,  311 

Priest  V.  Nichols,  56,  $j^  %6 
Priester  v.  Augley,  146,  155,  686 
Priestley  V.  Fowler,  i5o,  1S4,  194 
Prince   George's  County  ▼.  Burgess, 

loi,  108,  257 
Princeton  v.  Griske,  283 
Prindle  v.  Fletcher,  368,  369 
Prinele  v.  Chicago,  &c.  R.  Co.  93 
Pritcnett  V.  Morgan  County,  257 
Pritchard  v.  La  Crosse,  &c.  R.  Co.  428 
Probst  V.  Delamater,  189 
Proctor  V.  Andover,  344,  388 

V.  Hannibal,  &c.  R.  Co.  128, 
428 

V.  Jennings,  28,  35 

V.  Wilmington,  &c.  R.  Co.  428 
Protector,  The,  172 


Providence  v.   Clapp,  288,  333,   350, 

352»  363 
Pruitt  V.  Hannibal,  &c.  R.  Co.  33,  39, 

40 
Puffer  V.  Orange,  347,  355 
Pullman  Palace  Car.  Co.  v.  Bluhm,  31, 

742 
v.  Smith,  527 

Pumpley  v.  Green  Bay  Co.  283,  409 
Purinton  v.  Maine  Central  R.  Co.  483 
Puri  V.  St.  Louis.  &c.  R.  Co.  62, 88 
Purple  ▼.  Green&eld,  369 
Purvis  V.  Coleman,  52 
V.  Landell,  559 
Puryear  v.  Thompson,  141,  152 
Puterbaugh  v,  Reasor,  69 
Putnam  v.  Broadway,  &c  R.  Co.  512 
Pye  V.  Mankato,  274 
Pyle  V.  Richards,  729 
Pym  V.  Gt.  Northern  R.  Co.  137,  499, 

769 
Pyne  v.  Chicago,  &c.  R.  Co.  241 
Pzolla  V.  Michigan  Central  R.  Co.  62 

Quackenbush  v.  Wisconsin,  &c,  R. 

Co.  208,  422 
Quaid  V.  Cornwall,  197 
Quaife  v.  Chicago,  &c.  R.  Co.  57,  58 
Quarman  v.  Bamett,  142, 168, 171, 173, 

315 
Queen,  The,  172 

Quested  v.   Newburyport,  &c.  R.  Co. 

^  .  f  57,  459 

Quigley  v.  Central  Pac.  R.  Co.  493 

Quimby  v.  Boston,  &c.  R.  Co.  415 

V.  Vanderbilt,  503 

v.  Vermont,  &c.  R.  Co.  47,  57, 

437 

Qum  V.  Lowell  Electric  Light  Co.  683 
V.  Middlesex  Electric  Lieht  Ca 

683  ^ 

V.  Moore,  135,  137,  769 

Qumcey  v.  Jones,  283 

Quincy  v.  Barker,  9^^  363 
V.  Jones,  701 

Quincy  Canal  v,  Newcomb,   24,  371, 
400,402 
Coal  Co.  V.  Hood,  194,  205 
Mining  Co.  v.  Kitts,  226,  230 
&c.  R.  Co.  V.  Wellhoener,  27 

Quinlan  v.  Sixth  Av.  R.  Co.  647 
V.  Utica,  369,  382 

Quinn  v.  Donovan,  102 

V.  Illinois  Central  R.  Co.  523 
v.  N.  J.  Lighterage  Co.  226, 233 
V.  Power,  146,  147,  150 

Quirk  V.  Holt,  654 


Re/grtnca\       TABLE    OF    CASES.       [•rt  to  ueti^iu. 


XCVll 


Raby  v.  Cell,  56 
RadclifF  y.  Brooklyn,  283,  700 
RadcMe  t.  St  Louis,  &c.  R.  Co.  434 
Radlcy  v.  Northwestern  R.  Co.  94,  99 
Radwav  v.  Briggs,  285,  333,  356,  725 
Ragsdale  v.  Memphis,  &c.  R.  Co.  239 
Raiford  v.  Mississippi,  &c.  R.  Co.  419, 

460 
Rail  y.  Potts,  311 
Railroad  Co.  v.  Alabama,  249 

y.  Barron,  413,  $20 

V.  Brown,  413 

V.  Cunningham,  417 

V.  Fort,  46 

V.  Gladmon,  73,  108 

y.  Harris,  503 

y.  Hartley,  358 

V.  Herbeck,  78 

y.  Houston,  90,  482 

V.  Jones,  I,  61,  86,  207,  523 

V.  Lacy,  132 

y.  Leech,  185 

y.  Lockwood,  550,  551 

y.  Manufg.  Co.  210 

y.  Miller,  180 

V.  Norton,  63,  99 

V.  Ogden,  96 

V.  Reeves,  33,  40 

y.  Richmond,  358 

V.  Rush,  181 

V.  Singleton,  98 

V.  Stout.  53,  57,  72,  151 

V.  Tennessee,  249 

y.  Walker,  62,  103 

V.  Wetmore,  146 
Raine  v.  Alderson,  1 1 9 
Rains  y.  St.  Louis,  &c.   R.  Co.  198, 
207,  416 

y.  Simpson,  303,  308 
Ramsdell  y.  Morgan,  75 
Ramsden  v.  Boston,  &c.  R.  Co.  1 54 
Ramsey  v.  Rushville  R.  Co,  114,  351 
Randall  y.  Baltimore,  &c.  R.  Co.  57, 
180,  181,  224,  241 

v.  Brigham,  303 

y.  Chesire  Tump.  Co.  387,  397 

y.  Eastern  R.  Co.  270,  356 

y.  Ikey.  559 

y.  Northwestern  T.  Co.  108 

y.  Silverthom,  729 
Randleson  v.  Murray,  168 
Rankin  v.  Schadfer,  574 
Ransier  y.  Minneapolis,  &c.*R.  C0.410 
Ransom  v.  Chicago,  &c.  R.  Co.  62,426, 

467, 470 
y.  Cothran,  567 
y.  Halcott,  620 
V.  N.  Y.  &  Erie  R.  Co.  758 

Vol.  I-  G 


Rapho  V.  Moore,  257,  368,  394,  397 
Rappelyea  y.  Hulse,  644,  645 
Rapson  y.  Cubitt,  168,  169,  173 
Randan  v.  Centrsd  Iowa  R.  Co.  741 
Rasmussen  v.  Chicago,  &c.  R.  Co.  209 
Rathbun  v.  Payne,  102 
Rau  V,  Minn.  Valley  R.  Co.  713 
Rauch  V.  Lloyd,  54,  72,  73,  92,  479 
Rawson  v.  Dole,  616,  625 

y.  Penn.  R.  Co.  210,  504 
Rawstron  v.  Taylor,  734,  735 
Ray  y.  Birdseye,  572 

V.  Manchester,  350,  355 
Raymond  v.  Lowell,  352,  353,  375 

V.  State,  249 
Rayner  v.  Mitchell,  147 
Read  v.  Barker,  731 

y.  Boston,  &c.  R.  Co.  104 

V.  Edwards,  627,  628,  629 

V.  Gt.  Eastern  R.  Co.  140 

V.  Morse,  668 

V.  Spaulding,  39,  40 
Readhead  v.  Midland  R.  Co.  11,  407, 

494,  497 
Reading,  &c.  R.  Co.  v.  Ritchie,  56,  108, 

460,  476,  477 
Readman  v.  Conway,  382,  710 
Ream  v.  Pittsburgh,  &c.  R.  Co.  107 
Reardon  v.  N.  Y.  C.  Card  Co.  218,222 
Reber  v.  Tower,  197 
Rector  v.  Pierce,  340,  377 
Redpath  v.  Western  U.  Tel.  Co.  553 
Red  River  Mills  v.  Wright,  729 
Redwood  Cemetery  v.  Bandy,  334 
Reece  v.  Rigny,  565,  571 
Reed  v.  Allegheny,  173,  298 

V.  Belfast,  258,  288,  337,  338,383 

V.  Cornwall,  334,  336,  388 

V.  Chicago.  &c.  R.  Co.  759 

V.  Darlington,  601 

V.  Deerfield,  379 

V.  N.  Y.  Central  R.  Co.  499 

V.  Northfield,  1 10,  368,  376 

V.  Penn.  R.  Co.  665 
Reedie  v.  Northwestern  R.  Co.   168, 

170.  173*  699 
Reese  v.  Biddle,  180,  227 
Reeside  v.  Walker,  249 
Reeves  v.  Delaware,  &c.  Co.  61, 92,  93, 
99,  418,  476 

V.  Larkin,  360 

V.  State  Bank,  582 
Reget  V.  Bell,  93 
Regina  v.  Bamber,  348 

y.  Birmingham,  &c.  R.  Co.  337, 

392 
y.  Derbyshire,  391 
V.  Bucknall,  708 


XCVlll 


R^trfne€s\       TABLE    OF    CASES.       imrtUstetwu. 


Regina  v.  Duchess  of  Bucklugh,  337 

V.  Eastern  Counties  R.  Co.  279 

V.  Gloucestershire,  391 

V.  Heathcote,  311 

V.  Hornsea,  348 

▼.  Lincoln,  392 

V.  London,  &c.  R.  Co.  392 

T.  Manchester,  &c.  R.  Co.  279 

V.  McFarlane,  250 

V.  McLeod,  250 

V.  Paul,  348 

V.  Ramsden,  342 

V.  Sharpe,  279 

V.  Stephens,  145,  156 

V.  United  Kingdom  Tel.  Co.  359 

V.  Watts,  347 
Rehberg  v.  New  York,  368 
Reich  V.  New  York,  364 
Reid  V.  Gifford,  731 
Reinhard  t.  New  York,  296 
Reinig  v.  Buffalo,  373 
Reiper  v.  Nichols,  666 
Relle  V.  Western  U.  Tel.  Co.  543 
Rem  be  V.  N..Y.,  Ontario,  &c.  R,  Co.  91, 

114 
Remer  v.  Long  Island  R.  Co.  480 
Renick  v.  Orser,  625 
Renneker  v.  South  Carolina  R.  C0.519 
Renner  v.  Canfield,  686 
Reno  V.  Hoean,  550 
Renwick  v.  Morris,  332,  365 

T.  N.  Y.  Central  R.  114,  375,468 
Reock  V.  Newark,  269 
Requa  v.  Rochester,  270,  281,  390 
Respublica  v.  Sparhawk,  261 
Revill  V.  Pettit,  306 
Rex  V.  Buckingham,  391 

V.  Bucks,  390,  394 

V.  Carlisle,  362 

V.  Constable,  309 

V.  Cross,  362,  365 

V.  Cumberworth,  335 

V.  Derby,  269 

V.  Devon,  390,  391,  392 

V.  Ecclesfield,  337,  394 

V.  Edmonton,  334 

V.  Egerly,  365 

V.  Flecknow,  342 

V.  Glannorgan,  3?o»  395 

V.  Great  Canfiela,  362 

V.  Hendon,  337,  394 

V.  Jones,  332,  362,  365 

V.  Kent,  342,  390 

V.  Kerrison,  390,  408 

V.  Lancashire,  390 

V.  Landulph,  348 

V.  Leake,  334 

V.  Lindsey,  342,  390 


Rex  V.  Lloyd,  333 

V.  Lone,  612 

V.  Machynlleth,  394 

V.  Medley,  365 

V.  Middlesex,  390 

V.  Montague,  348 

V.  Northampton,  390,  391 

V.  Oxfordshire,  391 

V.  Pedly,  120,  708 

T.  Russell,  362,  365 

V.  St.  Giles,  337 

V.  Salop,  333,  391 

V.  Severn,  &c.  R.  Co.  333, 408 

T.  Simpson,  608 

V.  Skinner,  ^37 

V.  Smith,  362 

v.  Stratford-upon-Avon,  394 

V.  TrafFord,  390 

V.  Van  Butchell,  608 

V.  Ward,  362 

V.  Watts,  738 

V.  West  Riding  of  Yoric,  392 

V.  Whitney,  391 

V.  Yorkshire,  337,  390,  395 
Rexford  v.  State,  251,  398,  401 
Rexter  v.  Starin,  85, 114 
Reynolds  v.  Clarke,  644 

V.  Graves,  605,  606 

T.  Hanrahan,  644 

V.  Hindman,  62 

V.  N.  Y.  Central  R.  Co.  73, 112, 
114 

V.  Orvis,  306 
Rheola,  The,  141 
Rhines  v.  Evans,  565 
Rhoades  v.  Chicago,  &c.  R.  Co.  4^ 

475 
Rhode  Island,  The,  744 

Rhodes  v.  Cleveland,  283 

V.  Otis,  333 

V.  Roberts,  686 
Ricard  v.  North  Penn.  R.  Co.  129 
Rice  v.  Boyer,  121 

v.  Des  Moines,  loi,  742 

V.  Evansville,  272,  273 

V.  Hosmer,  618 

V.   Montpelier,   350,   351,  3561 

393 
V.  Wilkins,  621 

Rich   V.   Keshena  Improvement  Co. 

732 
V.  Pierpont,  606 
Richards  v.  Enfield,  66,  346,  356}  37O1 

379       , 
V.  New  York,  296,  334 

V.  Rough,  203 

V.  W.  M.  Waterworks  Co.  151 

Richardson  v.  Cooper,  184 


R^/trtncM]       TABLE    OF    CASES.        [art  to  sections. 


XCIX 


Richardson  y.  Crandall,  300,  313 

V.  Gt.  Eastern  R.  Co.  196,  459 

V.  Kier,  16,  283,  729 

V.  Kimball,  244 

V.  Metropolitan  R.  Co.  89,  519 

V.  Milbum,  655,  664 

V.  N.  Y.  Cciitfal  R.  Co.  132, 463, 

476.  478 
V.  Royalton,  &c.  Tump.  Co.  352 
V.  Spencer,  256 
V.  Vermont  Cent.  R.  Co.  412 
V.  Wilmington,  &c  R.  Co.  480 
Richmond  v.  Courtney,  376 
V.  Long,  255,  266 
V.  Russell,  169 
y.  Sacramento,  &c.  R.  Co.  94, 

419,  456 
Richmond,  &c.  R.  Co.  y.  Medley,  6j%^ 

681 

V.  Moore,  410 

V.  Morris,  87 
Richart  y.  Scott,  loi 
Ricker  v.  Freeman,  31 
Ricket  y.  Metropolitan  R,  R.  Co.  371 
Ricketts  y.  East  India  Docks  R.  Co. 

418,  449 
Riddle  y.  Bedford  county,  318 

y.  Proprietors  of  Locks,  &c.  256, 
337,400 
Rider  v.  White,  628,  632,  639 
Ridley  V.  Tiplady,  569 
Riest  V.  Gostien,  107 
Rigby  y.  Hewitt,  28 
Rigg  V.  Manchester,  &c.  R.  Co.  410 
Riggs  ▼.  Thatcher,  610 
Rigfer  y.  Charlotte,  &c.  R.  Co.  463, 

474,  475 
Rigney  7.  Chicago,  409 

Rieony  y.  Schuylkill  county,  257 

Riley  V.  Baxendale,  184,  203 

y.  Conn.  Riyer  R.  Co.  107 
Rindge  y.  Coleraine,  115 

y.  Sargent,  729 
Ring  y.  Cohoes,  346,  35  q,  740 
Ringland  y.  Toronto,  303 
Riptey  y.  Freeholders,  &c.  256,  396 
Ritchey  y.  West,  604,  606,  007 
Ritchie  y.  Bowsfield,  172 
Rittenhouse  y.  Independent  Tel.  Co. 

S4I,  754,  755 
Ritterman  y.  Ropes,  719 

River  Wear  Co.  y.  Adamson,  16 

Rivers  v.  Augusta,  262 

Robbins  y.  Chicago,  175, 176,  289 

y.  Jones,  343,711.715 

y.  Mount,  724 
Rebel  y.  Chicago,  &c.  R.  Co.  54 
Roberson  y.  Kirby,  671 


Robert  v.  Alexandria,  &c.  R.  Co.  463 
y.  Sadler,  332 

Roberts  v.  Boston,  323 

y.  Chicago,  &c.  1^.  Co.  241 
y.  Gt.  Western  R.  Co.  434 
y.  Johnson,  122,  508,  514 
y.  Richmond,  &c.  R.  Co.  752 
V.  Smith,  187 
y.  Sterlme,  574 

Robertson  y.  Miller,  730 

V.  N.  Y.  &  Erie  R.  Co.  61,  523 
y.  Terre  Haute,  &c.  R.  Co.  240 
y.  Wabash,  &c.  R.  Co.  467 

Robeson  y.  French,  104 

Robinson  v.  Brennan,  622 

V.  Chamberlin,   Ii8,  252,  276, 

313,  325,  340,  341 
y.  Cone,  73,  jZ,  83,  84 

y.  Eyansyille,  265 

V.  Fitchburg,  &c.  R.  Co.  57,  107 

V.  Gell,  591 

V.  Grand  Trunk  R.  Co.  425 

y.  Greenville,  262 

y.  Houston,  &c.  R.  Co.  209,  226 

y.  Louisville,  &c.  R.  Co.  56 

V.  N.  Y.  Central  R.  Co.  59,  66 

y.  N.  Y.  &  Erie  R.  Co.  365,  412 

y.  People,  624 

V.  Pioche,  93 

y.  Ward,  753 

y.  Webb,  164,  167,  173 

V.  Western  Pac.  R.  Co.  92,  108, 

"3,  353,458,471 
Robson  y.  Northeastern  R.  Co.  509 

Rochat  V.  North  Hudson  R.  Co.  508 

Rochereau  y.  Jones,  602 

Rochester  v.  Montgomery,  301 

White  Lead  Co.  y.  Rochester, 

47,  271,  274,  278 

Rockford  y.  Hildebrand,  53,  289,  290, 

353 
Rockford,  &c.  R.  Co.  y.  Byam,  476 

y.  Connell,  423,  436 

y.  Delaney,  73,  102 

y.  Irish,  428,  429 

y.  Linn,  27 

y.  Lynch,  440 

v.  RafTerty,  102,  419,  429 

V.  Rogers,  678 

Rockwell  V.  Third  Av.  R.  Co.  332,  407, 

417 
Rockwood  V.  Wilson,  728 

Rodemacher  v.  Milwaukee,  &c.  R.  Co. 

676 

Rodgers  v.  Central  Pa.  R.  Co.  33,  189 

Rodman  v.  Mich.  Central  R.  Co.  226 

Roe  V.  Birkenhead  R.  Co.  145 

Roesnerv.  Hermann,  178 


R^/0r€Me€s\      TABLE   OF   CASES.       [mrt  U  tntUn*. 


Rogers  v.  Mulliner,  306,  308 

▼.  Newburyport,  &c.  R.  Co.  421 

V.  Overton,  109, 113 

V.  Rhymney  R.  Co.  464,  471 

V.  Rogers,  36;,  631 

V.  Shirley,  368,  373 

Y.  Smith,  115 

V.  Taylor,  700 

V.  The  St.  Charles,  6i 

V.  Western  U.  Tel.  Co.  538 
Rohbach  v.  Pacific  R.  Co.  180 
Rolke  y.  Chicago,  &c.  Co.  R.  674 
Roll  Y.  Indianapolis,  287 
RoUo  Y.  Andes  Ins.  Co.  249 
Rome  Y.  Dodd,  93,  289 
Romick  v.  Chicago,  &c.  R.  Co.  458 
Romney  v.  Trinity  House,  18,  39,  738 
Roney  v.  Ward,  628 
Rood  V.  N.  Y.  &  Erie  R.  Co.  11,  119, 

412,  672 
Roof  V.  Railroad  Co.  57, 108 
Rooney  v.  Randolph,  338 
Root  V.  Gt.  Western  R.  Co.  503,  544 

V.  Wagner,  6i8 
Rose  Y.  Boston,  &c.  R.  Co.  202 

V.  Des  Moines  Valley  R.  Co.  140, 

V.  Groves,  371,  395 

V.  Miles,  332.  371 

V.  Northeastern  R.  Co.  509 

V.  Stevens,  &c.  Transp.  Co.  59 

V.  U.  S.  Tel.  Co.  543 
Rosenberg  v.  Des  Moines,  290 
Rosewell  v.  Prior,  120 
Rosiere  v.  Sawkins,  246 
Ross  Y.  Boston  &  Worcester  R.  Co. 
681 

v.  Campbell,  6i8 

V.  Chicago,  &c.  R.  Co.  191 

v.  Davenport,  loi 

Y.  Fedden,  723 

V.  Madison,  300 

V.  N.  Y.  Central  R.  Co.  141,  235, 

239 
V.  Reed,  317 

V.  Thompson,  334 

V.  Troy,  &c.  R.  Co.  99 

Rossire  v.  Boston,  294 

Rossman  v.  Knickerbocker    Ice    Co. 

197 
Roswell  V.  Leslie,  642 

Roth  V.  Buffalo,  &c.  R.  Co.  526 

Rothe  V.  Milwaukee,  &c.  R.  Co.  476 

Roulston  V.  Clark,  61,  97,  705,  718 

Rounds  Y.  Delaware,  &c.  R.  Co.  149, 

150,  513 
V.  Mumford,  283 

V.  Stratford,  355 


Rourke  v.  White  Moss  Colliery  Col  162, 

225 
Rouse  V.  Somerville,  342,  345 
Rowe  V.  Portsmouth,  287,  290 
Rowell  Y.  Lowell,  66,  346,  ^56,  378 
Y.  Railroad  Co.  61,  077 
V.  Williams,  342 
Rowland  y.  Cannon,  65 
Rowning  y.  Goodchild,  319,  321 
Rowson  V.  Earle,  568 
Roxbury  v.  Worcester  Tump.  Co.  389 
Rozell  V.  Andrews,  3^2,  334 
Ruck  V.  Williams,  328 
Rucker  v.  Missouri  Pac.  R.  Co.  $23 
Ruddock  v.  Lowe,  607 
Rudolphe  v.  New  Orleans,  266 
Ruffner  v.  Cincinnati,  &c.  R.  Co.  58, 

676 
Rugbv  Charity  v.  Merryweather,  333 
Ruggles  V.  Bucknor,  317 
V.  Nantucket,  264 
V.  Nevada,  369,  382 
Ruland  v.  South  Newmarket,  1 14 
Rummell  v.  Dillworth,  203,  209 
Rumsey  v.  Nelson,  645 
Runnels  v.  Bullen,  701 
Runyan  v.  Patterson,  657 
Runyon  v.  Central  R.  Co.  61 
Rusch  Y.  Davenport,  375,  393,  394 
Rush  V.  Mo.  Pacific  R.  Co.  209 
Rushville  v.  Adams,  355 

V.  Poe,  107 
Russ  V.  War  Eagle,  488 
Russell  V.  Beebe,  317 

Y.  Canastota,  343 

v.  Columbia,  355,  368 

V.  Cone,  634 

Y.  Hanley,  455 

Y.  Hudson  Riv.  R.  Co.   180, 

239 
Y.  Men  of  Devon,  256,  282 

Y.  Minneapolis,  &c.  R.  Co.  214 

V.  New  York,  264,  294 

v.  Palmer,  559,  572,  753 

V.  Roberts,  745,  746, 751 

v.  Scott,  731 

Y.  Stewart,  572 

V.  Sunbury,  133 

V.  Tillotson,  209 

Y.  Tomlinson,  638 

V.  Western  U.  Td.  Co.  756 

Rustv.  Larue,  557 

Y.  Low,  055,  658 

Ruter  V.  Foy,  64 

Ryall  Y.  Kennedy,  87,  691 

Ryan  v.  Bagaley,  230 

V.  Chicago,  &c.  R.  Co.  238 
V.  Cumberland  Iron  Co.  61 


R^«r€uctt\       TABLE    OF   CASES.       iart  to  tidicu*. 


CI 


Ryan  y.   Cumberland  Valley  R.   Co. 
1 80,  227,  239 

V.  Fowler,  189,  194,  197,  222 

V.  N.  Y.  Central  R.  Co.  17,  30, 
55.  666,  (1^,  728,  737 

V.  Rochester,  &c.  R.  Co.  660 

▼.  Tarbox,  203 

▼.  Wilson,  343,  707,  708 
Ryder  v.  New  York,  73 

V.  WombweU^  56 
Ryerson  y.  Abington,  53 
Rylands  v.  Fletcner,  666 

Sabin  v.  Vermont  Central  R.  Co.  412 
Sackrider  t.  Beers,  729 
Sacridery.  Brown,  597 
Sadler  v.  Henlock,  164,  16$ 
Safford  v.  Drew,  135,  766 
Sage  V.  Barnes,  334 

y.  Dickinson.  619 
SL  Anthony's  Falls  y.  Eastman,  113 
St.  Clair  St  R.  Co.  y.  Eadie,  66 
St.  John  V.  New  York,  744 
St  Johnsbury,  &c.  R.  Co.  y.  Hunt,  446 
St  Joseph,  &c.  R.  Co.  v.  Chase,  681 
St  Louis  y.  Gumo,  383 
St  Louis  Bolt,  &c.  Co.  y.  Burke,  307 
St  Louis,  &C.  R.  Co.  y.  Andres,  102 

y.  Bdl,  73,  410 

y.  Britz,  238,  241 

y.  Cantrell,  533 

y.  Dunn,  46^,  466 

y.  Gilham,  673 

y.  Hagan,  433 

y.  Harper,  327,  240 

y.  Hecht,  682 

y.  Hendricks,  148 

y.  Lmder,  436 

y.  Marker,  216 

y.  Mathias,  13,  107,  467,  468 

V.  Monday,  4^3 

y.  Montgomery,  58 

y.  Morgart,  61,  184,  209,  239 

y.  Payne,  426 

y.  Person,  508 

y.  Rosenberry,  91 

y.  Shackleford,  227,  241 

y.  Sharp,  448 

y.  Srauck,  505 

y.  Todd,  20,  4i9»  437,  45i 

y.  Valirius,  73,  195 

V.  Vincent,  432 

y.  Washburn,  437 

V.  Yocum.  133 
St  Paul  y.  Kuby,  74,  375 

V.  Scitz,  166,  176,  297,  334 
St  Peter  y.  Dennison,  252,  325 
Salem  y.  GoUer,  64 


Salem  Bank  v.  Gloucester  Bank,  739 
Sales  y.  Western  Stage  Co.  51, 495,514 
Salina  y.  Trosper,  761 
Salisbury  y.  Gourgas,  569 

V.  Herchenroder,  13,  33,  39,  354, 

355 
Salmon  y.  Delaware,  &c.  R.  Co.  681 

Salstonstall  v.  Stockton,  519 

Salter  y.  Utica,  &c.  R.  Co.  89,  93,  114, 

475,  476,  747,  766 

Salters  v.  Delaware,  &c  Canal  Co.  195 

Saltusv.  Pruyn.  179 

Sammon  v.  N.  Y.  &  Harlem  R.  Co.  207, 

23St  239»  241 
Sample  y.  Vicksburgh,  287 

Sampson  y.  Goochland,  334 

V.  Hoddinott,  720 

Samuel  y.  Commonwealth,  61 8 

Samuelson  y.  Cleyeland,  &c.  Mining 

Co.  144,  175 
Samyn  y.  McClosky,  171 
Sanborn  v.  Madera,  &c.  Co.  204 
Sanders  v.  Etiwan  Phosphate  Co.  189 

y.  Lake  Shore,  &c.  R.  Co.  747 

y.  Reed,  119 

y.  Reister,  108,  347 

y.  Teape,  626,  629 
Sanderson  y.  Frazier,  108,  519 
Sandham  y.  Chicago,  &c.  R.  Co.  46 
Sandusky,  &c.  R.  Co.  y.  Sloan,  451 
Sanford  y.  Augusta,  258,  338,  383 

y.  Eighth  A  v.  R.  Co.  61,  64.  98, 

I5i»  493 
Sangamon,  &c.  Co.  v.  Young,  633 

Sarcn  y.  Blackburn,  639 

Sargeant  y.  Stark,  708 

Satterlee  v.  Groat,  1 50 

y.  San  Francisco,  318 
Satterly  y.  Morg^,  241 
Saulsbury  y.  Ithaca,  270,  289,  334,  369 
Saunders  v.  Darling,  624 

V.  Newman,  731 
Sauter  v.  N.  Y.  Central  R.  Co.  31,  39, 

742,  769,  77-^ 
Sayacool  v.  Boughton,  306 
Sayage  v.  Bangor,  351 

V.  Chicago,  &c.  R.  Co.  425, 

455 
V.  Com  Exchange  Ins.  Co.  93 

Savannah  v.  CuUens,  285 

y.  Spears,  271 

y.  Waldner,  354 

V.  Wilson,  332 
Sayannah,  &c.  Co.  y.  Bourquin,  402, 

731,  743 
Savannah,  &c.  R.  Co.  v.  Stewart,  480 

Savings  Bank  y.  Ward,  8,  117,  574, 
575 


cu 


R^/trtnettl       TABLE    OF    CASES.       [art  U  ttctiims , 


Savory  v.  Chapman.  573 
Sawyer  V.  Corse,  118,  252,  289,  325 
V.  Hannibal,  &c.  R.  Co.  16,  47, 

494 
V.  Jackson,  97 

V.  Northficld,  342,  357 

V.  Oakman,  104 

V.  Rutland,  &c.  R.  Co.  225 

V.  Sauer,  102, 749 

V.  Vermont,  &c.  R.  Co.  422 
Sazton  y.  Bacon,  55,  657,  662,  664 
V.  Hawksworth,  193,  209 
V.  St.  Joseph,  271 
Scales  V.  Chattahoochee  County,  256 
Scammon  v.  Chicago,  170,  298,  301 
Scanlan  v.  Boston,  342 
Schaabs  v.  Woodbum,  &c.  Co.  654 
Schaeferv.  Osterbrink^  122,  160 
Schaefert  v.  Chicago,  &c.  R.  Co.  426, 

476 
Schaefler  v.  Sandusky,  0,  loi,  376 
Schallv.  Cole,  197 
Schattner  v.  Kansas  City,   269,  270, 

271,  283 
Scheffer  v.  Railroad  Co.  26,  30 

V.  Washington,  &c.  R.  Co.  65, 

742 
Schemer  v.  Minneapolis,  &c.  R.  Co. 

484 
Schell  V.  Plumb,  772 

y.  Second  Nat.  Bank,  702 
Schermerhom  v.  Met.  Gas  Co.    160, 

695 
Schienfeldt  v.  Norris,  49 

Schierhold  y.  North,  &c.  R.  Co.  74,  83, 

462 

Schindelbeck  v.  Moon,  713 

Schlenckner  v.  Risley,  318 

Schlichting  V.  Wintgen,  139,  140 

Schmid  v.  Humphrey,  104 

Schmidt  v.  Adams,  i  $0 

v.  Chicago,  &c.  R.  Co.  6$,  102 

y.  Harkness,  650 

V.  Milwaukee,  &c.  R.  Co.  73 
Schneir  v.  Chicago,  &c.  R.  Co.  57 
Schofield  v.  Chicago,   &c.  R.  Co.  90, 

476 
Schomer  y.  Rochester,  284 
School  District  v.  Fuess,  298 
Schooner  Lively,  The,  744 
•  Schoonmaker  v.  McNally,  86 

V.  Wilbraham,  376 
Schopman  v.  Boston,  &c.  R.  Co.  488, 

502 
Schroepel  v.  Taylor,  306 
Schroyer  v.  Lynch,  319,  321 
Schular  v.  Hudson  River  R.  Co.  168 
Schulte  V.  HoUiday,  141 


Schultz  y.  Chicago,  &c.  R.  Co.  85, 92, 
207,  209,  760 
y.  Milwaukee,  260,  262 
V.   Third  Av.  R.  Co.  98,  149, 
150,  154,  493,  513 
Schum  v.  Pennsylvania  R.  Co.  108, 

478 
Schuylkill  Nav.  Co.  v.  Farr,  750 

y.  McDonough,  387,  399,  733 
Schwartz  y.  Atlantic,  &c.  Tel  Co.  534, 

^553 
v.  Gilmore,  47,  106,  710 

V.  Hudson  River  R.  Co.  463 

Schweickhardt  y.  St  Louis,  290 

Schwier  v.  N.  Y.  Central  R.  Co.  475» 

483 
Scott  y.  Bay,  371 

v.  Brown,  133 

V.  Des  Moines,  285 

y.  Dublin,  &c.  R.  Co.  99 

V.  Grover,  627 

V.  Hale,  668 

V.  Hunter.  28,  33,  39,  55,61,09 

y.  London  Dock  Company,  60, 

y.  Manchester,  287,  297 

y.  Montgomery,  356 

y.  Nat.  Sank  of  Chester  Valley, 

24,  588,  589 

y.  Oregon  R.  &  Nav.  Co.  209 

V.  Shepherd,  37,  688 

V.  Simons,  708 

y.  Sweeney,  227 

V.  United  States,  322 

v.  Waithman,  624 

y.  Wilmington,  6lc.  R.  Co.  432 

v.  Wilson,  333 
Scott  Township  y.  Montgomery,  743 
Scranton  v.  Booth,  179 

V,  Catterson,  290,  334, 368 
V.  Hill,  347,  352 
Scribner  v.  Kelley,  626, 629 
Scudder  v.  Crossan,  614 
Scullin  y.  Dolan,  120,  347 
Seabrook  v.  Hecker,  52,  702 
Seaman  v.  New  York,  285 

v.  Patten,  310 
Searcy  v.  Holmes,  47 
Scare  v.  Prentice,  614 
Searing  v.  Saratoga,  287 
Searie  v.  Lindsay,  180,  204, 227 
Searles  v.  Ladd,  628 

y.  Manhattan  R.  Co.  16,  56,  57. 

59.  676 
y.  Milwaukee,  &c,  R.  Co.  99, 

419 
Sears  y.  Central  R.  Co.  207 
V.  Dennis,  89 


ReM»m€a\       TABLE    OF    CASES.       [mrgiasecH^iu. 


cm 


Seaver  v.  Boston  &  Maine  R.  Co.  184, 

189,  239 
Secord  v.  St.  Paul,  &c.  R.  Co.  61,  95, 

760 
Sedcy  ▼.  Crane,  557 

V.  Litchfield,  351,  363 

T.  N.  Y.  Central  R.  Co.  666 

y.  Peters,  419,  656 
Seger  v.  Barkhamsted,  758 
Sobert  v.  Erie  R.  Co.  485 

V.  Missouri,  &c.  R.  Co.  448 
Sdbrecht  v.  New  Orleans,  300 
Seifert  v.  Brookljrn,  275 
Seifi^el  T.  Eisen,  462,  6^4 
Sdlcr  V.  Western  U.  Tel.  Co.  543 
Selden  y.  Delaware,  &c.  Canal  Co.  360 
Sddersv.  Kansas  City,  &c.   R.  Co. 

424 
Self  Y.  London,  &c.  R.  Co.  502 
Selfridge  v.  Lithgow,  619 
Selma  v.  Perkins,  256 
Sclroa,  &c.  R.  Co.  v.  Lacy,  131 
Seneca  Falls  v.  Zalinski,  298,  301,  356, 

384 
Senestre  v.  New  York,  349,  356,  368 
Senior  v.  Ward,  209 
Sessengut  v.  Posey,  702 
Sessions  ▼.  Newport,  350 
Scvcrin  T.  Eddy,  301 
ScTcry  y.  Nickerson,  97,  705 
Sevier  y.  Vicksburg,  &c.  R.  Co.  510 
Sewall's  Falls  Bridge  v.  Fisk,  744 
Seward  v.  Mil  ford,  92,  356 
Sewell  y.  Cohoes,  1 14,  204,  334,  382 

y.  Webster,  104 
Sexton  V.  Ncvers,  622 

y.  Zctt,  360 
Seybolt  y.  N.  Y.  Lake  Erie,  &c.  R.  Co, 

„     S7.  58,  225,  492,  516 
Seymour  y.  Cagger,  566 

y.  Chicago,  &c.  R.  Co.  506 

y.  Greenwood,  145,  151 

V.  Maddox,  222 
Shabcr  v.  St.  Paul,  &c.  R.  Co.  62,  417, 

477.762 
Shackford  v.  Goodwin,  624 
Shadwell  y.  Hutchinson,  119 
Shafter  t.  Evans,  53 
Shannon  y.  Boston,  &c.  R.  Co.  loi 
Shanny  v.  Androscoggin  Mills,  204, 

207,234 
Sharp  v.  Grey^  45,  407,  497 

y.  Hawker,  561 

v.  Powell,  28 

V.  Spier,  293 
Sharrod  v.  Northwestern  R.  Co.  460 
Shartle  y.  Minneapolis,  277,  289,  742 
Shattuck  V.  Rand,  719 


Shawy.  Boston,  &c.  R.  Co.  no,  463, 

473i  761,  762 

y.  Crocker,  283 

y.  Etheridge,  735 

y.  Jewett,  477 

y.  Kidder,  573 

y.  Patterson,  618 

y.  Peckctt,  313 

y.  Reed,  146,  172 

y.  Sheldon,  185,  215,  216 

V.  Waterbury,  373 
Shawhan  y.  Clarke,  18 
Shea  y.  Potrero,  &c.  R.  Co.  92,  762 

y.  Reems,  142,  147,  160 
Sheaf  y.  Utica,  $c.  R.  Co.  451 
Shedd  y.  Moran,  132 
Sheehan  y.  Edgar,  758 

y,  N.  Y.  Central,  &c.  R.  Co.  202, 
240 
Sheehy  y.  Burger,  654 

y.  Grayes,  622 
Sheel  V.  Appleton,  369 
Sheemian  y.  Toronto,  &c.  R.  Co.  61 
Sheff  y.  Huntington,  108,  114 
Sheffer  y.  Railroad  Co.  94 
Sheffield  y.  Rochester,  &c.  R.  Co.  52, 

61,  476 
Sheffler  y.  Minneapolis,  &c.  R.  Co.  124 
Shelboume  y.  Yuba  County,  266 
Shelby  County  y.  Duprez,  257 
Shelbyville,  &c.  R.  Co.  y.  Lewark,  744 
Sheldon  y.  Flint,  &c.  R.  Co.  54 

y.  Hudson  Riyer  R.  Co.  57,  58, 
672,  675,  676 
Sheldrick  y.  Abney,  644 
Shellabargery.  Chicago,  &c.  R.  Co.  424 
Shepard  y.  Buffalo,  &c.  R.  Co.  62, 437, 

441,  451,  452 
Shepardson  y.  Colerain.  351 
Shepherd  y.  Chelsea,  60,  346,  356 

y.  Hees,  663,  664 

y.  Lincohi,  276,  313,  340 

y.  Midland  R.  Co.  410 
Sherboume  v.  Yuba  County,  256 
Sherfey  v.  Bartley,  97,  629,  639 
Sheridan  y.  Bean,  635 

y.  Brooklyn  R.  Co.  66,  83 

y.  Charlick,  147 
Sherley  y.  Billings,  154,  5*3 
Sherlock  y.  Ailing,  51,  494,  495 
Sherman  y.  Anderson,  418, 449 

y.  Charlestown,  323 

V.  Fall  River  Iron  Co.,  61,  95, 

696,  734,  741,  745- 
V.  Favour,  628 
y.  Grenada,  262,  299 
y.  Hannibal,  &c.  R.  Co.  61 
y.  Inman  Steamship  Co.  39 


CIV 


Re/4rencet\        TABLE    OF    CASES.        \art  U  uctUnt. 


Shennan  v.  Johnson,  124 

T.  Kortright,  278,  382 

V.  Rochester,  &c.  R.  Co.  227 

V.  Western  Transp.  Co.  404. 
Sherrill  v.  Shuford,  619 
Sherwood  v.   District   of   Columbia, 
368 

▼.  Hamilton,  355 

y.  Reade,  293 
Shcwelv.  Fell,  625 
Shiells  y.  Edinburgh,  &c.  R.  Co.  1 59 
Shimmer  v.  Meny,  487 
Shindelbeck  y.  Moon,  708 
Shinkle  y.  Covington,  285 
Shipley  y.  Fifty  Associates,   17,  332, 

710, 714,  721,  728 
Shipsey  y.  Bowery  Nat.  Bank,  581 
Shirley  v.  The  Richmond,  93 
Shively  y.  Hume,  729 
Shoeblottom  v.  Egerton,  401 
Shoemaker  y.  Kingsbury,  498 

V.  Lacey,  65,  107 
Short  y.  Knapp,  93 

y.  Railway  Co.  36J 
Shrewsbury  y.  Smith,  i^  730 
Shumany.  Indianapolis,  &c.  R.  Co. 

429 
Sibley  v.  Northern  Pac.  R.  Co.  666 
Sibubindv.  Minneapolis,  &c.  R.  Co. 

676 
Sides  y.  Portsmouth,  358 
Siegel  V.  Schautz,  217,  218 
Sie?ristv.  Amot,  142 
Sieui  y.  Hannibal,  &c.  R.  Co.  197 
Siemers  y.  Eisen,  13 
Sikes  y.  Manchester,  369 
Silby  Manuf'g  Co.  y.  State,  398 
Silliman  y.  Lewis,  93 
Silyery.  Kansas  City,&c.R.Co.4i  9, 423 
Silvers  v.  Nerdlinger,  349,  365 
Simkins  v.  Columbia,  &c.  R.  Co.  432 
Simmonds  v.  N.  Y.  &  New  England 

R.  Co.  668,  677 
Simmons  v.  Bradford,  570,  572 

v.  Camden,  283 

y.  Chicago,  &c.  R.  Co.  209 

y.  N.  Bedford,  &c.  Steamb.  Co. 

51,494,495.497,  512,  515, 
y.  Rose,  570 

Simms  y.  So.  Carolina  R.  Co.  410 

Simon  y.  Atlanta,  262 

Simonds  v.  Henry,  607,  609 

Simonin  v.  N.  Y.,  Ladke  Erie,  &c.  R. 

Co.  510 

Simons  y.  Great  Western  R.  Co.  505 

V.  Monier,  148,  157 
Simonton  v.  Barrell,  573 

y.  Loring,  141,  723 


Simpson  y.  East  Tennessee,  &c.  R.  Co. 
58,  676 

y.  Hand,  63 

v.  Keokuk,  95,  96,  287 

y.  Waldby,  582 
Sims  v.  Butler  County,  256 

y.  Macon,  &c.  R.  Co.  480 
Simson  v.  London  General   Omnibus 

Co.  514,  632 
Sinery.  Gt.  Western  R.  Co.  89,  509, 

5191  521 
Singleton  v.  Eastern  Cos.  R.  Co.  74. 

483 
Sinram  y.  Pittsburgh,  &c.  R.  Co.  634 

Siordet  v.  Hall,  39 

Sioux  City,  &c.  R.  Co.  ▼.  Finlayson. 
209,214 
y.  Stout,  705 

Sipple  y.  State,  251,  401 

Siren,  The,  249 

Sjogren  y.  Hall,  203 

Skeiton  v.  Northwestern  R.  Co.  481 

Skerritt  y.  Scallan,  192 

Skinner  y.  Brighton,  &c.  R.  Co.  45 

Skipp  y.  Eastern  Counties  R.  Co.  193, 
209 

Slate  y.  Groyer,  283 

Slater  y.  Baker,  612 

y.  Jewett,  202,  227,  240 

v.  Mersereau,  31,  122, 166,  169, 

174 
Slatten  y.  Des  Moines  Valley  R.  G). 

409 
Slattery  y.  Toledo,  &c.  R.  Co.  239 
Sleath  v.  Wilson,  147 
Sleeper  y.  Sandown,  88,  1 10,  375, 481 
v.  Worcester,  &c.  R.  Co.  114 
Slinger  y.  Henneman,  628 
Sk>an  y.  Central,  &c.  R.  Co.  413 
Slocum  v.  Chicago^  &c.  R.  Co.  429 
Sloman  v.  Heme,  019 
Slossen  v.  Burlington,  &c.  R.  Co.  674* 

676,  681 
Slosson  y.  Burlington,  &c.  R.  Co.  58, 

107 
Sly  v.  Edgerley,  168,  699 
Small  y.  Chicago,  &c.  R.  Co.  $8, 666, 

y.  Howard,  607 
Smallwood  y.  Norton,  564,  570,  J72 
Smart  y.  Morton,  700 
Smedes  v.  Elmendorf,  567 

y.  Utica  Bank,  5,  79,  581 
Smedis  v.  Brooklyn,  &c.  R.  Co.  90, 

468,  477 
Smeed  v.  Foord,  40 
Smith  v.  Adams,  729 

v.  Agawam  Canal  Co.  732 


lU/tmc9»\      TABLE    OF    CASES.       [mrt  t^  udictu. 


cv 


Smith  v.  Alexandria,  271,  274 

V.  Atchison,  &c.  R.  Co.  74,  459 

y.  Boston  Gas  Light  Co.  697 

▼.  Boston,  &c.  R.  Co.  104 

V.  Bouchier,  305 

V.  Brooklyn,  3^  369 

V.  Causey,  628,  629 

V.  Chicago,  &c.  R.  Co.  178,434, 

479 
V.  Condry,  172, 744 

V.  Conway,  650 

V.  Dcdham,  258,  338,  370 

y.  Dobson,  66 

V.  Dowell,  215 

V.  Eastern  R.  Co.  57,  108,  113, 

421 
y.  First  Nat.  Bank,  56 
V.  Fletcher,  717,  728 
y.  Flint,  &c.  R.  Co.  240 
y.  Gardner,  650,  652 
y.  GiUett,  56 
y.  Gould,  269 

y.  Great  Eastern  R.  Co.  635 
y.  Griffith,  751 

y.  Hannibal,  &c.  R.  Co.  675, 680 
y.  Hestonyille,  &c.  R.  Co.  82 
y.  Holmes,  590 
y.  Jacoues,  635 
y.  Judkins,  619 

y.  Kansas  City,  &c.  R.  Co.  452 
y.  Keal,  142 
V.  Kcnrick,  717 
y.  Leayenwoith,  24,  289,  290, 

358,  369 
y.  London,  &c.  Docks  Co.  704, 

705,  727 
y.  London  &  Southwestern  R. 

Co.  28 
y.  LoweU,  101,  344,  376 
V.  Matteson,  634 
y.  Memphis,  &c.  R.  Co.  187,  241 
y.  Milwaukee,  283,  293,  395 
y.  Minneapolis,  &c.  R.  Co.  476 
y.  Montgomery,  628 
y.  New  York,  275,  290 
y.  N.  Y.  Central  R.  Co.  49,  51, 

66,475t  505.  551 
V.  N.  Y.  &  Harlem  R.  Co.  45, 

225,  410,  495 
y.  N.  Y.,  Susquehanna,  &c.  R. 

Co.  104,  516 
y.  Northern  Central  R.  Co.  225 
y.  Northumberland,  334 
y.  O'Connor,  73,  78 
V.  Old  Colony,  &c.  R.  Co.  675 
V.  Overby,  761 
y.  Oxford  Iron  Works.  203, 204, 

233*  235 


Smith  V.  Pelah,  632,639 

y.  Peninsular  Car  Works,   194, 
203,  214 

V.  Philadelphia,  286,  744 

V.  Potter,  204 

V.  Race,  633,  635 

y.  Rochester,  264,  265,  300,  729 

y.  St  Josephs,  loi,  115,  376 

y.  St.  Louis,  &c.  R.  Co.  195 

y.  St.  Paul  City  R.  Co.  490,  497 

y.  St.  Paul,  &c.  R.  Co.  89 

y.  Sioux  City,  &c.  R.  Co.  56 

y.  Simmons,  168 

y.  Smith,  66,  346 

y.  Southwestern  R.  Co.  30,  666 

y.  Steele,  65 

y.  Thackerah,  701 

V.  Trawl,  303 

y.  Waldorf,  640 

V.  Washington,  283 

V.  Webster,  150 

V.Wendell,  351 

V.  West  Derby,  328 

V.  Western  U.  Tel.  Co.  533,  S38 

y.  Wildes,  no,  375 

V.  Wright,  348,  391 
Smoot  y.  Mobile,  &c.  R.  Co.  184, 189, 
206 

V.  Wetumpka,  108,  113,  270, 
274,  289 
Smothers  y.  Hanks,  606,  607 
Smyly  v.  Glasgow,  &c.  Steam  Co.  222 
Smytn  v.  Bangor,  363 
Snap  y.  People,  640 
Snedicor  v.  Davis,  590,  591 
Snee  v.  Trice,  143 
Sneesby  v.  Lancashire,  &c.  R.  Co.  57, 

426 
Snell  V.  Rich,  246 
Snodgrass  v.  Bradley,  150 
Snow  y.  Adams,  350,  351 

V.  Housatonic  R.  Co.  194,  213, 
214,  225,  376,  408 

y.  Parsons,  729,  734 

y.  Provincetown,  86,  379 
Snyder  y.  Pittsburgh,  &c.  R.  Co.  92, 

108,  113,  678,  680,  681,  682 
Sohn  V.  Cambem,  24 
Soier  v.  Boston,  &c.  R.  Co.  506 
Solen  V.  Virginia  City,  &c.  R.  Co.  460 
Solms  V.  Lias,  739 
Solomon  v.  Kingston,  261 

V.  Manhattan  R.  Co.  91,  101,520 
Sonier  v.  Boston,  &c.  R.  Co.  463,  525 
Soper  v.  Henry  County,  257 
Sorenson  v.  Menasha,  &c.  Co.  58 
Soule  y.  New  Haven  R.  Co.  767 
South  y.  Maryland,  617 


CVl 


Re/ertnc99\       TABLE    OF    CASES.        i^rwUwictiomt. 


South,  &c.  R.  Co.  V.  Bees,  432 
South,  &c.  Ala.  R.  Co.  y.  McLendon, 

743,  748 
y.  Thompson,  467,  476 

V.  Williams,  431 
South  Bend,  v.  Paxon,  750 
South  Carolina  R.  Co.  v.  Nix,  132,  493 
South  Ottowa  ▼.  Foster^  256 
Southampton,  &c.  Bridge  Co.  v.  South- 
ampton Board,  254,  327 
Southcote  V.  Stanley,  337,  706 
Southerland  v.  Jaclcson,  334 
Southern    Cotton   Press,  &c.  Co.  v. 

Bradlev,  49 
Southern  Express  Co.  v.  Moon,  504 

V.  Newby,  504 

V.  Shea,  503 

▼.  Thornton,  503 
Southern  R.  Co.  v.  Kendrick,  508 
Southern,  &c.  R.  Co.  v.  Sullivan,  140 
Southwestern  R.  Co.   v.   Hankerson, 

?3i  "4 
V.  Johnson,  480 

V.  Paulk,  89 

V.  Singleton,  520 
Southwick  V.  Estes,  146,  15$ 
Southworth  v.  Old  Colony,  &c.  R.  Co. 

426,  474 
Soward  v.  Chicago,  &c.  R.  Co.  434, 

435 
Sowden  v.  Idaho,  &c.  Mining  Co.  185 

Spangler  v.  Sellers,  568 

Sparldiawk  y.  Salem,  347,  356 

Spatz  Y.  Lyons,  1 10 

Spaulding  y.  Chicago,  &c.  R.  Co.  $8, 

150,  665,  676 

V.  Jarvis,  480 
Span  V.  Ely,  209 
Spear  Y.  Cummings,  311 
Spearbracker  Y.  Larrabe,  334,  368 
Speed  Y.  Atlantic,  &c.R.  Co.  171,  469 
Spellman  v.  Chicopee,  373 
Spelman  y.  Fisher  Iron  Co.  203,  691 

Y.  Portage,  274,  287 
Spence  y.  Chicago,  &c.  R.  Co.  451 
Spencer  y.  Campbell,  6Z^ 

Y.  Illinois  Central  R.  Co.  463, 

476,  477 
Y.  Milwaukee,  &c.  R.  Co.  61, 

519 
Y.  Utica,  &c.  R.  Co.  61 
Spicer  y.  Chicago,  &c.  R.  Co.  743 

Y.  South  Boston  Iron  Co.  194 
Spiller  Y.  Woburn,  323 
Spinner  y.  N.  Y.  Central,  &c.  R.  Co. 

418,  425.  455 
Shipley  y.  Fifty  Associates,  354 
Spofford  Y.  Harlow,  93,  99,  651 


Spooner  v.  Brooklyn  R.  Co.  61, 87,519 

Y.  McConnell,  283 
Spragins  y.  Houghton,  311 
Sprague  y.  Baker,  574 

Y.  Western  U.  Tel.  Co.  754 

Y.  Worcester,  370,  737 
Spray  y.  Ammermann,  627, 640^  642 
Springett  y.  Balls,  64$,  772 
Springfield  y.  Doyle,  369 

Y.  HarriSy  729 

Y.  Le  Claire,  287,  289,  298, 349, 

358 
Springfield  Milling  Co.  y.  Lane  County, 

334 
Springier  v.  Bowdoinham,  368 

Sprone  y.  Boston,  4c.  R.  Co.  no 

Sproulv.  Hemminfway,  168 

Squire  y.  Western  U.  TeL  Co.  755 

Staats  Y.  Hudson  RiYer  R.  Co.  421, 422 

Stacey  y.  Dane  Co.  Bank,   582,  585, 

Stack  Y.  Bangs,  252,  325,  397 

Y.  Portsmouth,  353 
Stackhouse  y.  Lafayette,  263 
Stackpole  y.  Healy,659 
SUckus  V.  N.  Y.  Central  R.  Co.  ii4i 

476.  477 
Stafford  y.  IngersoU,    627,  655,  657, 
661 
Y.  Oskaloosa,  66,  290,  374 
Y.  Reubens,  83 
Staffordshire,  &c.  Canal  Co.  y.  Hallen, 

402 
Stamm  y.  Southern  R.  Co.  87,   360, 

426,  458   , 
Stamper  y.  Miller,  269 
Stancnfield  y.  Newton,  274 
Stanford  v.  Roberts,  574 
Stanley  y.  Davenport,  263,  299,  355, 

358 
Stannard  y.  Ullithome,  559,  570,  574 

Stanton  y.  Metropolitan  R.  Co.  104 

Y.  Springfield,  363 

Stapenhorst  y.  American  Mfg.  Co.  710, 

723,  744 
Staple  Y.  Sprine,  120 
Stapley  y.  Brixton,  &c.  R.  Co.  466 
Stark  V.  Lancaster,  28,  55,  334 
State,  Ex  parte^  249 

Y.  Alburgh,  388 

V.  Allen,  318 

Y.  Atkinson,  333 

Y.  Baltimore,  &c.  R.  Co.  25, 108, 
249,  489 

V.  Barksdale,  340 

V,  Beeman,  352 

Y.  Bell  Telephone  Co.  533 

Y.  Blanch,  619 


Rt/ertmc€9\       TABLE    OF   CASES*       {ftrt  to  ftdi^nt. 


evil 


V.  Board  of  Commissioners,  310 

y.  Boles,  56 

y.  Boscawen,  390, 394 

y.  Boston,  &c.  R.  Co.  51 

V.  Broyles,  336,  340 

y.  Buffalo,  293 

V.  Buriington,  288 

y.  Burton,  323 

V.  Campbell,  303,  307 

y.  Campton,  390, 394 

V.  Canterbury,  390,  394 

y.  Chappell,  340 

y.  Cumberland,.  270 

y.  Daniels,  311 

y.  Delesdenier,  249 

y.  Deliesseline,  311 

V.  DoTer,  342 

▼.  Fryeburg,  548,  363 

y.  Gas  Co.  358 

y.  Gennon,  258 

T.  Gofi*,  104 

V.  Gorham,  342,  357 

y.  Goss,  318 

T.  Grand  Trunk  R.  Co.  139,  506, 

510 
V.  Halifax,  340 
V.  Hampton,  270 
▼.  Hartwell,  306 
V.  Herod,  622 
▼.  Hewitt,  383 
▼.  Hill,  249 

▼•  Hogg,  340 
▼.  Horn,  334 

V.  Hudson  Co.  256 

▼.  Joyce,  334 

T.  Kinney,  151,  493 

V.  Kirkley,  300 

V.  Laverack,  332 

V.  Maine  Central  R.  Co.  65, 107, 

114,475,476 
T.  McDermott,  628 
V.  Malster,  178,  222 
V.  Manchester,  &c.  R.  Co.    28, 

53,  65 
T.  Mann,  178 
V.  Meyer,  602 
V.  MoDile,  332,  360 
V.  Moore,  97,  720 
▼.  Morris,  332,  360 
T.  Nebraska  Tel.  Co.  533 
V.  Ownby,  619 

V.  Pennsylvania,  &c.  R.  Co.  57 
V.  Perry,  657 

y.  Philadelphia,  &c.  R.  Co.  93 
y.  Porter,  019 
V.  PoweU,  95,  741 
y.  Railroad  Co.  104 
y.  Raleigh,  269 


State  V.  Raymond,  334 
v.  Robb,  311 
y.  Ruland,  591 
V.  Rye,  374 
V.  Seawell,  390 
y.  Sloane,  591 
V.  Tappen,  256 
V.  Tucker,  334 
y.  Tupper,  672 

V.  Vermont  Central  R.  Co.  360 
T.  Webber,  323 
v.  Welpton,  334 

y.  Western  Maryland  R.  Co.  239 
V.  Wilkinson,  333 
y.  Wilmineton  Bridge  Co.  342 
y.  Zanesville,  &c.  Turnpike  Co. 

397 
Steamboat  New  World  v.  King,  47,  51 

Steams  v.  Atlantic,  &c.  R.  Co.  (^^^ 

y.  Old  Colony,  &c.  R.  Co.  418, 

428.  437,  440 

Stebbins  v.  Central  Vermont  R.  Co. 

61,  95,  741 
Steel  y.  Lester,  122 

V.  Southeastern  R.  Co.  168,  395 
Steele  v.  Boston,  262, 283 

V.  Burkhardt,  64, 93,  99,  654 

V.  Central  R.  Co.  92 

V.  Smith,  150,629 

y.  Townsend*  550 
Steere  y.  Field,  625 
Stein  V.  Burden,  733 

V.  Grand  Ave.  R.  Co.  no 
Steinhart  v.  Boker,  20 
Steinmetz  v.  Kelly,  64 
Steinmeyer  v.  St.  Louis,  270 
Steinweg  v.  Erie  R.  Co.  45,195,496,673 
Stdvermann  v.  White.  360 
Steman  t.  Harrison,  543 
Stephens  v.  Davenport,  &c.  R.  Co.  445 

V.  Macon,  108, 368 

V.  White,  562 
Stephens,  &c.  Transp.  Co.  v.  Western 

U.  Tel.  Co.  737 
Stephenson  v.  Rowand,  559,  564 
Sterling  Bridge  Co.  v.  Pearl,  53 
Stetler  v.  Chicago,  &c.  R.  Co.  187,196 
Stetson  V.  Chicago,  &c.  R.  Co.  409 
V.  Faxon,  332,  371 
V.  Kempton,  254,  300 
Stettin,  The,  172 
Steubenville  v.  King,  334 
Stevens  v.  Adams,  557 

V.  Armstrong.  66,  144,  160 

V.  Dudley,  313,  647 

V.  European,  &c,  R.  Co.  497 

v.  Monges,  557 

V.  Rowe,  623 


cvm 


Refer€uen\        TABLE    OF    CASES.       [art  to  teciiom. 


Stevens  v.  Stevens,  360 

V.  Walker,  559,  567 
T.  Woodward,  147 

Stevenson  v.  Chicago,  &c.  R.  Co.  89 
V.  Jewett,  197,  205 
V.  Montreal  Tel.  Co.  544 
y.  New  Orleans,  &c.  R.  Co.  419 
V.  Wallace,  loi 

Steves  V.  Oswego,  &c.  R.  Co.  62,  90, 
469,  476,  481 

Steward  v.  Milford,  351 

Stewart  v.  Brooklyn,  &c.  R.  Co.  149, 

i5o»  I53»  513 
V.  Clinton,  283 

v.  Davis,  104 

y.  International,  &c.  R.  Co.  410 

y.  New  Orleans,  260 

y.  Ripon,  742 

V.  Southard,  313 

v.  State,  398 

V.  Terre  Haute,  &c.  R.  Co.  135 
Stickney  v.  Munroe.  142,  346,  708 

v.  Salem,  258,  356,  370,  393 
Stier  V.  Oskaloosa,  377 
Stiles  V.  Cardiff  Steam  Nav.  Co.  630 

y.  Geesey,  99,  102 

V.  Hooker,  731 
Stillson  V.  HannibaJ,  &c.  R.  Co.  77, 

78,  479 
Stillwell  V.  N.  Y.  Central  R.  Co.  no 
Stimpson  v.  Sprague,  562 
Stinson  v.  Gardner,  351,  356,  370 

v.  N.  Y.  Central  R.  Co.  472,  505 
Stock  V.  Harris,  319 
V.  Wood,  107 
Stockdale  v.  Lancashire,  &c.   R.  Co. 

488 
Stockport  Waterworks  Co.  v.  Potter, 

734 
Stockton  V.  Frey,  494,  514,  516,  758, 

762 

Stockwell  V.  Fitchburg,.  334,  337,  356 

Stoddard  v.  St.  Louis,  &c.  R.  Co.  53, 

Stoeckman  v.  Terre  Haute,  &c.  R.  Co. 

1 10,  209 
Stoher  V.  St.  Louis,  &c.  R.  Co.  407, 411 
Stokes  V.  Eastern  Counties  R.  Co.  497 
V.  Saltonstall,  89,  516 
V.  Tift,  397 
V.  Trumper,  571 
Stone  y.  Attleborough,  351 
y.  Augusta,  370 
V.  Cheshire  R.  Co.  173,  699 
V.  Fairbury,  &c.  R.  Co.  409 
V.  Hills,  147 

V.  Hubbardston,  355,  363,  379 
y.  New  York,  254 


Stone  V.  Roscommon  Lumber  Co.  731 
Stonerv.  Pennsylvania  Co.  521 

v.  Shugart,  656 
Stonehewer  v.  Farrar,  734 
Stoneman  v.  Atlantic,  &c.  R.  Co.  27, 

427 
Storey  v.  Ashton,  147 
Stormfeltz  v.  Tump.  Co.  38$ 
Storrs  V,  Utica,  14,  174,  175,  176,  297, 

298,  349i  356,  358 
Stott  V.  Grand  Trunk  R.  Co.  426 

V.  Harrison,  574 
Stoughton  V.  Dimick,  322 
Stout  y.  Mc  Adams,  731 
Stover  v.  Bluehill,  28,  95,  383, 741, 742 
Stowe  V.  Bishop,  53 
Strange  v.  Hill  St.  R.  Co,  358 
Stratton  y.   European,  &c.  Railway, 
677 
V.  Staples,  711 
Straus  V.  Kansas  Citv  R.  Co.  520 
Strause  v.  Western  U.  Td.  Co.  543,739 
Strauss  v.  Francis,  573 
Strawbrid^  v.  Philadelphia,  290 
Street  v.  Holyoke,  351,  363 
Street  R.  Co.  v.  Eadie,  78 
Streett  v.  Laumier,  645,  654 
Striker  v.  Kelly,  269,  293 
Stringham  y.  Stewart,  194,  719 
Strohl  v.  Levan,  644 
Strohmv.  N.  Y.,  Lake  Erie,  &cR.  Co. 

743,  761 
Strong  V.  Campbell,  316 

y.  Sacramento,  &c.  R.  Co.  87, 
478 
Strother  v.  Lucas,  317 
Strouse  v.  Whittlesey,  654 
Stuart  V.  Clark,  333 

V.  Havens,  358,  361,  715 

V.  Hawley,  669 

y.  Machiasport,  1 10,  1 14,  379 

y.  Western  U.  Td.  Co.  756 
Stubbs  V.  Beene,  559 
Stubley  v.  Northwestern  R.  Co.  5^» 

463,  466,  476 
Stucke  y.  Milwaukee,  &c.  R.  Co.  102, 

418,  428 
Studer  v.  Buffalo,  &c.  R.  Co.  42$ 
Studley  v.  Oshkosh,  353 
Studwell  v.  Ritch,  657,  664 
Stumps  v.  Kelley,  628,  629 
Sturg^s  V.  Robbins,  668 
Sturtevant  v.  Plymouth  Co.  385 
Submarine  Telegraph  Co.  v.  Dickson, 

21 
Sudbury  v.  Steams,  31 1 
Sullivan  v.  Boston,  258 

v.  Chrysolite  Mining  Co.  56 


Ri/*renc€i\       TABLE    OF    CASES.       [mrttoMctUm. 


CIX 


SulliTan  v.  Holyoke,  292,  203 

y.  India  Mfg.  Co.  4/S,  203,  218, 

219,  683 
V.  Jones,  308 
V.  Louisville  Bridge  Co.  93,  96, 

209 
V.  Mississippi,  &c.  R.  Co.  180, 

181 
▼.  Oregon  R.  Co.  749 
V.  Pennsylyania  Co.  471 
V.  Philadelphia,  &c.  R.  Co.  65, 

500^  516 
V.  Scripture,  18,  629,  634,  647 
V.  Tioga  R.  Co.  478 
T.  Toledo,  &c.  R.  Co.  107 
V.  Union  Pacific  R.  Co.  124 
V.  Vicksbur^,  &c.  R.  Co.  458 
Sulzbacher  v.  Dickie,  174 
SummerhajTS  v.  Kansas  Pac.  R.  Co. 

180, 191,  241 
Summers  v.  Daviess  county,  266 
Sunney  v.  Holt,  194,  204 
Surocco  V.  Ge2uy,  264 
Susquehanna  v.  Simmons,  358 

&c.  Tump.  Co.  V.  People,  387 
Sutherland  v.  Gt  Western  R.  Co.  505 
V.  Murray,  302 
V.  N.  Y.  Central  R.  Co.  476 
Sutliff  V.  Johnson,  731 
Sutton  V.  Board  of  Police,  252,  256, 
262 
V.  Clarke,  14,  278,  282 
V.  N.  Y.  Central  R.  Co.  56,  464, 

705 
V.  Waite,  624 
V.  Wauwatosa,  93,  104 
Suydam  v.  Grand  Street  R.  Co.  462, 
652 
v.  Moore,  157,  244,  248,  421, 

422,  446 
V.  Vance,  559,  567 
Svenson  v.  Atlantic  Mail  S.  S.  Co.  158, 

224 
Swaboda  v.  Ward,  1 14 
Swainson  ▼.  Northeastern  R.  Co.  142, 

225 
Swannell  v.  Ellis,  566,  571 
Sweat  v.  Rogers,  143,  150 
Sweatland  T.  111.  &  M.  Tel.  Co.  544, 

c     547 

Sweeney  v.  Berlin,  &c.  Co.  178,  185, 

186,  195 

v.  Central  Pac.  R.  Co.  216 

V.  Murphy,  162 

Sweeny  v.  Old  Colony  R.  Co.  285,  344, 

410,  41 7i  473i  705,  706 
Sweet  ▼.  Gloversville,  369 
Sweigert  v.  Hannibal,  &c.  R.  Co.  99 


Swett  V.  Cutts,  729,  735 
Swezey  v.  Lott,  623 
Swift  V.  Applebone,  628 

v.  Berry,  394 

V.  New  York,  255 
Swigert  v.  Hannibal,  &c.  R.  Co.  521 
Swinfen  v.  Lord  Chelmsford,  557,  569, 

571 
V.  Swinfen,  569,  571 

Swindler  v.  HiUiard,  550 

Swinyard  v.  Bowes,  587,  601 

Swords  v.  Edgar,  120,  285,  704,  709 

Sykes  v.  Lawlor,  646 

V.  Packer,  184 

V.  Pawlet,  370 
Sylvan  Glen,  The,  124 
Symes  v.  Nipper,  559 
Symonds  v.  Clay  county,  256 
Syracuse,  &c.  Plankroad  Co.  v.  People^ 
386,  387 

Taber  v.  Delaware,  &c.  R.  Co.  46,  51, 

III,  112,  114,  520 
Tabor  v.  Missouri,  &c.  R.  Co.  476 
Tainter  v.  Worcester,  265 
Talbot  V.  McGee,  571 
Tally  V.  Ayres,  687 
Talmadge  v.  Rensselaer,  &c.  R.  Co.  61, 

422,  461 
Tallahassee  v.  Fortune,  289,  379 
Talley  v.  Great  Western  R.  Co.  527 
Tally  v.  Ayres,  i 
Tankersley  v.  Anderson,  573 
Tanner  v.  Louisville,  &c.  R.  Co.  64, 
480 
V.  N.  Y.  Central  R.  Co.  681 
Tarrant  v.  Webb,  180, 184 
Tarry  v.  Ashton,  354,  712,  714 
Tarwater  v.  Hannibal,  &c.  R.  Co.  52^ 

419 
Tate  V.  Chambers,  306 

v.  Salmon,  249 
Taylor  v.  Alexander,  306 

V.  Atlantic  Ins.  Co.  11,  738 

y.  Austin,  287 

V.  Blacklow«  576 

V.  Carew  Mfg.  Co.  62,  185,  214,. 

719 
V.  Cumberland,  262 
V.  Delaware,  &c.  Canal  Co.  464 
V.  Grand  Trunk  R.  Co.  51,  110^ 

495.  499»  748 
y.  Hancock,  623 

V.  Moffatt,  303 

V.  Munroe,  53 

V.  New  York,  708,  710,  725 

V.  Peckham,  288,  354 

V.  Plymouth,  264 


ex 


R$/trtmeU\       TABLE    OF    CASES.       \ar»  to  tecti»n». 


Taylor  v.  Trask,  308 

V.  Yonkcrs.  364 
Teall  V.  Barton,  608 
Tebbutt  V.  Bristol,  &c.  R.  Co.  704, 

706 
Teffl  V.  Wilcox,  606, 612 
Teipel  v.  Hilsendes^en,  107 
Telegraph  Co',  v,  Texas,  534 
Telfer  v.  Northern,  &c.  R.  Co.  6i,  62, 

65,  463,  466,  469,  766 
Temperance  Hall  Asso.  v.  Giles,  382, 

715 
Templeton  v.  Montpclier,  92 

Ten  Eyck  v.  Delaware,  &c.  Canal,  739 

Tenney  v.  Lcnz,  628,  642 

Terre  Haute,  &c.  R.  Co.  v.  Augustus, 

57,  419,  421 

V.  Bowles,  434 

y.  Buck,  III,  521,  742 

V,  Clark,  476 

y.  Graham,  22,  88,  98,  100,  102, 
480,  483 

V.  Jenuine,  429 

V.  McKinley,  412 

y.  Smith,  417,  437 

y.  Tuterwiler,  467 
Terrell  y.  State,  619 
Tcrrett  y.  Taylor,  254 
Terry  v.  Jewett,  477,  506,  525 

V.  New  York,    285,  286,   292, 
750 

y.  N.  Y.  Central  R.  Co.  57,  61, 
109,  418,  437 
Tessymond's  Case,  691 
Tewksbury  y.  Bucklin,  635,  664 
Texas  Mexican  R.  Co.  v.  Whitmore, 
188 

Pacific  R.  Co.  y.  Anderson,  467 
Texas,  &c.  R.  Co.  y.  Bayliss,  751 

V.  Chapman,  426 

y.  Crowd er,  222 

y.  Davidson,  508 

y.  Harrington,  191,  241 

y.  Johnson,  513 

y.  Kirk,  237,  41 1 

y.  Leyi,  54 

y.  Lowry,  463 

y.  McAtee,  194 

y.  Mitchell,  435,  451 

y.  Murphy,  108,  113 

y.  O'Donnell,  78 

y.  Pollard,  $08 

y.  Suggs,  516 

y.  Vallie,  406 

y.  Woodall,  458 

y.  Young,  92,  419,  439 
Tharsis  Sulphur  Co.  y.  Loftus,  310 
Thatcher  y.  Great  Western  R.  Co.  516 


Thayer  v.  Arnold,  655, 664 

y.  Boston,  259,  299,  ^00 

y.  St.  Louis,  &c.  R.  Co.  191, 

495 
Theall  y.  Yonkers,  394 

Thieme  v.  Gillen,  360 

Third  Nat.  Bank  y.  Vicksburg  Bank, 

582 

Thirteenth  St.  R.  Co.  v.  Boudrou,  94, 

523 
Thomas  y.  Brooklyn,  333,  760 

V.  Delaware,  &c.  R.  Co.  iii, 

463 
y.  Kenyon,  61,  93,  95,  721,  728, 

736 
y.  Morgan,  629,  632 
V.  New  York,  9!$,  114,  376 
y.  Rhymney  R.  Co.  459,  503 
y.  Weed,  625 
y.  Western  Union  TeL  Co.  60, 

96,  360,  365,  376 
y.  Winchester,  26,  38,  116,  691 
Thomas  Iron  Co.  y.  AUentown  Mining 

Co.  717 
Thompson  y.  Beaver,  323 

V.  Bank  of  South  Carolina,  581, 

S«5 
y.  Belfast,  &c.  R.  Co.  509 

y.  Bridgewater,  62,  375 
y.  Central,  &c.  R.  Co.  108 
y.  Chicago,  &c.  R.  Co.  241 
y.  Cincinnati,  &c.  R.  Co.  426 
y.  Crocker,  730 
V.  Currier,  313 
y.  Duncan,  523 
y.  Gibson,  120 
y.  Hermann,  227 
v.  N.Y.  Central  R.  Co.  476 
y.  N.  Y.  &  Harlem  R.  Co.  441 
y.  North  Missouri  R.  Co.  108 
y.  Northeastern  R.  Co.  727 
y.  Western  U.  Tel.  Co.  55^,  754 
Thome  v.  California  Stage  Co.  408 
Thorogood  v.  Bryan,  65,  66,  86 
Thorp  y.  Brookfield,  114 
Thorpe  y.  Mo.  Pacific  R.  Co.  193 
y.  Rutland,  &c.  R.  Co.  422 
Thurber  v.  Harlem,  &c.  R.  Co.  73,  75, 
481 
y.  Martin,  729 
Thurston  v.  Hancock.  700,  701 

v.  Percival,  557 
Thwaites  y.  Mackerson,  567 
Tibby  y.  Mo.  Pac.  R.  Co.  492,  505 
Tiepel  v.  Hilsendegen,  114 
Tieman  v.  Commercial  Bank,  585 
Ticmey  v.  Minneapolis,   &c.    R.  Co. 
205 


R€/9reme€$\       TABLE    OF    CASES.       {are  U  sseti^tu. 


CXI 


Ticmey  t.  Troy,  296,  336,  345 
Tiffin  V.  McConnack,  164 
Tifit  ▼.  Tiflft,  626 

V.  Jones,  95,  397 

V.  Towns,  386,  389 
Tiehe  v.  Lowell,  370 
Tifiey  v.  Hudson  River  R.  Co.  135, 

766,  770.  77^ 
Tillock  V.  Webb,  104 
Tillotson  V.  Smith,  729,  735 
Timmons  v.  Central  Ohio  R.  Co.  61 
Tindley  v.  Salem,  268 
Tinker  v.  Russell,  270,  ^36 
Tinsman  v.  Belvidere,  &c.  R.  Co.  250, 

283 
Tisdale  v.  Norton,  8,  347,  371 
Tissue  y.  Baltimore,  &c.  R.  Co.  189 
Titcomb  r.  Railway  Co.  392,  393 
Titter  v.  Iowa  county,  257 
Titus  T.  Northbridge,  346,  378,  379 
Tobcy  V.  Leonard,  618 
Tobin  v.  Portland,  &c.  R.  Co.  410 

V.  Reeina,  250 
Todd  V.  Birdsall,  256 

V.  Cochell«  47,  728 

V.  Flight,  708,  709 

V.  Old  Colony,  &c.  R.  Co.  61, 

49I1  519 
V.  Rome,  334 

V.  Rowley,  105,  382 

V.  Troy,  loi,  290,  296,  347,  364 
Toledo  V.  Cone,  292 
Toledo,  &c.  R.  Co.  v.  Apperson,  499 

T.  Baddeley,  758 

y.  Barlow,  428,  430 

V.  BegM,  9I8 

y.  Black,  178 

y.  Brooks,  98,  489 

y.  Cohen,  425 

V.  Cole,  421 

V.  Conroy,  184,  189,  194,  204, 

238,  499 
y.  Com,  673 

V.  Daniels,  425 

V.  Darst,  436 

y.  Deacon,  13 

y.  Durkin,  238 

y.  Eder,  425 

y.  Foster,  53,  427 

y.  Fowler,  421,  425 

y.  Fredericks,  197,  238 

y.  Fuimisson,  470 

y.  Goddard,  61,  63,  69,  87,  463, 

476 
V.  Grable,  74 
V.  Crush,  506 
T.  Harmon,  152,  155,  360,  426, 

461,463 


Toledo,  &c.  R.  Co.  v.  Head,  475 

V.  Howell,  435,  436 

y.  Ingraham,  197,  238,  428 

y.  Larmon,  58 

V.  McGinnis,  102,  458 

y.  Maine,  458 

y.  Maxfield,  681 

y.  Miller,  66,  423 

y.  Moore,  65,  234,  238 

y.  Muthersbauj?h,  666 

y.  O'Connor,  58,  238,  467 

y.  Owen,  435 

V.  Parker,  95,  741 

y.  Pence,  440 

y.  Pindar,  55,  673,  674,  74i 

y.  Riley,  93,  482 

y.  Rumbold,  444 

V.  Siebems,  439 

y.  Sweeney,  434 

V.  Thomas,  421,  455 

V.  Ward,  678 
Tolland  v.  Willington,  391,  393 
Toll-bridge  Co.  y.  Langrell,  396 
Tolman  v.  Syracuse,  &c.  R,  Co.  107, 

III,  112,476 
Tombs  V.  Rochester,  &c.  R.  Co.  437, 

452 
Tomlinson  y.  Brown,  119 

V.  Derbjr,  8 
Tompkins  v.  Gay  St.  R.  Co.  66,  122 . 

y.  Kanawha,  94 

y.  Sands,  303,  307,  308 
Toms  V.  Whitby.  355 
Tonawanda  R.  Co.  y.  Munger,  i,  20, 

61,64,98,433 
Tonor  v.  Chicago,  &c.  R.  Co.  227 

Toole  V.  Beckett,  710 

Toomey  y.  Brighton,  &c.  R.  Co.  56,58, 

410 

y.  New  York,  295 
Topeka  v.  Tuttle,  289,  ^55 
Torbush  y.  Norwich,  265 
Totten  V.  Cole,  640 

y.  Phipps,  91 
Tourtellot  v.  Phelps,  729 

y.  Rosebrook,  8,  57,  668,  669 
Tousey  y.  Roberts,  148,  719 
Tower  y.  Providence,  &c.  R.  Co.  418, 

437 
V.  Rutland,  334 

V.  Utica,  &c.  R,  Co.  527 

Towle  y.  Eastern  R.  Co.  283,  409 

Towler  v.  Baltimore,  &c.  R.  Co.  94 

Town  V.  Lamphire,  634 

Towne  v.   Nashua,  &c.   R.   Co.  418, 

453 
Townley  y.  Chicago,  &c.  R.  Co.  73, 

464,  484 


CXll 


R^trtncei\       TABLE    OF    CASES.        [art  U  secti4nu. 


Towns  V.  Cheshire  R.  Co.  418,  449 

V.  Railroad  Co.  187 
Townsend  v.  Libbey,  619 

V.  McDonald,  729 

V.  N.  Y.  Central  R.  Co.  493 

V.  Susquehanna  Tump.  Co.  272, 
386 

V.  Wathen,  97,  720 
Tozer  v.  Child,  31 1 
Tracy  v.  Cloyd,  322 

V.  Hombuckle,  249 

V.  Pullman  Palace  Car  Co.   527 

V.  Swartwout,  313 

V.  Troy,  &c.  R.  Co.  57,  434, 435, 

Tradesmen's  Nat.  Bank  v.  Third  Nat. 

Bank,  582 
Transit,  The,  751 

Transportation  Co.  v.  Chicago,  249,283 
Trask  v.  California,  &c.  R.  Co.  216 

V.  Hartford,  &c.  R.  Co.  677 
Traver  v.  Eighth  Av.  R.  Co.  763 
Treadwell  v.  New  York,  286,  292,  298 
Treasurers,  &c.  v.  McDowell,  573 
Treat  v.  Bates,  735 

V.  Lord,  333 
Tremain  v.  Cohoes  Co.  701 
Trenton  Water  Power  Co.  Matter  of, 

342 
V.  Raff,  731 

Trevor  v.  Wood,  543 

Trice  y.  Hannibal,  &c.  R.  Co.  422 

Trigg  V.  McDonald,  619 

V.  St.  Louis,  &c.  R.  Co.  761 

Tripp  V.  Lyman,  337,  350,  363,  374 

Tritz  V.  Kansas  City,  374 

Trompen  v.  Verhage,  628 

Troughear  v.  Lower  Vein  Coal  Co.  241 

Trout  V.  Virginia,  &c.  R.  Co.  419, 429, 

430 

Trow  V.  Vermont,  &c.  Co.  99, 418, 428, 

451 
Trower  v.  Chadwick,  701 

Troxler  v.  Richmond,  &c.  R.  Co.  678 

True  V.  International  Tel.  Co.  547 

Truex  t..  Erie  R.  Co.  523 

Trumbull  v.  Nicholson,  573 

Trustees  of  Schools,  &c.  y.  Tatman, 

254,  256 

Tubervil  v.  Stamp,  665,  669 

Tucker  v.  Bradley,  619 

V.  Conrad,  334 

V.  Henniker,  Sy^  378 

V.  Mowrey,  104 

V.  Newman,  119,  721 

V.  West,  104 
Tuel  ▼.  Weston,  141 
Tuell  V.  Paris,  368 


Tuff  y.  Warman,  61,  93,  94,  99, 100 
Tuffree  y.  State  Centre,  90,  379 
TuUer  v.  Talbot,  496,  514 
Tunney  v.  Midland  R.  Co.  239 
Tupper  V.  Clark,  631,  657 
Turley  v.  Thomas,  649,  650 
Turner  v.  Buchanan,  355 

y.  Gt  Eastern  R.  Co.  22$ 

y.  Hannibal,  &c.  R.  Co.  476 

V.  Hawkeye  Tel.  Co.  544 

V.  Indianapolis,  265 

V.  Philipps,  557 

y.  St.  Louis,  &c.  R.  Co.  57 

V.  Thomas,  715 

V.  Tuolumne  Water  Co.  402 

V.  Vicksburg,  &c.  R.  Co.  509 
Turnpike  Road  y.  Brosi,  385 
Turnpike  Co.  v.  Champney,  31 1 

V.  Jackson,  376 
Tuttle  y.  Chicajgo,  &c.  R.  Co.  59»  "5 

y.  Farmington,  1 14,  378,  741 

V.  Holyoke,  356 

V.  Lawrence,  379 

y.  Love,  243,  618 
Twigg  V.  Ryland,  630 
Twiss  V.  Baldwin,  729' 
Twogood  V.  New  York,  loi,  368 
Twombley  v.  Leach,  612 
Twomly  v.  Central  Park  R.  Co.  86, 89, 

110,518,  519 
Tyler  v.  Alvord,  308 

v.  New  York,  &c.  R.  Co.  477 

V.  Sturdy,  333 

y.  Western  Union  Tel.  Co.  533i 

541,  554,  556,  755 
y.  Wilkinson,  730 

Tyrrell  v.  Eastern  R.  Co.  407 

Tyson  v.  Keokuk,  &c.  R.  Co.  455 

y.  State  Bank,  580,  $82 

v.  South,  &c.  Ala.  R.  Co.  188 

Umback  v.  Lake  Shore,  &c.  195,  209 
Underbill  y.  Manchester,  261 
Underwood  v.  Waldron,  95,  99 
Union  y.  Durkes,  288 
Union  Bank  of  Georgetown  v.  Geary, 

573 
Union  Brass  Mfg.  Co.  v.  Lindsay,  7^ 

Union  Canal  Co.  v.  Pinegrove,  401 

Union  Pac.  R.  Co.  y.  Adams,  90, 477 

y.  Dyche.  435,  729,  735 

v.  Fort,  207,  217,  218,  226,  233 

y.  Hand,  495 

V.  Harris,  421 

v.  Harwood,  465 

V.  Hi?h,  421 

Y.  Rollins,  102,  418,  419 

y.  Schwenck,  421 


lUferenc§9l       TABLE    OF    CASES.       {are  U  stcti^tu. 


CXIU 


Union  Pac.  R.  G>.  v.  Youn^,  i8o 
Union  Packet  Co.  v.  Qou^,  491,  518 
Union  IL  Co.  t.  Kallaher,  i6o»  459 
Union  S.  8.  Co.  v.  N.  Y.  &c.  S.  S.  Co. 

61 
Union  Stock  Yards,  &c.  Co.  v.  Monag- 
han,  102 

V.  Rourke,  705 
Union  Trast  Co.  v.  Cuppy,  406,  731 
United  So.  of  Shakers  y.  Underwood, 

150,  588,  589       ^ 
United  States  t.  Arredondo,  317 

V.  Clarke,  249 

V.  Collier,  319 

T.  Eckford,  249 

▼.  Hayden,  311 

V.  Hillegas,  249 

T.  Kilpatrick,  310 

V.  Lee,  249 

T.  McLemore,  249 

y.  New  Bedford  Bridge  Co.  283 

V.  O'Keefe,  249 

y.  Thompson,  249 
United  States  Rolling  Stock  Co.  y. 

Wilder,  217 
United  States  Tel.  Co.  y.  Gildersleeye, 

547,  548,  754 
y.  Wenger,  755 

Urquhart  y.  Bontell,  646 

y.  Ogdensburg,  269,  271 

Uther  y.  iSch,  20 

Vaccari  y.  Maxwell,  318 

Vail  y.  Jackson,  573 

Vale  y.  Bliss,  347,  715 

Valentine  y.  Boston,  333 

Valtez  V.  Ohio,  &c  R.  Co.  238 

Van  Alstyne  y.  Freday,  340 

Van  AmouTg  y.  Vicksburgh,  &c.  R. 

Co.  226 
Van  Atta  y.  McKinney,  557 
Van  Beigen  y.  Van  Bergen,  731 
Van  Epps  y.  Commissioners,  256 
Van  Hoesen  y.  Coyentry,  729 
Van  Horn  y.  Burlington,  &c.  R.  Co. 

419*  430 
V.  Des  Moines,  265 

Van  Leuyen  y.  Lyke,  18,  626, 627,628, 

620,  657 

Van  Note  y.   Hannibal,  &c.  R.  Co. 

427 
Van  Orden  y.  Robinson,  68^ 

Van  Orsdol  y.  Burlington,  &c.  R.  Co. 

406.729 

Van  Pelt  v.  Dayenport,  270,  271,  273, 

274, 278 
Van  Rensselaer  y.  Kidd,  309 
Van  Sandau  y.  Browne,  568 

Vol.  I-«H 


Van  Schaick  y.  Hudson  Riyer  R.  Co. 
480 
y.  Sigel,  590,  592 
Van  Slyck  y.  Hogeboom,  625 
Van  Steenbuigh  y.  Tobias,  31,  123, 

638 
Van  Wart  y.  Wooley,  581,  582,  601 
Vandegrift  y.  Rediker,  57,  418,  428, 

440 
Vandemark  y.  Porter,  336 
Vandenburgh  y.  Truax,  37,  95 

y.  Van  Bei^en,  729 
Vandeneynde  y.  Ulster  R.  Co.  145 
Vanderbeck  y.  Hendry,  97,  344 
Vanderbilt  y.  Richmond  Turnpike  Co. 

149 
Vandergrift  y.  Delaware,  &c.  R.  Co. 

418,419 
Vanderheyden  y.  Young,  303,  310 

Vanderkar  y.  Rensselaer,  &c.  R.  Co. 

435 
Vanderpool  y.  Husson,  173,  361 

VandersUce  y.  Philadelphia,  368,  369 

Vandyke  y.  Cincinnati,' 343 

Vantine  y.  The  Lake,  744 

Varick  y.  Smith,  333,  737 

Vamey  y.  Cummington,  370  ' 

Vamham  y.  Council  Bluffs,  759 

Vamum  y.  Martin,  567 

Vaughan  ▼.  Menloye,  665 

y.  Taff  Vale  R.  Co.  i,  11,  16,47, 

85,  672,  674,  680,  681 

Vaughan,  The  Mary  J.  747 

Vaughn  y.  Biggers,  317 

Vaught  y.  Johnson  county,  257,  394 

Vautrain  y.  St.  Louis,  &c.  R.  Co.  205 

Vkux  y.  Sheffer,  61 

Vawter  y.  Mo.  Pacific  R.  Co.  132 

Veazie  y.  Penobscot  R.  Co.  360,  384, 

414 

Veeder  y.  Little  Falls,  8,  284 

Veerhusen  y.  Chicago,  &c.  R.  Co.  418, 

424,434,  449 
Venables  y.  Smith,  147 

Venderwerken  y.  N.  Y.  &  New  Hayen 

R.  Co.  131 
Vennall  v.  Gamer,  90,  100 
Vermont  y.  Leicester,  334 
Verrill  y.  Minot,  370,  379,  383 
Vick  y.  N.  Y.  Central  R.  Co.  184,  204, 

239 
Vickers  y.  Atlanta,  &c.  R.  Co.  73 
Vicksburgh  y.  Hennessy,  92,  107,  289, 

375 
Vicksburg,  &c.  R.  Co.  y.  Alexander, 

365 
y.  Hart,  467 

y.  Howe,  506 


CXIV 


R*/€r0nc§$\       TABLE    OF    CASES.       ImrtUMdi^M. 


Vicksburg,  &c.  R.  Co.  v.  McGowan, 

97 
V.  O'Brien,  518 

y.  Patton,  419,  428,  748 

y.  Phillips,  469 
Victory  y.  Baker,  347,  705 
Vilas  y.  Bryants,  582 

y.  Downer,  557 
Vinal  V.  Dorchester,  357,  366 
Vincent  y.  Brooklyn,  254,  293 

y.  Groome,  569 

y.  Nantucket,  256 
Vincett  v.  Cook,  60,  355 
Vinton  y.  Bradford,  618 

y.  Middlesex  IL  Co.  493 

y.  Schwab,  53 
Vinyard  y.  St.  Louis,  &c.  R.  Co.  450 
Virginia,  &c.  R.  Co.  y.  Sanger,  14,  51, 

406 
Virtue  y.  Police  Commissioners,  326 
Voak  y.  Northern  Central  R.  Co.  89, 

426,468 
Vogcl  y.  New  York,  270,  298 
Von  Wallhoffen  y.  Newcombe,  572 
Voorhees  y.  Martin,  308 
Vosburgh  y.  Lake  Shore,  &c.  R.  Co. 
194,416 

y.  Welsh.  306 
Vose  y.  Lancashire,  &c.  R.  Co.  202 
Vosper  y.  New  York,  354 
Vrooman  y.  Lawyer,  629 

Wabash  R.  Co.  y.  Brown,  187,  436 
y.  McDaniels,  190,  191 

Wabash,  &c.  R.  Co.  y.  Conkling,  241 
y.  Deardofif,  185 
y.  Gordon,  239 

y.  Hicks,  460,  475»  478,  4^5 
y.  Koenic^sam,  494 
y.  Krough,  463, 483 
y.  Moran,  102 
y.  Neikirk,  476 

y.  Nice.  434,  451 

y.  Shacklett,  66,  114,  122,  523 

y.  Tretts,  436 

y.  Wallace,  102,  482 

y.  Williamson,  417,  424, 455 
Waddell  y.  New  York,  283 
Wade  y.  Leroy,  758,  760 
Wadsworth  y.  Duke,  225 

y.  McDougall,  730 

y.  Marshall,  568 

y.  Tillotson,  729,  730 
Waffle  y.  N.  Y.  Cent.  R.  Co.  73S 
Wager  y.  Troy  Union  R.  Co.  409 
Waggoner  y.  Jermaine,  269 
Wagner  y.  Bissell,  656 

y.  Long  Island  R.  Co.  729 


Wagner  v.  Woolsey,  125 
Waine  y.  Kempster,  574 
Waite  y.  Northeastern  R.  Co.  74,  77 
Wakefield  y.  Connecticut,  &c  R.  Co. 
13,  426,  468,  469,  470 

y.  Moore,  616 

y.  Newport,  299 
Wakelin  y.  Southeastern  R.  Co.  109, 

114 
Wakeman  y.  Gowdy,  567,  587 

y.  Robinson,  18 
Walcott  y.  Swampscott,  293,  294 
Waldele  y.  N.  Y.  Central  R.  Co.  no 
Waldo  y.  Beckwith,  47 

y.  Goodsell,  134,  138 

y.  Wallace,  302 
Waldron  y.  Hayerhill,  259 

y.  Hopper,  644 

y.  Rensselaer,  &c.  R.  Co.  62, 
421,  422 

y.  St.  Paul,  loi 
Walkenhauer  y.  Chicago,  &c.  R.  Co. 

447,469 
Walker  v.  Bank  of  State  of  N.  Y.  580, 
581 

y.  Boiling,  204 

y.  Boston,  &c.  R.  Co.  240,  241 

y.  Butz,  731 

y.  Chicago,  &c.  R.  Co.  689 

y.  Decatur  County,  loi 

y.  Erie  R.  Co.  517,  758, 760 

y.  Goe,  320 

y.  Herron,  633,  662 

y.  Goodman,  567 

y.  Hallock,  313 

y.  Haskell,  618 

y.  Lockport,  353 

y.  Midland  R.  Co.  466 

y.  Reidsyille,  347,  377 

y.  Steyens,  577 

y.  Westfield,  108 

y.  Wildman,  C76 
Wall  y.  Liyezay,  510 
Wallace  y.  Douglas,  628 

y.  Merrimack  Riycr  Nav.  Co. 
62,  64,  104,  149 

y.  Morss,  121 

y.  Muscatine,  287 

y.  New  York,  333,  353,  364.  74^ 

y.  St.  Louis,  &c.  R.  Co.  427, 
460,467 
Wallach  y.  Ridley,  151 
Waller  y.  Dubuque,  292 

y.  Southeastern  R.  Co.  239,  240 
Walley  V.  Holt.  121 
Walling  y.  Railway  Co.  523 
Wallis  y.  Loubat,  557 
Wallsworth  y.  McCidlough,  306 


Re/trgmegt\       TABLE    OF    CASES.       [»rg  to ttcH^m. 


cxv 


Walpole  ▼.  Carlisle,  559 

Walrath  v.  Redfidd,  719^7^7 

Walsh  y.  Mead,  355 

▼.  New  York,  330 

V.   N.   Y.  &   Brooklyn  Bridge 

Trustees,  330 
V.  Oregon,  &c.  R.  Co.  108 
T.  St.  Paul,  &c.  R.  Co.  185,  205 
T.  Southworth,  293 
▼.  The  H.  M.  Wright,  526 

Waher  t.  Chicago,  &c.  R.  Co.  85,  519, 

523 
V.  Post,  744 

Walters  y.  Sykes,  618 

Y.  Chicago,  &c.  R.  Co.  65,  71, 

7^,77 
Waltham  v.  Kemper,  256,  288 

Walther  v.  Pacific  R.  Co.  436 

Walthers  v.  Missouri  Pac.  R.  Co.  425 

Walton  V.  Booth,  691 

T.  Brighton,  &c.  R.  Co.  61,  634, 

639 
V.  N.  Y.  Central  Sleeping  Car 

Co.  148 

Wanamaker  v.  Burke,  209 

Wanata^  The,  93 

Wandcll  v.  Corbin,  525 

Wanless  v.  Northeastern  R.  Co.  466 

Wann  t.  Western  U.  Td.  Co.  552, 

553 
Wanstall  y.  Pooley,  157 

Waiburton  v.  Gt  Western  R.  Co.  178, 

225,234 

Ward,  The,  124 

Ward  v.  Andrews,  60,  701 

V.  Brown,  635 

▼.  Central  Park  R.  Co.  523 

Y.  Farwell,  334 

Y.  Folly,  334 

V.  Gardner,  709 

V.  Gen.  Omnibus  Co.  14^ 

Y.  Hartford  County,  256 

V.  Jefferson,  288,  290,  337 

V.  Lee,  577 

V.  Milwaukee,  &c.  R.  Co.  682 

Y.  Newark,  &c.  Tump.  Co.  386, 
388 

Y,  North  Hayen,  146,  355 

Y.  Young,  150, 1  «> 
Warden  y.  Old  Colony  R.  Co.  197 
Ware  y.  Allen,  729 

V.  Gay,  516 
Warner  y.  Bacon,  743 

y.  N.  Y.  Central  R.  Co.  112, 460, 
463,  466,  475 

y.  Erie  R.  Co.  184,  188,  406 

y.  Griswold,  577 

y.  Holyoke,  270,  347,  350.  35^ 


Warren  Bank  y.  Suffolk  Bank,   583, 

598 
Warren  v.  Clement,  340 

y.  Fitchburg,  ftc.  R.  Co.  65, 

473i  477,  488,  506 
y.  Kauffman,  722 
y.  Keokuk,  437 
y.  Wright,  290,  339,  353 
Warsaw  y.  Dunlap,  369 
Washburn,  &c.  Mfg.  Co.  y.  Worcester, 

287 
Washburn  y.  Tracy,  61,  652,  654 
Washington,  The,  66 
Washington  y.  Baltimore,  &c.  R.  Co. 
410 
y.  Small,  369 
Washington  Ice  Co.  y.  Lay,  334 
Washington  Natural  Gas  Co.  y.  Wil- 
kinson, 36$ 
Washington,  &c.  R.  Co.  y.  Brown,  502 
Washington  Tel.  Co.  y.  Dryburg,  532 
Wasmer  y.  Delaware,  &c.  R.  Co.  85, 

94,  379*408,  413.  415*  459 
Wasson  y.  Canfield,  307 

y.  Mitchell,  310 
Water  Commissioners,  Matter  of,  729 
Water  Co.  y.  Ware,  175,  298 
Waterbury  y.  Clark,  394 

V.  N.  Y.  Central,  &c.  R.  Co.  61, 
98, 489.  523 

y.  Westeryelt,  618 
Waterford,  &c.  R.  Co.  y.  Kearney,  416 
Waterford,  &c.  Tump.  Co.  y.  People, 

386 
Waterhouse  y.  Waite,  618 
Waterman  y.  Connecticut,  &c  R.  Co. 

412 
Waters  y.  Bay  View,  287 

y.  Moss,  656 
Watertown  y.  Cowen,  333 
Watier  y.  Chicago,  St.  Paul,  &c.  R. 

Co.  451 
Watkins  y.  Goodall,  710 

y.  Reddin,  365 

y.  Roberts,  39 
Watkinson  y.  Bennington,  619 

y.  Laughton,  515 
Watson  y.  Bauer,  57 

y.  Bodell,  305 

y.  Houston,  &c.  R.  Co.  185 

y.  Kingston,  272 

y.  Lisbon  Bridge  Co.  392,  752 

y.  Muirhead,  559,  574 

y.  Northern  R.  Co,  522 

y.  Todd,  618 
Watts  y.  Porter,  575 
Way  y.  Chicago,  &c.  R.  Co.  488 

y.  111.  Central  R.  Co.  209 


CXVl 


Rtfgrtncu]       TABLE    OF    CASES.       iart  U  tectums. 


Way  V.  Illinois,  &c.  R.  Co.  56,  107 

V.  Powers,  144,  147 

y.  Townsend,  308 
Wayde  v.  Carr,  650 
Wayne  County  Tump.  Co.  v.  Berry, 

389 
Weare  v.  Fitchburg,  89,  353 
Weathered  v.  Bray,  365 
Weaver  v.  Deyenaoii,  303,  306 

V.  Ward,  686 

▼.  Wood,  121 
Webb  y.  Browning,  557 

y.  Portland  Mfg.  Co.  730,  733 

V.  Portland,  &c.  R.  Co.  457, 
466 

y.  Rennie,  194 

V.  Rome,  &c.  R.  Co.  30,  55, 
665,666 
Webber  v.  Piper,  215 
Weber  v.  Morris,  &c.  R.  Co.  765 

V.  N.  Y.  Central  R.  Co.  417, 457, 
463,  466,  476 
Webster  v.  Fleming,  729 

V.  Hudson  Riyer  R.  Co.  31,  65, 

66,473 
V.  Quimby,  623 

V.  Rome,  &c.  R.  Co.  114,  465, 

523 
Weckerly  v.  Geyer,  311 

Wedge  y.  Berkeley,  306 

Wedgwood  V.  Cnicago,  &c.  R.  Co. 

194,204 

Weed  V.  Balston  Spa,  340,  376 

y.  Greenwich,  259 

V.  Panama  R.  Co.  14,  146,  150, 

155,  495,  513 
V.  Saratoga,  &c.  R.  Co.  22 

y.  Tucker.  269 
Weeks  v.  New  Orleans,  &c.  R.  Co.  93 

y.  N.  Y.,  N.  H.,  &c.  R.  Ca 
526 

V.  Shirley,  338,  383 
Weems  v.  Mathieson,  194 
Weet  V.  Brockport,  118,  281,  289 
Weger  y.  Pennsylvania  R.  Co.  180,  227 
W^;mann  v.  Jenerson  City,  271 
Wenn  v.  Gage  county,  250 
Weick  V.  Lander,  31,  35,  3S9 
Weidekin  v.  Snelson,  735 
Weightman  v.  Washington,  118,  256, 

265.  273,  278,  289 
Weimer  v.  Sloane,  558 
Weisenberg  v.  Appleton,  368,  743 
Weiserberg  v.  Wmneconne,  122,  394, 

396 
Weis  V.  Madison,  56,  271,  274,  283 
Weiss  y.  Pennsylvania  R.  Co.  108, 1 14 
Wdsser  v.  Demson,  69 


Weitner  v.  Delaware,  &c.  Canal  Co. 

57,  399 
Welch  V.  McAllister,  704 

y.  Durand,  74^$ 

V.  Pullman  Palace  Car.  Co.  527 

V.  Wesson,  64,  646 
Weld  V.  Chadboume,  618 

V.  Hornby,  374 
Welddes  v.  Edsell,  59c 
Weldon  v.  Harlem  R.  Co.  147,  629^ 

634 
Welfare  v.  Brighton  R.  Co.  56,  57, 

159,  194 
Wellcome  y.  Leeds,  342,  346,  357 

WeUerv.  London,  &c.  R.  Co.  509 

y.  McCormick,  703 

Welles  y.  Hutchinson,  ^92 

Welling  y.  Judge,  61,  645,  654 

Wellington  y.  Downer  Oil  Co.  117,683 

V.  Gre^n,  290,  358 

Wells  V.  Burhngton,  &c.  R.  Co.  199 

y.  Howell,  627,  655 

V.  Hudson  River  R.  Co.  102 

V.  N.  Y.  Central  R,  Co.  505 

Wellsborough,  &c.  R.  Co.  v.  Gnfiin, 

388 

Welsch  v.  Hannibal,  &c.  R.  Co.  466 

Welsh  y.  Jackson,  &c.  R.  Co.  99 

y.  Lawrence,  648 

y.  Rutland,  265,  273 

y.  St.  Louis,  2^ 

v.  Wilson,  362 

Welty  V.  Indianapolis,  &c.  R.  Co.  421, 

452 
Wend  V.  Bond,  559 

Wendall  v.  Pratt,  16 

Wendell  v.  Baxter,  333,  704,  725,  7^ 

V.  N.  Y.  Central  R.  Co.  73,  90, 

*75 
V.  Troy,    118,    263,    277.  289, 

290,  358   368,  369 

Wenger  v.  Calder,  612 

Wentworth  v.  Jefferson,  104 

Wenzlick  v.  McCotter,  343,  703 

Werely  v.  Persons,  1 10 

Werle  v.  Long  Island  R.  Co.  523 

Werner  v.  Citizens'  R.  Co.  99 

Werthheimer  v.  Howard,  308 

Wesley  Coal  Co.  v.  Healer,  89 

Wessbecher  v.   Minneapolis,  &c.  R- 

Co.  424 

Wesson  v.  Seaboard,  &c.  R.  Co.  168 

West  V.  Forrest,  758 

V.  Lynn,  354 

v.  Martin,  61,  93 

v.  Smallwood,  306 
West  Branch  Bank  v.  Fulmer,  581 
Westaway  v.  Frost,  562 


r 


R»/€r9ncta\       TABLE    OF    CASES.        [art  io  t€cii^HS, 


CXVll 


Westchester,  &c.  R.  Co.  v.  McElwee, 

53.  54 
Westchester  R.  Co.  t.  Miles,  493 
Westcott  V.  Fargo,  555 
West  Mahoney  v.  Watson,  346 
West  Orange  v.  Field,  274,  283 
West  River  Bridge  Co.  v.  Dix,  737 
Western  Collie  v.  Cleveland,  201 
Western  Savings  Fund  v.  Philadelphia, 

285,  286 
Western,  &c.  R.  Co.  v.  Adams,  207 

V.  Atlanta,  280 

T.  Bishop,  178,  195 

T.  King,  457 

V.  Steadly,  431 

V.  Strong,   132,  178 

V.  Wilson,  473 
Western  Transpnortation  Co.  v.  New- 
hall,  550 
Western  U.  Tel.  Co.  v.  Adams,  553, 

757 
T.    Blanchard,    534,   538,   553, 

554«  555 
v.  Brown,  739 

V.  Buchanan,  539 

V.  Carew,    532,  534,  537,  548, 

553 
V.  Cohen,  537,  755 
V.  Edsall,  1537,  540,  541,  542, 552 
V.  Eyser,  85,  360,  365 
V.  Fairbanks,  552 
v.  Fatman,  533,  555,  754,  755 
V.  Fenton,  553,  555,  755»  757 
V.  Ferguson,  538 
V.  Fontaine.  534,  553 
V.  Griswold,  542,  553,  555,  556 
V.  Hall,  755 
V.Hamilton,  531 
V.  Harding,  540,  757 
V.  Hope,  537,  543 
V.  Hyer,  541,  754 
V.Jones,  554 
V.  Kinney,  757 
V.  McDaniel,  540,  542 
V.  McGuire,  546 
V.  Martin,  754 
V.  Meek,  542,  547 
V.  Meredith,  554 
V.  Meyer,  539 
V.  Neil,  534,  555 
V.  Pendleton,  531,  757 
V.  Quinn,  18 
V.  Rains,  554 
V.  Reynolds,  533,  754 
T.  Richman,  542.  555,  754 
V.  Scircle,  542,  757 
V.  Shotter.  553,  755 
V.  Steele,  531 


Western  U.  Tel.  Co.  v.  Valentine,  755 

V.  Wilson,  531 

T.  Yopst,  531 

V.  Young,  553 
Weston  V.  Alden,  729,  730 

V.  N.  Y.  Elevated  R.  Co.  92, 96, 
506,  704,  705 

V.  Tailors  ot  Potter  Row,  708, 

723 
Wetjen  v.  So.  Whitelead  Co.  207 

Wetmore  v.  Atlantic  Whitelead  Co. 

333     , 
▼.  Campbell,  313 

V.  Little  Miami  R.  Co.  154 

V.  Story,  737 

V.  Tracy  365 
Weyant  v.  Harlem  R.  Co.  144 
Weyerhauser  v.  Dun,  582 
Weymire  v.  Wolfe.  65 
Whaalen  v.  Mad  River,  &c.  R.  Co. 

180,  239 
Whakeman  v.  Hazleton,  557 
Whalenv.  Gloucester,  709 

V.  Illinois,  &c.  R.  Co.  216,  406 

V.  St.  Louis,  &c.  R.  Co.  1 14 
Whaley  v.  Laing,  85 
Whatman  v.  Pearson,  155 
Wheatley  V.  Baugh,  729 

V.  Chrisman,  734 

V.  Mercer,  256 
Wheeler  v.  Brant,  626,  628,  629,  632, 
643,  658 

V.  Cincinnati,  265 

V.  Erie  R.  Co.  425 

V.  Nesbitt,  308 

T.  Patterson,  311 

V.  San  Francisco,  &c.  R.  Co. 

503 
V.  Thomas,  618 

V,  Townshend,  751 

V.  Wason  Mfg.  Co.  203 

V.  Westport,  87,  89, 288 

V.  Worcester,  735 

Wheelock  v.  Boston,  &c.  R.  Co.  89 

Wheelson  v.  Hardisty,  56,  179 

Wheelwright  v.  Boston,  &c.  R.  Co.  107, 

473,  476 
Wheldon  v.  Chappel,  104 
Whiriey  v.  Whiteman,  73,  7^,  86 
Whitaker  v.  Eighth  Av.  R.  Co.  518 
Whitbeck  v.  Dubuque,  &c.  R.  Co.  419, 

432 
V.  N.  Y.  Cent.  R.  Co.  750 

Whitcomb  v.  Barre,  1 1 5 

V.  Gilman,  104 
White  V.  Bond  county,  256 

V.  Chapin,  735 

V.  Charleston,  264 


CXVlll 


R^/€rmc€*\      TABLE    OF    CASES.       \art  U  ttctwm. 


White  V.  Chowan  county,  256 
V.  Cincinnati,  333 
V.  Concord  R.  Co.  57,  108,  432, 

433.  441 
T.  Crisp,  738 

V.  Fitcnburg  R.  Co.  495,  502 

T,  France,  705 

T.  Hindley  Local  Board,  328, 

368 

y.  Lang,  104 

v.  Missouri  Pac.  R.  Co.  678 

V.  Montgomery,  708,  723 

V.  Phillips,  702,  726 

V.  Quincy,  392 

V.  Reagan,  574 

y.  Ros^  District,  256 

V.  Sharp,  207 

y.  SmitK,  225 

y.  South  Shore  R.  Co.  733 

y.  The  Governor,  249 

V.  Twenty-third  St  R.  Co.  151 

y.  Webb,  119 

V.  Western  U.  Tel.  Co.  553,  555, 

556 
y.  Wilcox,  616 
V.  Yazoo  City,  283,  737 
White  River  Log  do.  v.  Nelson,  731 
White  Water,  &c.    R.  Co.  v.  Quick, 

434 
Whitehead  v.  Greetham,  562,  575 

Whitehouse  y.  Birmingham  Cansd  Co. 
402,  728 
y.  Fellows,  360 
Whitelegge  v.  De  Witt,  569 
Whiteley  v.  Pepper,  141,  176 
Whitfield  V.  Le  Despenser,  282,  319, 

321 
Whitford  v.  Panama  R.  Co.  124,  131, 

139 
V.  Southbridge,  loi 

Whitney  y.  Atlantic.  &c.  R.  Co.  444i 

445 
y.  Clifford,  58 

V.  Essex,  334 

V.  Hitchcock,  763 

V.  Maine  Cent.  R.  Co.  426 

V.  Merchants'  Ex.  Co.  571 

V.  Milwaukee,  350 

V.  Pulman  Palace  Car.  Co.  527 

Whiton  V.  Clucago,  &c.  R.  Co.  133 

Whitsett  V.  Slater,  619 

Whittaker  v.  Coombs,  221 ' 
V.  Harlem  R.  Co.  13 
V.  West  Boylston,  loi,  376 

Whitted  V.  Governor,  313 

Whittier  v.  Chicago,  &c.  R.  Co.  437 
y.  Cocheco  Mfg.  Co.  729 

Wicks  V.  De  Witt,  2^,  271 


Wickware  v.  Bryan,  307 

Wiedmer  v.  N.  Y.  Elevated  R.  Co.  S9 

Wiggett  v.  Fox,  227 

Wiggins  v.  Boddington,  360,  371 
y.  Hathaway,  321 
y.  Tallmadge,  333 

Wigmore  v.  Jay,  65,  180,  184 

Wilbrand  v.  Eighth  Av.  R.  Co.  480 

WUbur  v.  Hubbard,  636,  638 

Wilcox  V.  Chicago,  265 
V.  Hauscn,  729 
y.  Plummer,  567,  753 
v.  Rome,  &c.  R.  Co.  469, 476, 
482 

Wild  V.  Paterson,  265 

Wilder  v.  Maine,  &c.  R.  Co.  418,  419. 

451 
y.  St.  Paul  334 

T.  Spier,  641 

Wilds  y.  Hudson  River  R.  Co.  61,  64. 

65,  90»  96,  III,  460,  475i  476 
WUey  v.  Slater,  643 

y.  Strickland,  306 
Wilkes  v.  Dinsman,  317 

y.  Hungerford  Market,  362,371 
Wilkie  V.  Bolster,  516 
Wilkins  v.  McCue,  729 
Wilkinson  v.  Fairrie,  704 

v.  Parrott,  635 

y.  SUte,  104 
Willard  v.  Cambridge,  24, 370, 371 

y.  Killingworth,  254 

v.  Newbury,  336,  342,  357,  358, 

389 
y.  Pinard,  1 14,  242 

y.  Sherborne,  338 
Willetts  y.  Buffalo,  &c.  R.  Co.  84 
WUley  y.  Belfast.  28,  S5»  346,  31:5 

y.  Ellsworth,  351,  356,  384 

y.  Gat  ling,  256 

v.  Portsmouth,  351,  356 
Williams  y.  Bower,  306 

y.  Bridges,  619 

y.  Cameron,  121 

V.  Central  R.  Co.  92,  207 

y.  Chicago,  &c.  R.  Co.  467, 476, 
482 

V,  Clinton,  87,  377 

V.  Clough,  197 

y.  Cummington,  334 

y.  Delaware,  &c.  R.  Co.  25, 19S, 
208 

y.  East  India  Co.  690 

y.  Gale,  729.  735 

y.  Gibbs,  567 

V.  Gilman,  613 

V.  Grand  Rapids,  270 

y.  Grealy,  654 


R^€r€nc€9\       TABLE    OF    CASES.  '    {are  to  stctunu. 


CXIX 


Williams  v.  Great  Western  R.  Co.  57, 

417,469 
T.  Groucutt,  714 

^        T.  Hart,  $92 

V.  Hingham  Tump.  Co.  387 

y.  McDonald,  589 

T.  Michigan  Central  R.  Co.  61, 
64,  418,  428 

V.  Moray,  113,  639 

T.  Mostyn,  619 

▼.  New  Albany,  &c.  R.  Co.  421 

V.  N.  Y.  Central  R.  Co.  409 

V.  O'Keefe,  56,  646 

V.  Reed,  567,  ^72 

T.  Richards,  ^44,  646,  654 

v.  Sheldon,  122,  123 

V.  Texas,  &c.  R.  Co.  71 

V.  Tilt,  75 

T.  Tripp,  ^38 

V.  Vanderbilt,  503 
Williamson  v.  Barrett,  744 

▼.  Price,  172 

V.  Wads  worth,  160 
Willis  y.  Long  Island  R.  Co.  516,  519, 
522,  523 

V.  Mo.  Pacific  R.  Co.  131 

V.  Oregon,  &c.  R.  Co.  180,  227, 
231 
Willoughby  v.  Chicago,  &c.  R.  C0.472 
Wills  V.  Walters.  657 
Willson  y.  Blackbird  Creek  M.  Co. 

283,  333 
Wilson  V.  Atlanta,  272,  273,  289 

y.  Atlanta,  &c.  R.  Co.  674 

y.  Brett,  49 

y.  Burr,  557 

Y.  Charieston,  96,  107 

y.  Charlestown,  376 

y.  Coffin,  567 

y.  Cunningham,  46,  461 

y.  Granby,  383 

y.  Halifax,  270 

y.  Hillhouse,  617 

y.  Jefferson  county,  257,  337 

y.  Kansas  City,  &c.  R.  Co.  633 

y.  Madison,  &c.  R.  Co.  239 

y.  Marsh,  310 

y.  Merry,  180,  224,  226,  227,230 

y.  New  Bedford,  286,  728 

y.  Newberry,  702 

y.  New  York,  269,  270,  275,308, 

y.  N,  Y.  Central,  &c.  R.  Co.  178 
V.  Norfolk,  &c.  R.  Co.  432 
y.  Northern  R.  Co.  449 
y.  Northern  Pacific  x.  Co.  89, 

516,  519 
y.  Peverly,  146 


Wilson  y.  Railroad  Co.  113 

y.  Rochester,  &c.  R.  Co.  468 

y.  Russ,  5^9 

y.  Strobach,  619 

y.  Susauehanna  Co.  272,  279, 

y.  Syracuse,  376 

y.  Trafalgar,  &c.  Road,  376 

y.  Tucker,  574 

V.  Wabash,  &c.  R.  Co.  436 

y.  Waddell,  728 

V.  Watertown,  301 

V.  Wheeling,  176,  289,  298 

V.  White,  169 

y.  Willimantic  Linen  Co.  194, 

205 
y.  Wilmington,  &c.  R.  Co.  424, 

432 
V.  Wright,  623 

y.  York,  &c.  R.  Co.  20 

Wilton  V.  Middlesex  R.  Co.  489,  491 

Winbigler  y.  Los  Angelos,  288,  294 

Winch  y.  Conservators  of  the  Thames, 

254,  327 
Winchester  y.  Case,  102 

Wingatey.  Mechanics' Bank,  581,583 

Wingis  V.  Smith,  143 

Winn  Case,  62 

Winn  V.  Lowell,  88,  368,  481 

y.  Rutland,  281 

Winns  v.  Troy,  287 

Winnegar  v.  Central,  &c.  R.  Co.  513 

Winpenny  v.  Philadelphia,  285 

Winship  v.  Enfield,  01,  no,  277,  346, 

350.  355,  357»  378,  384 
Winslow  y.  Mt.  Pleasant,  324 

y.  Pleasant  Prairie,  340 

Winston  y.  Raleifi'h,  &c.  R.  Co.  429 

Winterbottom  v.  Lord  Derby,  24,  332, 

371 
V.  Wright,  8,  116,  337 

Winters  y.  Hannibal,  &c.  R.  Co.  519 

y.  Jacobs,  658 
Wise  V.  Freshley,  751 

V.  Withers,  310 
Wiseman  y.  Booker,  418 
Wiswall  V.  Brinson,  173,  699 
Witherell  y.  Milwaukee,  &c.  R.  Co. 

429*  430 
y.  St.  Paul,  &c.  R.  Co.  418 

Witherly  v.  Regent's  Canal  Co.  61,65, 

,94,  99,  390,  401 
Withers  y.  North  Kent  R.  Co.  16,407, 

460 
Witowski  y.  Brennan,  619 
Witte  y.  Hague,  244 
Wittkowsky  v.  Wasson,  56 
Wixon  y.  Bear  Riyer,  &c.  Co.  734 


cxx 


R^trtmeti^       TABLE    OF    CASES.       \ar€UMctimu, 


Wixon  V.  Newport,  258,  ^(fj,  268 
Woburn  v.  Boston,  301 

v.  Henshaw,  301 
Wohlfhart  y.  Beckert,  1 17,  691 
Wolf  V.  Kilpatrick,  144,  705 

y.  St.  Louis,  &c.  Water  Co.  16 
Wolfe  V.  Co\ington,  283 

y.  Dorr,  019 

y.  Mersereau,  153 

y.  Richmond,  254 
Wolsey  y.  Lake  Shore,  &c.  R.  Co.  202 
Womack  v.  Western  U.  Tel.  Co.  556 
Wonder  y.  Bait.  &  Ohio  R.  Co.  184, 

195,  204,  222,  228 
Wood  y.  Andes,  375 

y.  Bodine,  621 

y.  Chicago,  &c.  R.  Co.  58 

y.  Clapp,  606,  607 

y.  Detroit  R.  Co.  149 

y.  Edes,  729 

y.  Famell,  303,  315 

y.  Hopkins,  5^2 

y.    Independent   School    Dist 
168,  298,  323 

y.  La  Rue,  640 

V.  Lake  Shore,  &c.  R.  Co.  521 

y.  Luscomb,  651 

y.  Mears,  359,  382 

y.  N.  Y.  Central  R.  Co.  485 

y.  St.  Louis,  &c.  R.  Co.  421 

y.  Veal,  333 

y.  Waterville,  105,  340,  375 

y.  Wand,  733 
Woods  y.  Boston,  375 

y.  Groton,  356,  384,  393 

y.  Jones,  61 
Woodbridge  y.  Delaware,  &c.  R.  Co. 

472 
Woodbury  y.  Owosso,  760 
Woodcock  V.  Calais,  299 
Woodhead  y.  Gartness  Mineral  Co. 

245 
Woodley  y.  Metropolitan  R.  Co.  209, 

225 

Woodman  y.  Hubbard,  104 

y.  Nottingham,  115,  393 

y.  Tufts,  731 
Woodring  y.  Forks  Township,  360 
Woodrun,  &c.  Coach  Co.  y.   Diehl, 

527 

Woodruff  V.  Glendale,  292 

y.  North  Bloomfield  Gravel  Co. 
283 
Woodward  v.  Abom,  39, 734 
y.  Griffith,  662 
y.  Hancock,  609 
y.  Michigan,  &c.  R.  Co.  131 
y.  Purdy,  663 


Woodward  y.  Washburn,  115 
Woodyer  y.  Hadden,  333 
Woolbridge  y,  New  York,  264 
Woolery  y.  Louisyille,  &c.  R.  Co.  89 
Wooley  y.  Baldwin,  313 

y.  Grand  Street,  &c  R  Co.  382, 
408,410 
Woolf  y.  Chalker,  97,  627,  628, 632, 

Woolfolk  y.  Macon,  &c.  R.  Co.  437 
Wooton  y.  Dawkins,  97,  720 
Woram  y.  Noble,  119,  120,  144 
Worcester  y.  Canal  Bridge  Co.  356 
Worden  y.  New  Bedford,  259,  293 

V.  Humeston,  &c.  R.  406 
Wordsworth  y.  Willan,  650, 651 
Work  y.  Hoofnagle,  592 
Works  y.  Junction  R.  Co.  395 
Workman  y.  Great  Northern  R.  Co. 

33i  750 
Wormley  y.  Gregg,  629 

Wormwood  y.  Waltham,  373 

Worsley  y.  Scarborough,  69 

Worster  v.  Forty-second  St  &c.  R.  Ca 

406,  407,  408.  417 

Worth  y.  Edmonds,  95,  741 

y.  Gilling,  632 
Worthen  y.  Grand  Trunk  R.  Co.  520 
Worthington  y.  Parker,  722 
Wrayy.  Eyans,  169,  170 
Wright  y.  Boston,  &c.  R.  Ca  98,  476 

V.  Briggs,  254 

y.  Brown,  61,  99 

y.  Castle,  562 

y.  Child,  6^1 

y.  Clark,  49 

y.  Compton,  244,  248,  701 

y.  Defrees,  252 

y.  Delaware,  &c.  Canal  Co.  209 

y.  Fort  Howard,  1 1 1 

y.  Hazen,  306 

y.  Holbrook,  285 

y.  Illinois,  &c.  TeL  Co.  61,  93,9Si 

741 
y.  Indianapolis,  &c.  R.  Co.  418 
y.  Kansas  City,  376 
y.  Maiden.  &c-  R.  Co.  71,  74. 

467,  468 
y.  Midland  R.  Co.  459,  502 
y.  N.  Y.  Central  R.  Co.  192,  194, 

204,  215,  232,  241 
y.  Northwestern  R.  Co.  183 
y.  Pearson,  628 
y.  Rawson,  191 
V.  Wheeler,  591 
y.  Wilcox,  149,  244,  248 
V.  Williams,  734 
y.  Wilmington,  271,  290 


I 


R4/ereitcea\       TABLE    OF    CASES.       [art  to  uett^mt. 


CXXl 


Wright  V.  Wright,  657 
Wriim  V.  Jones,  652 
Wyandotte  v.  White,  85,  289 
Wyatt  T.  Citizen's  R.  Co.  53,  87,  520 

V.  Gt.  Western  R.  Co,  89,  92,479 

V.  Harrison,  701 

V.  Williams,  124 
Wyld  V.  Pickford.  49 
WyUc  V.  Birch,  619 
Wyman  v.  Leavitt,  761 

V.  New  York,  333 

7.  Northern  Pac.  R.  Co.  493 

V.  Penobscot,  &c.  R.  Co.  444445 

V.  State,  334 
Wynn  v.  AUard,  no,  114,  645 

Yager  v.  Rec,  Atlantic,  &c.  R.  Co.  178 
Yahn  v.  Ottumwa,  &j 
Yale  V.  Hampden,  &c.  Tump.  Co.  387 
Yamall  y.  St  Louis,  &c.  R.  Co.  86, 93, 

,      99 

Yates  ▼.  Brown,  172 

V.  Judd,  287 

V.  Lansing,  303 

T.  Squires,  146 
Yeager  v.  Tippecanoe,  256 
Yeaton  v.  Boston,  &c.  R.  Co.  185 
Ycazel  v.  Alexander,  633 
Yeomans  V.  Contra  Costa  S.  N.  Co.  180 
Yerkes  v.  Keokuk,  &c.  Packet  Co.  516 
Yonge  V.  Kinney,  516 
Yonoski  y.  State,  104 


York  v.  Davis,  658,  664 

Yorton  v.  Milwaukee,  &c.  R.  Co.  151 

Young  V.  Charieston,  288 

V.  Commissioners,  &c.  256,  313 

T.  Davis,  324 

y.  Hannibal,  R.  Co.  460 

V.  Harvey,  347,  7i 5 

V.  Herbert,  303 

V.  Hosmer,  624 

V.  Murray,  630 

V.  New  Haven,  355 

V.  N.  Y.  Central  R.  Co.  225 

V.  Pennsylvania  Co.  503 

V.  Spencer,  119 

V.  Yarmouth,  351 
Youngblood  v.  Sexton,  21(4 
Youngstown  v.  Moore,  203 

Zeba,  The,  61 

Zdgler  V.  Danbury,  &c.  R.  Co.  160, 178, 
225 
V.  Northeastern  R.  Co.  463,  475 
V.  Railroad  Co.  oo 
Zemp  V.  Wilmington,  ac.  R.  no,  516 
Zettler  v.  Atlanta,  56,  90.  375 
Ziegler  v.  Commonwealth,  592 
Zimmerman  v.  Hannibal,  &c.  R.  Co. 

61,  88,  99,  464,  481 
Zoebisch  v.  Tarbell,  97,  705,  706 
Zuccarello  v.  Nashville,  &c.  R.    Co. 

386, 414 
Zung  v.  Howland,  141 


Veil.  L— I 


THE 


LAW  OF  NEGLIGENCE 


PART  I. 


GENERAL  PRINCIPLES. 


CHAPTER  I.  Negligence  in  General. 
II.  Proximate  Cause. 

III.  Degrees  of  Negligence. 

IV.  Questions  of  Fact  and  Law. 
V.  Evidence. 

VI.  Contributory  Negligence. 
VII.  Parties. 
VIII.  Deceased  Persons. 


CHAPTER  I. 


NEGLIGENCE  IN  GENERAL. 


§  I.  Negligence  varioiisly  defined. 

2.  Difficulty  of  exact  definition. 

3.  Definition  of  actionable  negligence. 

4.  Negligence  and  damage  must  con- 

cur. 

5.  Analysis  of  a  cause  of  action  on  neg- 

ligence. 

6.  Dr.  Wharton's  definition  reviewed. 

7.  Election  between  intended  and  un- 

intended injury. 

8.  Duty,  an  essential  element. 

9.  The  duty  must  be  to  use  caxe. 

lOu  The  duty  must  be  a  legal  one. 

IX.  No  unreasonable  duty  required. 

11.  In  determining  duty,  regard  to  be 
had  to  era. 


§  13.  Violation  of  statutory  duty. 

14.  Duty  cannot  be  delegated. 

15.  No  negligence  where  there  is  no 

breach  of  duty. 

16.  Inevitable  accident. 

17.  Apparent  exceptions  to  last  rule. 

18.  What  is  not  inevitable  accident 

19.  Absence  of  intent  to  produce  dam- 

age. 

20.  Distinction  between  negligence  and 

fraud. 

21.  Defendant's  anticipation  of  injury 

not  essential. 

22.  Election  between  contract  and  tort 

23.  Damage,  an  essential  element. 

24.  Damage  must  be  to  plaintiff. 


§  I.  Neglig:ence  yariously  defined.— Many  definitions  of 
negligence  have  been  attempted,  none  of  which  appears  to 
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US  to  be  quite  satisfactory,  as  no  one  of  them  has  proved 
to  be  satisfactoiy  to  the  framer  of  any  other.^  The  truth 
is  that  a  strictly  correct  definition  is  always  difficult  to 
grive,  and  absolutely  correct  definitions  of  legal  rights  are 
often  utterly  impossible.  The  number  of  words,  in  any 
language,  runs  far  short  of  the  number  of  distinct  concep- 
tions ;  and  the  attempt  to  reduce  abstract  ideas  into  a  pre- 
cise form  of  words  must  generally  fail.  In  attempting  to 
add  a  definition  of  our  own  to  the  number  which  have  al- 
ready been  submitted  by  judges  and  scholars,  we  do  not 
hope  to  cover  all  the  ground,  but  seek  only  to  add  one 


1  **  Actionable  negligence  consists 
in  the  neglect  of  the  use  of  ordinary 
care  or  skill  towards  a  person  to  whom 
the  defendant  owes  the  duty  of  observ- 
ing ordinary  care  and  skill,  by  which 
neglect  the  plaintiff,  without  contribu- 
tory negligence  on  his  part,  has  suf- 
fered injury  to  his  person  or  prop- 
erty'* (Brett,  M.  R..  Heaven  v.  Pen- 
der, L.  R.  II  Q.  B.  Div.  507).  "  Neg- 
ligence is  the  omitting  to  do  some* 
thing  that  a  reasonable  man  would  do, 
or  the  doing  something  that  a  reason- 
able man  would  not  do ;  and  an  action 
may  be  brought,  if  thereby  mischief  is 
caused  to  a  third  party,  not  intentiim' 
ally*"*  (per  Aldcrson,  B.,  in  Blyth  v,  Bir- 
mingham Water  Co.,  11  Exch.  781). 
**  Negligence  has  been  briefly  de- 
fined to  be  the  absence  of  care  accord- 
ing to  circumstances"  (Vaughan  v, 
Taff  Vale  R.  Co.,  5  Hurlst.  &  N.  679). 
Compare  Philadelphia,  &c.  R.  Co. 
r/.  Stinger,  78  Penn.  St.  225).  "Negli- 
gence is  the  failure  to  do  what  a  reas- 
onable and  prudent  person  would  or- 
dinarily have  done  under  the  circum- 
stances of  the  situation ;  or  doing  what 
such  a  person  under  the  existing  cir- 
<:umstances  would  not  have  done'' 
{Railroad  Co.  v,  Jones,  95  U.  S.  442, 
Swayne,  J.).  **  Negligence  is  the  fail- 
ure to  observe  for  the  protection  of  the 


interests  of  another  person,  that  degree 
of  care,  precaution  and  vigilance  which 
the     circumstances    justly    demand, 
whereby  such  person  suffers  injury" 
(Coolcy  on  Torts,  630;  Brown  v.  Con- 
gress St.  &c.  R.  Co.,  49  Mich.  153). 
"  In  negligence,  whatever  may  be  its 
g^de,  there  is  no  purpose  to  do  a 
wrongful  act,  or  to  omit  the  perform 
ance  of  a  duty.     There  is,  however, 
an  absence  of  proper  attention,  care, 
or  skill.    It  is  strictly  non-feasance, 
not  malfeasance.    This  is  the  general 
idea,  and  it  marks  the  distinction  be- 
tween negligence  and  fraud.     In  the 
first,  there  is  no  positive  intention  to 
do  a  wrongful  act ;  but,  in  the  latter,  a 
wrongful  act  is  ever  designed  and  in- 
tended.     Negligence,  in   its  various 
degrees,  ranges  between  pure  accident 
and  actual  fraud,  the  latter  commenc- 
ing where  negligence  ends.     Negli- 
gence is  evidence  of  fraud,  but  still  is 
not   fraud"  (Gardner   v.    Heartt,  3 
Denio,  232,  236).     "  N^ligence,  even 
when  gross,   is  but  an  omission  of 
duty"   (Tonawanda  R.  Co.  v.  Hun- 
ger, 5  Denio,  255, 267).     Of  course  the 
fact  that  the  injury  was  unintentional 
is  no  excuse  (Amick  v,   O'Hara,  6 
Blackf.  258),  even  though  the  act  be 
in  itself  lawful    (Tally  v,   Ayres,  3 
Sneed,  677). 
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more  to   the  list  of  imperfect  definitions   from    which, 
eventually,  something  more  complete  may  be  developed. 


§  2.  Difficulty  of  exact  definition  of  negligence.— Negli- 
gence, in  its  technical  legal  sense,  must  obviously  be  so  de- 
fined as  to  exclude  all  acts  and  omissions  which  do  not 
violate  any  legal  obligation,  as  well  as  many  which  do.  It 
is  extremely  difficult  to  make  such  a  definition  as  will  in- 
clude all  cases  of  real  negligence,  while  excluding  all  such 
breaches  of  duty  as  the  failure  to  pay  a  debt  or  perform 
any  other  express  contract,  and  especially  the  failure  of  a 
common canigrj^L^Qodsto  perform  his_caflUBiiiyii^ii*ty» 


IlBlKBairCB  may  be  defined  to  be  doing     "^^' 
Boae  IjWPDI  ACT  in  a  oaralass,  unusual      ^^ 
and  Improper  way,   or  OMITTIUG  the  per-  *     -y 
lormanoe  of  some  aot  required  by  law  to     re 
oe  done,  by  whioh  injury  results  to  the     :ie 
jerson   or  property  of  another.  , 

lo  asoertaln  the  question  of  the  ex-        ' 
latenqa  of  negligenoe,  time,  plaoe,  ^- 

things,  persons,  results,  and  everything  ^^ 
oonneoted  with  the  entire  transaotlon  in  iff 
question  must  be  taken  Into  oonsidera-      ^^ 
tlon.  f Turntable  Case)  ^ 

STODT  V  SIODX  CITY  R.    CO.    23  FED.    CISTS     ^^ 
enable  the  detendant  to   pieaa   coninuuuJiJ    ii^*^?*Je. 

Neither  would  it  do  so  in  an  action  against  a  common 

carrier  of  goods,  having  no  special  contract.     But,  if  the 

complaint  against  a  common  carrier  should  confine  itself 

to  an  averment  that  the  defendant  had  neglected  to  use 

ordinary  care  in  the  carriage  or  delivery  of  the  goods,  that 

might  be  treated  as  an  election  to  sue  upon  the  ground  of 

negligence  alone;  and  we  think  that  the  plaintiff  could 

not  recover  without  proof  of  actual  negligence. 

§  3.  Definition  of  actionable  negligence.— The  definition 
which  we  offer  is  this :  negligence,  constituting  a  cause  of 
civil  action,  is  such  an  omission,  by  a  responsible  person, 
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to  use  that  degree  of  care,  diligence  and  skill  which  it 
was  his  legal  duty  to  use  for  the  protection  of  another 
person  from  injury,  as,  in  a  natural  and  continuous  se- 
quence, causes  unintended  damage  to  the  latter. 

§  4.  Negligence  and  concurring^  damag^e  distinguished- 
It  will  be  advantageous  to  carry  the  analysis  a  little  farther 
The  foregoing  definition  defines  the  negligence  which  af- 
fords the  ground  of  a  civil  action.  But  this  includes  two 
distinct  elements — negligence  and  damage — which  must 
concur,  in  order  to  form  the  ground  of  an  action,  just  as 
fraud  and  damage  must  concur,  to  afford  ground  for  an 
action  on  fraud.  The  two  elements  are,  however,  distinct : 
and  the  result  of  mingling  them  too  closely  together  has 
been  to  introduce  that  confusion  of  ideas  under  which  the 
same  courts  at  one  time  hold  that  a  clear  violation  of  law 
is  negligence  per  se^  and  at  another  time  that  it  is  only 
"evidence,"  or  even  only  ''some  evidence"  of  negligence: 
the  truth  being  that  every  breach  of  duty  to  observe  the 
degree  of  care  required  by  law  is  negligence,  and  not 
merely  evidence  of  it,  but  that,  damage  caused  to  the 
plaintiff  being  an  indispensable  element  in  his  cause  of 
action,  the  clearest  proof  of  negligence,  standing  by  itself, 
is  only  **  some  evidence  "  of  his  right  to  recover. 

§  5.  Analysis  of  a  cause  of  action  on  negligence. — A  cause 
of  action  upon  negligence,  then,  should  be  thus  analyzed. 
Negligence  in  the  defendant,  and  damage  to  the  plaintiff, 
.  must  concur.     Negligence  consists  in : 

1.  A  legal  duty  to  use  care; 

2.  A  breach  of  that  duty ; 

3.  The  absence  of  distinct  intention  to  produce  the 
precise  damage,  if  any,  which  actually  follows. 

With  this  negligence,  in  order  to  sustain  a  civil  action, 
there  must  concur : 

I.  Damage  to  the  plaintiff; 
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2.  A  natural  and  continuous  sequence,  uninterruptedly 
connecting  the  breach  of  duty  with  the  damage,  as  cause 
and  effect. 

§  6.  Dr.  Wharton's  definition  reviewed.— In  this  defini- 
tion, we  have  purposely  sought  to  include  every  element 
of  that  given  by  Dr.  Francis  Wharton,  in  his  learned 
and  able  treatise,^  which  our  view  of  the  law  would  justify. 
We  gladly  acknowledge  our  indebtedness  to  him,  and 
were  anxious  to  adopt  his  language,  without  change,  so 
as  to  avoid  further  conflict  of  definitions.  But  we  are 
unable  to  accept  his  definition,  in  two  important  respects. 
Dr.  Wharton  defines  negligence  as  always  ipiplying  in- 
advertence in  the  act  complained  of.  But  this  is  not 
necessary.  The  inadvertence,  which  marks  the  distinction 
between  negligence  and  willful  injuries,  relates  to  the 
damage,  rather  than  to  the  act  which  causes  the  damage. 
Thus,  a  railroad  engineer  may  willfully  shut  his  eyes  and 
go  to  sleep.  If,  while  thus  asleep,  he  runs  over  a  man, 
the  test  which  would  determine  whether  his  act  was 
merely  gross  negligence  or  was  a  willful  injury  would  be 
to  ascertain  whether,  when  he  closed  his  eyes,  he  saw 
the  man  upon  the  track  or  knew  that  he  would  be  there, 
or  not  If  he  knew  that  he  would  inflict  the  injury,  or 
if  he  intended  to  do  it,  his  act  would  cease  to  be  mere 
negligence,  but  not  otherwise.  Doubtless,  it  would  be  a 
fair  question  for  the  jury  ;  but  it  could  not  be  ruled  upon 


^  Dr.  Wharton  proposes  the  fol- 
lowing: '*  Negligence,  in  its  civil  re- 
lations, is  such  an  inadvertent  imper- 
fection, by  a  responsible  human  agent, 
in  the  discharge  of  a  legal  duty,  as 
produces,  in  an  ordinary  and  natural 
sequence,  a  damage  to  another.  The 
inadvertency,  or  want  of  due  con- 
sideration of  duty,  is  the  injuria^ 
on  which,   when  naturally    followed 


by  the  damnum^  the  suit  is  based. 
It  will  be  seen,  therefore,  that  to  con- 
stitute negligence,  in  the  sense  of 
the  above  definition,  there  must  be : 
I.  Inadvertence;  II.  Imperfection  in 
the  discharge  of  duty;  III.  A  duty 
which  is  thus  imperfectly  discharged ; 
IV.  Injury  to  another,  or  the  public, 
as  a  natural  and  ordinary  sequence  " 
(Negligence,  §  3). 
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as  a  point  of  law.  So,  if  a  mischievous  boy  should  strike 
a  horse,  for  the  very  purpose  of  making  it  run  away,  his 
act  would  be  one  of  willful  injury,  as  to  the  owner  of 
the  horse,  but  only  of  negligent  injury,  as  to  a  child  run 
over  by  the  horse,  in  a  distant  street.  Again,  Dr.  Whar- 
ton seems  to  exclude  an  entire  omission  from  his  defi- 
nition. It  may  be  true  that  in  most  cases  the  negligence 
complained  of  consists  in  the  imperfect  performance  of 
a  duty ;  but  this  is  hardly  sufficient  reason  for  excluding 
the  idea  of  pure  omission  from  the  definition  of  negli- 
gence. 

§  7.  Election  between  intended  and  unintended  injury.— 
In  applying  any  definition  of  negligence  to  the  facts 
of  a  special  case,  it  must  be  borne  in  mind  that  the  injured 
party  has  the  right  to  treat  some  acts  as  negligent,  al- 
though they,  in  fact,  were  willful  and  malicious  injuries. 
The  plaintiff  is  not  to  be  turned  out  of  court,  simply 
because  he  has  understated  his  case.  Leaving  out  of 
view  those  cases  in  which  the  common  law,  forbidding 
private  actions  upon  felonies,  until  after  they  had  been 
criminally  prosecuted,  may  remain  in  force,  it  is  clear 
that  the  plaintiff  may  elect  between  suing  upon  a  charge 
of  willful  injury  or  on  a  mere  charge  of  negligence,  wher- 
ever the  facts  are  susceptible  of  a  double  construction.  It 
does  not  lie  with  the  defendant  to  insist  that  he  has  been 
criminal,  instead  of  merely  careless.  In  making  his  elec- 
tion, however,  the  plaintiff  must  remember  that  he  will  be 
bound  by  it.  If  the  complaint  sets  up  a  case  of  willful  in- 
jury, it  cannot  be  sustained  by  evidence  of  mere  negligence, 
however  gross ;  *  while,  on  the  other  hand,  if  it  charges 
negligence  only,  the  plaintiff  cannot  put  in  evidence  facts^ 


^  Under  a  complaint,  alleging  that  ner,"  plaintiflf  cannot  recover,  without 
the  injury  was  caused  in  a  '*  willful,  showing  a  willful  injury  (Indiana^ 
reckless,  careless  and  unlawful  man-      &c.  R.  Co.  v.  Burdge,  94  Ind.  46). 
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the  only  relevancy  of  which  consists  in  proving  intentional 
injury,  such  as  would  sustain  an  entirely  different  action.^ 
Any  degree  of  negligence,  however  gross,  may  be  proved 
under  a  general  averment  of  negligence;  but  nothing 
more. 

§  8.  Duty,  an  essential  element  of  negligence.— The  first 
element  of  our  definition  is  a  duty.  If  there  is  no  duty, 
there  can  be  no  negligence.*  If  the  defendant  owes  a 
duty,  but  does  not  owe  it  to  the  plaintiff,  the  action  will 
not  lie.'  And  there  can  be  no  duty  to  do  any  act  which 
one  has  no  legal  right  to  do.^  The  plaintiff  must  state 
and  prove  facts  sufficient  to  show  what  the  duty  is,*  and 
that  the  defendent  owes  it  to  him.*     If  the  duty  is  owed 


*  Where  plaintiff  charges  negli- 
gence, and  not  willful  injury,  he  can- 
not prove  the  latter  (Pennsylvania 
R.  Co.  V.  Smith,  98  Ind.  42). 

»  Cotton  V.  Wood,  8  C.  B.  N.  S., 
$68;  Carpenter  v,  Cohoes,  81  N.  Y. 
21;  Allen  V.  Willard,  57  Penn.  St. 
374;  Tourtellot  v,  Rosebrook,  11 
Mete.  460,  and  many  other  cases. 

*  Savings  Bank  v.  Ward,  100  U.  S. 
19s;  Losee  v,  Clute,  51  N.  Y.  594; 
Houseman  v,  Gitard,  &c.  Asso.,  81 
Penn.  St.  256;  Marvin  Safe  Co.  v. 
Ward,  46  N.  J.  Law,  19;  Nickerson 
V.  Bridgeport  Hydr.  Co.,  46  Conn.  24; 
Winterbottom  v.  Wright,  10  Mees.  & 
W.  109 ;  Heaven  v,  Pender,  L.  R.  9 
Q.  B.  Div.  302,  reversed  on  other 
grounds  but  approved  as  to  this,  11 
W:  503.  See  Hofnagle  v.  N.  Y.  Cen- 
tral R.  Co.,  55  N.  Y.  608,  where  de- 
fendant owed  a  duty  to  a  workman's 
employer,  but  not  to  the  workman. 

*  Carpenter  v,  Cohoes,  8i  N.  Y. 
21 ;  Vceder  V,  Little  Falls,  100  Id.  343. 
Thus  a  city  cannot  be  held  respon- 
sible for  not  putting  fences  on  a  high- 
way belonging  to  the  State  (lb.). 

*  Hayes  v.  Michigan  Central  R. 


Co.,  Ill  U.  S.  228;  Philadelphia, &c. 
R.  Co.  V.  Stebbing,  62  Md.  504;  Daniel 
V.  Metropolitan  R.  Co.,  L.  R.  5  H. 
L.  45;  3C.  P.  2i6,  591. 

'  Hence,  in  every  action  against  a 
public  corporation  for  negligence  in 
omitting  to  repair  a  bridge,  the  first 
essential  thing  for  the  plaintiff  to  show 
is  that  the  corporation  owed  a  duty  to 
the  plaintiff,  as  one  of  the  general  pub- 
lic, to  repair  the  bridge  (Peck  v,  Ba- 
tavia,  32  Barb.  634;  Albany  v,  Cun- 
liff,  2  N.  Y.  165).  "Suppose,"  said 
Cady,  J.,  in  the  last  case,  *Uhat  a 
traveler  upon  a  public  road  comes  to 
a  narrow  and  deep  stream,  which  he 
cannot  cross  without  a  bridge ;  and  he 
immediately  goes  to  work  and  makes 
a  bridge,  over  which  he,  with  his  horse 
and  wagon  passes ;  and  shortly  after 
another  traveler  attempts  to  pass  over 
with  a  span  of  horses  and  wagon,  but, 
unfortunately  the  bridge  breaks  down, 
and  both  his  horses  are  drowned. 
Has  he  a  remedy  against  the  man 
who  built  the  bridge  ?  He  has  not, 
because  the  law  imposed  on  him  no 
duty  to  build  it." 
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to  the  public  at  large,  no  action  can  be  maintained  by  a 
private  individual,  without  showing  that  it  was  for  some 
reason  specially  owing  to  him.*  Thus,  where  the  defend- 
ant wrongfully  stopped  up  a  public  way,  and  persons 
having  occasion  to  pass  thereby,  being  thus  prevented 
from  passing,  trespassed  upon  adjoining  land  of  the 
plaintiff,  in  order  to  find  a  convenient  path,  the  defend- 
ant was  held  not  liable  to  the  plaintiff.^ 

§  9.  The  duty  must  be  to  use  care.— Not  without  some 
hesitation,  we  have  concluded  to  adhere  to  the  old  doc- 
trine, that  the  duty  upon  which  alone  an  action  for  negli- 
gence will  lie  is  a  duty  to  use  care^  including,  in  that  word, 
such  skill  and  diligence  as  due  care  would  require  in  each 
case.  This  is  undoubtedly  true  with  regard  to  all  actions 
for  negligence  in  matters  of  contract ;  and,  upon  the  whole, 
it  seems  better  to  exclude  from  the  definition  of  negligence 
all  actions  upon  duties  imposed  by  law,  requiring  more 
than  the  exercise  of  care,  skill  and  diligence.  Wherever 
an  absolute  duty  to  do  a  certain  thing  is  imposed,  the 
question  ceases  to  be  one  of  negligence.* 

§  10.  The  duty  must  be  a  legal,  as  distinguished  fi-om  a 
moral,  obligation.— The  amount  or  degree  of  care  which  it 


»  Thompson  Negl.,  341,  754,  cit- 
ing Wintcrbottom  v.  Derby,  L.  R.  2 
Ex.  316;  Houck  V.  Wachter,  34  Md. 
265 ;  Baxter  v,  Winooski  Co.,  22  Verm. 
114;  Lansing  v.  Smith,  8  Cow.  153; 
Tisdalez'.  Norton,  8  Mete.  388 ;  Adams 
fr.  Carlisle,  21  Pick.  146;  Griffin  v. 
Sanbomton,  44  N.  H.  246 ;  Tomlinson 
V,  Derby,  43  Conn.  562;  Farrelly 
V.  Cincinnati,  2  Disney,  516  (citing 
many  cases). 

'  Blagrave  v,  Bristol  Water  Co., 
I  Hurlst.  &  N.  369. 

'  See  Pennsylvania,  &c.  Canal  Co. 
V.  Graham,  63  Penn.  St  290;  Hay  v. 
Cohoes  Co.,  2  N.  Y.  159;  Mc Andrews 
V.  Collerd,  42  N.  J.  Law,  189;  Fletcher 


V.  Rylands,  L.  R.  3  H.  L.  330;  Couch 
V.  Steel,  3  £1.  &  Bl.  402  [failure  to 
keep  a  proper  supply  of  medicines  on 
board  ship  as  required  by  statute]. 
The  correctness  of  the  decision  in  this 
case  was  doubted  in  Atkinson  v.  New- 
castle Water  Co.,  L.  R.  2  Ex.  Div.  441. 
Blamires  v,  Lancashire,  &c.  R. ,  L.  R. 
8  Ex.  283  [non-compliance  with  statu- 
tory requirement  to  maintain  means 
of  communication  between  passengers 
and  g^uards].  Britton  v.  Great  West- 
em  Cotton  Co.,  L.  R,  7  Ex.  ijo 
[n^lecting  statutory  duty  to  fence  fly 
wheel].  See  Hayes  v.  Michigan  Cen- 
tral R.  Co.,  Ill  U.  S.  228. 
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is  the  duty  of  any  person  to  exercise,  in  a  particular  case, 
will  be  considered  ;  first,  under  the  head  o{  degrees  of  care^ 
and  next,  under  the  various  titles  into  which  the  practical 
application  of  these  general  principles  is  divided.  But  it 
may  be  well  to  state  here  the  universal  principle  that,  as 
the  duty,  the  breach  of  which  constitutes  negligence,  must 
be  a  legal  duty,  all  duties  of  imperfect  obligation,  imposed 
only  by  generosity,  kindness,  charity  and  even  abstract 
justice,  but  not  by  the  law  of  the  land,  are  necessarily 
excluded.  Morally  speaking,  it  would  be  gross  negli- 
gence for  a  man  of  ordinary  strength  to  let  a  little  child 
lie  helpless  when  it  had  fallen  down,  and  he  could  easily 
raise  it  and  show  it  the  way  home  ;  but  human  law  cannot 
impose  such  a  duty,  because  it  would  do  more  harm  than 
good  to  attempt  to  enforce  such  a  duty  by  an  acHon  for 
damages.  Negligence,  therefore,  as  the  term  is  used  in 
law,  is  confined  to  a  neglect  of  that  kind  and  degree  of  care 
which  the  law  demands.  There  are  many  cases  in  which 
it  might  be  desirable  that  a  greater  degree  of  care  should 
be  used  than  the  law  requires ;  but  it  is  only  the  lack  of 
such  care  or  diligence  as  the  law  demands,  in  the  par- 
ticular case,  which  constitutes  negligence.^ 


§  II.  No  unreasonable  duty  required.— The  law  makes 
no  unreasonable  demands.  It  does  not  require  from  any 
man  superhuman  wisdom  or  foresight.     Therefore  no  one 


»  Dygcrt  V,  Bradley,  8  Wend.  469. 
Thus,  where  a  stone  was  thrown 
which  hit  plaintiff's  daughter  in  the 
eye,  but  it  did  not  appear  to  have  been 
done  n^h'gently,  the  defendant  was 
held  not  liable.  Yet  it  was  obvious 
(hat  there  must  have  been  some  negli- 
gence (Harvey  v,  Dunlop,  Hill  &  D. 
Supp.  193).  So,  where  one  driving  a 
wagon  on  the  highway,  with  all  due 
care,  ran  over  a  child  whom  he  did 
wt  see,  and  could  not  reasonably  be 


expected  to  see  (Hartfield  v.  Roper, 
21  Wend.  615).  Culpable  negligence 
is  the  omission  to  do  that  which  a 
reasonable,  prudent,  and  honest  man 
would  do ;  or  doing  that  which  such 
a  man  would  not  do  in  the  circum- 
stances of  a  particular  case  (Kay  v. 
Pennsylvania  R.  Co.,  65  Penn.  St.  269). 
Negligence  is  "the  absence  of  care 
according  to  the  circumstances  "  (per 
Paxson,  J.,  in  Philadelphia,  &c.  R. 
Co.  V,  Stinger,  78  Penn.  St.  225). 
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is  guilty  of  negligence  by  reason  of  failing  to  take  precau- 
tions which  no  other  man  would  be  likely  to  take  under 
the  same  circumstances.  If  one  uses  every  precaution 
which  the  then  existing  state  of  science  affords,^  and 
which  the  most  prudent  man  would  use  under  the  cir- 
cumstances, he  is  not  held  responsible  for  omitting  other 
precautions  which  are  conceivable,*  even  though,  if  he 
had  used  them,  the  injury  would  certainly  have  been 
avoided.*  If  he  uses  all  the  skill  and  diligence  which 
can  be  attained  by  reasonable  means,  he  is  not  respon- 
sible for  failure.*  Indeed,  as  will  be  hereafter  seen,  he 
is  not  bound  to  use  even  as  much  as  this.  But  the  mere 
fact,  that  the  precautions  necessary  to  avoid  injury  to 
others  are  so  expensive  as  to  consume  all  the  profits 
of  the  business,  is  not  enough  to  show  that  such  precau- 


*  See  Readhead  v.  Midland  R.  Co., 
L.  R.  4Q.  B.  379;  McPaddcn  v,  N. 
Y.  Central,  &c.  R.  Co.,  44  N.  Y.  478. 

'  A  railroad  company  is  not  liable 
for  injuries  caused  by  sparks  from  its 
locomotives,  when  it  has  used  all  the 
means  known  to  science  to  extinguish 
them,  and  kept  a  reasonable  watch 
upon  the  track,  even  though  it  might 
have  prevented  the  mischief  by  keep- 
ing an  army  of  men  to  watch  the  track 
and  put  out  the  sparks  (Rood  v.  N. 
Y.  &  Erie  R.  Co..  18  Barb.  80;  Vaugh- 
an  V.  Taff  Vale  R.  Co.,  5  Hurlst.  & 
N.  679;  revising  S.  C,  3  Id.  743; 
Phila.  &  Reading  R.  Co.  v^  Yeiser,  8 
Penn.  St.  366).  Where  one  who, 
while  in  a  hunting  camp,  in  the 
woods,  builds  a  fire,  it  is  for  the  jury 
to  say  whether  it  was  negligence  not 
to  extinguish  the  fire  before  leaving 
the  camp  (Bizzell  v,  Booker,  16  Ark. 
308). 

'  The  text,  thus  far,  is  cited  and 
approved  in  Parrott  v.  Wells,  1 5  Wall. 
524  [the  nitro-glycerine  case].  Where 


a  water- supplying  company  had  con- 
structed its  works  upon  the  best  known 
system,  and  kept  them  in  good  order 
for  twenty-five  years,  at  the  end  of 
which  time  a  frost  of  unprecedented 
severity  caused  the  pipes  to  burst,  it 
was  held  that  the  company  was  not 
liable  for  injuries  caused  thereby 
(Blyth  V,  Birmingham  Water  Co.,  1 1 
Exch.  781).  For  this  reason,  instruc- 
tions that  a  carrier  was  liable  for  the 
fall  of  a  passenger  *'  if  the  fall  could 
have  been  averted  by  the  skill  or  care 
of  the  defendant,"  were  held  erro- 
neous (Chicago,  &C.  R.  Co.  v.  Trot- 
ter, 61  Miss.  417).  Instructions, 
in  an  action  of  negligence  against  a 
horse-car  company,  that  defendant 
was  bound  *'as  far  as  human  fore- 
'  sight  and  care  would  enable  it,  to 
carry  the  plaintiff  with  safety,^'  held, 
erroneous,  as  insisting  on  an  imprac- 
ticable deg^ree  of  care  (Louisville  R. 
Co.  V,  Weams,  80  Ky.  420). 

*  Taylor  v.  Atlantic   Ins.   Co.,  9 
Bosw.  369. 
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tions  are  unreasonable.^  Where  a  statute  imposes  a  duty 
for  the  public  benefit,  it  is  to  be  presumed,  in  the  absence 
of  very  clear  language  to  the  contrary,  that  it  was  only 
intended  to  require  the  use  of  care  and  diligence,  and 
not  to  make  any  one,  and  especially  not  a  public  body, 
absolutely  responsible  for  the  performance  of  the  act  pre- 
scribed, when  no  practicable  degree  of  care  and  diligence 
would  have  called  for  such  performance.* 


§  12.  In  determining  duty,  regard  to  be  had  to  era.— In 
determining  what  is  the  duty,  the  failure  in  which  consti- 
tutes negligence,  regard  is  to  be  had  to  the  growth  of 
science^  and  the  improvement  in  the  arts,  which  take  place 
from  generation  to  generation ;  •  and  many  acts  or  omis- 
sions are  now  evidence  of  gross  carelessness,  which  a  few 
years  ago  would  not  have  been  culpable  at  all,  as  many 


*  Where  plaintiff,  passing  along  a 
road,  was  injured  by  defendant's 
n^igently  blasting  without  covering 
the  mine,  the  defendant  cannot  answer 
that  the  profits  of  the  business  do  not 
warrant  the  expense  of  such  precau- 
tions. The  question  of  necessity  is 
for  the  jury  (Beauchamp  v,  Saginaw 
Mining  Co.,  50  Mich.  163). 

*  "  The  intention  of  the  legislature 
is  to  be  gathered  from  the  language 
used  and  the  subject-matter.  Where 
the  lang^ge  used  is  consistent  with 
either  view,  it  ought  not  to  be  so  con- 
strued as  to  inflict  a  liability,  unless 
the  party  sought  to  be  charged  had 
been  wanting  in  the  exercise  of  due 
and  reasonable  care  in  the  perform- 
ance of  the  duty  imposed.''  Hence,  a 
public  body  which  is  charged  by  stat- 
ute with  a  duty,  absolute  in  terms,  to 
deanse  its  sewers,  is  not  to  be  held 
liable  for  not  keeping  its  sewers 
cleansed  at  all  events  and  under  all 
drcumstances,  but  only  where,  by  the 
exercise  of  reasonable  care  and  dili- 


gence, they  can  and  ought  to  know 
that  they  require  cleansing,  and  where, 
by  the  exercise  of  reasonable  care  and 
skill,  they  can  be  kept  cleansed  (Ham- 
mond V,  St.  Pancras,  L.  R.  9  C.  P. 
316).  The  charter  of  a  private  corpo- 
ration conferred  powers  to  erect  and 
maintain  ** booms"  in  the  Susque- 
hanna river,  and  provided  that  the 
corporation  should  at  all  times  keep 
and  maintain  their  booms  "  sufficiently 
strong  to  secure  all  the  lumber  con- 
tained therein."  Held,  not  to  require 
the  performance  of  what  in  the  nature 
the  case  cannot  be  performed ;  that  if 
the  defendant's  boom  broke,  and  the 
plaintiffs  losses  resuhed  from  inevit- 
able accident,  incident  to  the  business, 
without  the  fault  or  negligence  of  the 
defendant,  the  latter  was  not  respon- 
sible (Brown  v,  Susquehanna  Boom 
Co.  Penn.,  i  Atl.  Rep.  156).  To 
same  effect  is  Murray  v.  N.  Y.  Central 
R.  Co.,  3  Abb.  Ct.  App.  339. 

'  See  Meier  v,  Penn.  R.  Co.,  64 
Penn.  St.  225. 
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acts  are  now  consistent  with  great  care  and  skill,  which  in 
a  few  years  will  be  considered  the  height  of  imprudence. 
Thus,  the  introduction  of  the  steam  engine  has  made  it 
necessary  that  more  care  should  often  be  used  in  the  man- 
agement of  horses  than  was  formerly  necessary ;  the  inven- 
tion of  the  safety  lamp  made  it  a  careless  act  to  enter  a 
bituminous  coal  mine  with  an  open  candle;  and  the  inven- 
tion of  improved  tools,  machinery,  and  modes  of  working, 
has  made  it  negligent  to  use  old-fashioned  and  more  dan- 
gerous ones,^ 

§  13.  Violation  of  a  duty  imposed  by  statute,  etc. — The 
violation  of  any  statutory  or  valid  municipal  regulation, 
established  for  the  purpose  of  protecting  persons  or  prop- 
erty from  injury,  is  of  itself  sufficient  to  prove  such  a 
breach  of  duty  as  will  sustain  a  private  action  for  n^li- 
gence,  if  the  other  elements  of  actionable  negligence  con- 
cur.* Thus,  the  violation  of  a  statute  or  ordinance  regula- 
ting the  speed  of  vehicles,  horses,  or  trains,'  or  requiring 


*  The  defendant's  servant  was  em- 
ployed in  drilling  a  hole  into  a  gas 
main,  in  a  thoroughfare,  losing  for 
the  purpose  a  '*  diamond  point''  chisel, 
which  caused  particles  of  iron  to  fly 
off,  and  thereby  endanger  passers-by. 
A  less  dangerous  mode  of  doing  the 
work  would  have  been  by  drilling  or 
screening.  A  piece  of  iron  was 
chipped  off  and  struck  the  plaintiff  in 
the  eye,  and  injured  him.  It  was  held, 
that  the  fact  that  the  accident  would 
have  been  avoided  by  drilling  or  screen- 
ing was  evidence  of  negligence ;  and, 
therefore,  that  the  defendant  was  liable 
(Cleveland  v.  Spier,  16  C.  B.  N.  S.  399). 

'  Jetter  v.  Harlem  R.  Co.,  2  Abb. 
Ct.  App.  458;  Massoth  v,  Delaware, 
&c.  Canal  Co.,  64  N.  Y.,  524;  McGrath 
V,  N.  Y.  Central  R.  Co.,  63  N.  Y.  522  ; 
Lane  v,  Atlantic  Works,  in  Mass. 
136;  Toledo,  &c.  R.  Co.  v.  Deacon,  63 


III.  91 ;  Devlin  v,  Gallagher,  6  Daly, 
494;  Langhoflf  v.  Milwaukee,  &c.  R. 
Co.,  19  Wise.  515 ;  see  Moody  v,  Os- 
good, 60  Barb.  644..  On  this  point, 
Brown  v.  Buffalo,  &c.  R.  Co.  (22  N.  Y. 
191)  is  completely  overruled  (Massoth 
V,  Delaware,  &c  Canal  Co.,  64  N.  Y. 
524,  531).  Violation  of  city  ordinance 
does  not,  however,  necessarily  make 
injury  willful  (Illinois,  &c.  R.  Co.  v, 
Hetherington,  83  111.  510).  And  it 
has  been  held  that  an  ordinance  can- 
not create.«an  independent  right  of 
action,  and,  therefore,  that  a  person 
injured  through  neglect  of  property- 
owner  to  comply  with  city  ordinance 
requiring  removal  of  snow,  cannot  sue 
such  owner  (Flynn  v.  Canton  Co., 
40  Md.  312  ;  Kirby  v,  Boylston,  &c. 
Assn.,  14  Gray,  249 ;  Fuchs  v.  Schmidt, 
8  Daly,  317). 

'  Beisiegel  v.  N.  Y.  Central  R.  Co., 
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special  signals  or  warnings  to  be  given  upon  their  ap- 
proach,* or  lights  to  be  shown,*  is  such  a  breach  of  duty  as 
may  be  made  the  foundation  of  an  action  by  any  person 
belonging  to  the  class  intended  to  be  protected  by  such  a 
regulation,  provided  he  is  specially  injured  thereby.  The 
violation  of  such  a  statute  of  the  United  States  may  be 
made  the  basis  of  an  action  for  negligence  in  a  State  court.* 
These  principles  apply,  not  only  where  the  statute  or  ordi- 
nance declares  that  persons  violating  it  shall  be  liable  for 
any  damage  sustained  by  reason  of  its  breach,^  but  also 
where  it  contains  no  such  provisions,  and  simply  imposes  a 
penalty  by  way  of  fine  or  otherwise,  for  disobedience.  Nor 
is  the  plaintiff,  in  such  a  case,  bound  to  prove  that  the  act 
required  by  the  law  was  one  which,  by  its  nature,  was 
essential  to  the  exercise  of  due  care  by  the  defendant.*^  It 
has  been  adjudged  in  New  York,  that  the  violation  of  a 
municipal  ordinance  of  this  kind  is  not  negligence  as  mat- 
ter of  law,  but  only  some  evidence  of  negligence;  and  a 
new  trial  was  ordered,  where  the  court  below  had  instructed 
the  jury  that  it  ^  was  negligence."  •    The  reasons  for  this 


14  Abb.  N.  S.  29 ;  Pennsylvania  Co.  v, 
Conlan,  loi  IlL  93 ;  Pennsylvania  Co. 
V.  Hensil,  70  Ind.  569;  Liddy  v.  St. 
Louis»  &c.  R.  Co.,  40  Mo.  506 ;  Langhoff 
V.  Milwaukie,  &c.  R.  Co.,  1 9  Wise.  515; 
Hoppe  V.  Chicago,  &c.  R.  Co.  Wise., 
21  N.  W.  Rep.  227 ;  St.  Louis,  &c.  R. 
Ca  V.  Mathias,  50  Ind.  65. 

1  McGrath  v.  N.  Pacific  R.  Co.,  63 
N,  Y.  522;  Jctter  v,  Harlem  R.  Co.,  2 
Abb.  Ct  App.  458;  Lane  v.  Atlantic 
Works,  III  Mass.  136;  Howenstein 
V,  Pacific  R.  Co.,  55  Mo.  33;  Chicago, 
&c.  R.  Co.  V.  Bc^gs,  loi  Ind.  522. 

•  Whittaker  v.  Harlem  R.  Co.,  $1 
N.  Y.  Superior,  287. 

*  Carroll  v,  Staten  I.  R.  Co.,  58 
N.Y.  126. 

^  This  was  the  case  in  Carroll  v. 
Staten  I.  R.  Co.,  su^a. 


•  Jetter  v.  Harlem  R.  Co.,  supra, 

*  Knupfle  V.  Knickerbocker  Ice 
Co.,  84  N.  Y.  488.  See  this  case  crit- 
icised and  disapproved,  in  Bott  v. 
Pratt,  33  Minn.  323 ;  s.  C.  23  N.  W. 
Rep.  237.  Leaving  a  horse  untied  in 
the  street  in  violation  of  an  ordinance, 
is  negligence  (Siemers  v,  Eisen,  54 
Cal.  418),  or  some  evidence  of  negli- 
gence (Knupfle  V.  Knickerbocker  Ice 
Co.,  supra).  To  the  same  effect, 
Kellcy  V,  Hannibal,  &c.  R.  Co.,  75 
Mo.  138;  Hanlon  v.  So.  Boston,  &c. 
R.  Co.,  129  Mass.  310;  Salisbury  v, 
Herchenroder,  106  Id.  458 ;  Philadel- 
phia, &c.  R.  Co.  V,  Ervin,  89  Penn.  St. 
71 ;  Philadelphia,  &c.  R.  Co.  v.  Boyer, 
97  Id.  91 ;  Heeney  v,  Sprague,  1 1 
R.  I.  456. 
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conclusion  are  not  clearly  stated ;  nor  is  it  certain  that  the 
same  decision  would  have  been  made,  if  the  rule  of  con- 
duct in  question  had  been  prescribed  by  statute,  instead  of 
by  a  municipal  ordinance.  But  probably  the  reasons  which 
influenced  the  court  in  that  case  were  the  same  as  those 
which  led  to  a  similar  ruling  in  Vermont,  concerning  a 
statutory  duty.  It  was  there  held  that,  under  special  cir- 
cumstances, the  jury  might  excuse  an  omission  to  give 
signals,  expressly  required  by  a  statute,  as  prudent  under 
those  circumstances,*  It  seems  to  us  that  the  true  rule  is, 
in  all  such  cases,  that  the  violation  of  such  a  statute  or 
ordinance  should  always  be  deemed  presumptive  evidence 
of  negligence,  which,  if  not  excused  by  other  evidence, 
including  all  the  surrounding  circumstances,  should  be 
deemed  conclusive.  But,  if  it  appears  upon  the  whole  evi- 
dence that  the  circumstances  were  such  as  would  convince 
a  prudent  man  that  the  real  object  which  the  legislators 
had  in  view  would  be  much  better  served  by  the  breach  of 
a  technical  rule  than  by  its  strict  observance,  the  defendant 
should  not  be  held  guilty  of  negligence  in  such  a  breach. 

§  14.  A  personal  duty  cannot  be  delegated.— One  who  is 
personally  bound  to  perform  a  duty  cannot  relieve  him- 
self from  the  burden  of  such  obligation  by  any  contract 
which  he  may  make  for  its  performance  by  another  person. 
Therefore,  the  fact  that  he  may  have  used  the  utmost  care 
in  selecting  an  agent  to  perform  this  duty,*  or  that  he  has 
entered  into  a  contract  with  any  person  by  which  the  latter 
undertakes  to  perform  the  duty,  is  no  excuse  to  the  person 
upon  whom  the  obligation  originally  rested,  in  case  of  fail- 
ure of  performance.  His  obligation  is  to  do  the  thing,  not 
merely  to  employ  another  to  do  it*     Thus,  a  municipal 

*  Wakefield  v.   Connecticut,  &c.  Chester,  &c.   R.   Co.,  2  Exch.   251. 
R.  Co.,  37  Verm.  330.    See  §  27,  post  But  see  Sutton  v.  Clarke,  6  Taunt.  29; 

•  Rochester  White  Lead   Co.  v.  Hall  v.  Smith,  2  Bing.  1 56. 
Rochester,  3  N.   Y.  463;    Grote  v.  »  Hole  v.  Sittingboume  R.  Co.,  6 
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corporation,  bound  to  repair  its  streets,  is  not  relieved  from 
liability  for  non-repair  by  the  fact  that  it  has  made  a  con- 
tract for  such  repairs  with  a  responsible  and  competent  per- 
son ;  ^  and  a  railroad  company  cannot  defend  itself  against 
the  claims  of  passengers  for  injuries,  by  showing  that  it  has 
employed  the  best  servants  that  it  could  possibly  obtain  * 
or  purchased  its  locomotives  and  cars  at  the  best  factories.' 


Hurlst  &  N.  488 ;  Pickard  v.  Smith, 
10  C.  B.  N.  S.  480.  In  the  latter  case 
the  distinction  is  clearly  pointed  out 
between  the  responsibility  of  a  person 
who  causes  something  to  be  done 
^ich  is  wrongful,  or  fails  to  perform 
something  which  there  was  a  legal  ob- 
ligation on  him  to  perform,  and  the 
liability  for  the  negligence  of  those 
who  are  employed  in  the  work. 
Williams,  J.,  said,  that  the  rule  ex- 
empting employers  of  contractors 
from  liability  was  ^inapplicable  to 
cases  in  which  the  act  which  occasions 
the  injury  is  one  which  the  contractor 
was  employed  to  do;  nor,  by  parity  of 
reasonmg,  to  cases  in  which  the  con- 
tractor is  intrusted  with  the  perform- 
ance of  a  duty  incumbent  upon  his 
employer,  and  neglects  its  fulfillment, 
whereby  an  injury  is  occasioned/' 
*'  If  the  performance  of  the  duty  be 
omitted,  the  fact  of  his  having  in- 
trusted it  to  a  person  who  also  neg- 
lected it,  furnishes  no  excuse,  either 
in  good  sense  or  in  good  law.*'  See 
Mersey  Docks  v,  Gibbs  (L.  R.  i  H.  L. 
93)1  where  many  cases  on  this  point 
are  reviewed.  See  also,  to  the  same 
effect,  Blackstock  v,  N.  Y.  &  Erie  R. 
Co.,  20  N.  Y.  48;  Weed  v.  Panama  R. 
Co.,  17  N.  Y.  362;  Gray  V.  Pullen,  5 
Best  &  S.  970;  Hilliard  v,  Richardson, 
3  Gray,  353 ;  Lesher  v.  Wabash  Nav. 
Co.,  14  111.  85 ;  Cincinnati  v.  Stone,  5 
Ohk)  Sl  38;  Baird  v.  Addie,  Hay,  187 ; 
Nisbet  V,  Dixon,  Hay,  144;  14  Dun- 
lop,  973.  One  who  contracts  with 
another  to  do  a  wrongful  thing,  such 


as  digging  in  a  highway,  cannot  re- 
lieve himself  from  the  consequences 
by  the  tenns  of  his  contract,  by  which 
the  contractor  stipulated  to  guard 
against  accidents  (Congreve  v.  Smith, 
18  N.  Y.  79;  Creed  v,  Hartmann,  29 
Id.  591 ;  Dygert  t/.  Schenck,  23  Wend. 
446.    See  Thompson  NegL  903-907). 

*  Storrs  V,  Utica,  17  N.  Y.  104. 
See  the  chapters  on  Municipal  Corpo- 
rations, Highways,  and  Master  and 
Servant;  Grote  v.  Chester,  &c.  R. 
Co.,  2  Exch.  251;  Allen  v,  Hayward, 
7  Q.  B.  960. 

'  Thus,  if  by  reason  of  work  done 
by  a  railroad  company  in  the  neigh- 
borhood of  their  track,  a  stone  rolls  on 
the  track  and  obstructs  it,  that  work 
being  such  that  any  negligence  in  its 
performance  wpuld  be  likely  to  cause 
such  an  obstruction,  they  are  liable 
to  a  passenger  for  an  accident  caused 
by  the  obstruction,  although  they 
employed  a  skillful  contractor  to  per- 
form the  work  (Virginia,  &c.  R.  Co. 
V.  Sanger,  15  Gratt.  230).  In  this 
case,  the  contractor  was  ballasting  the 
track  (this  being  necessary  for  its 
preservation  rather  than  for  th\s  secur- 
ity of  passengers),  and  had  piled  the 
stone  so  near  the  track  that  it  was 
rolled  upon  it,  either  by  the  jarring  of 
the  passing  train,  or  by  a  workman 
getting  out  of  the  way  of  the  train,  and 
thereby  caused  an  accident.  The 
company  were  held  responsible  to  a 
passenger  thereby  injured. 

»  Hegeman  v.  Western  R.  Co.,  13 
N.  Y.  9. 
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§  15.  No  neg^ligence  where  there  is  no  breach  of  duty.— 
As  a  matter  of  course,  there  can  be  no  negligence  where 
there  is  no  breach  of  duty.  It  must  appear,  therefore,  not 
only  that  the  defendant  owed  a  duty,  but  also  that  he  did 
not  perform  it.  If,  therefore,  the  accident  complained  of 
was  inevitable,  it  is  not  a  case  of  negligence. 

§  16.  Inevitable  accident.  —  Inevitable  accident  is  a 
broader  term  than  "  the  act  of  God."  That  implies  the 
intervention  of  some  cause,  not  of  human  origin  and 
not  controllable  by  human  power.^  An  accident  is  in- 
evitable, if  the  person  to  whom  it  occurs  neither  has  nor 
is  legally  bound  to  have  sufficient  power  to  avoid  it.*  In 
such  a  case,  the  essential  element  of  a  legal  duty  is  want- 
ing; and  it  cannot,  therefore,  be  a  case  of  negligence. 
Therefore,  no  one  can  be  made  responsible  for  damage 
caused  to  another  by  an  act  which  is  strictly  lawful  under 
all  the  circumstances,  unless  he  has  been  negligent  in  the 
manner  of  doing  the  act.®  Thus,  a  carrier,  who  had  un- 
wittingly received  a  parcel  of  nitroglycerine,  which  ex- 
ploded on  the  way,  was  held  not  liable  for  damage  done 
thereby.*  So,  one  who,  in  self-defense,  justifiably  fires  a 
pistol  at  an  assailant,  and  in  so  doing  accidentally  shoots 
an  innocent  person,  is  not  liable  for  the  damage  thus  done.* 


»  Nugent  V.  Smith,  L.  R.  i  C.  P. 
Div.  423 ;  Forward  v,  Pittard,  i  T.  R. 
27 ;  Merritt  v,  Earle,  29  N.  Y.  1 1 5 ; 
Hays  V.  Kennedy,  41  Penn.  St.  378. 

*  See  Carstairs  v.  Taylor,  L.  R. 
6  Ex.  217;  BIyth  v,  Birmingham 
Water  Co.,  11  Exch.  781;  Losee  v. 
Buchanan,  51  N.  Y.  476. 

»  Parrot  v.  Wells,  15  Wall.  524; 
Losee  v,  Buchanan,  51  N.  Y.  476; 
Searles  v.  Manhattan  R.  Co.  loi  N. 
Y.  661 ;  Brown  «/.  Collins,  53  N.  H. 
442 ;  Vaughan  v.  Taff  Vale  R.  Co.,  5 
Hurlst.  &  N.  678.  The  doctrine  of 
the  text  was  applied  in  Ohio,  &c.  R. 


Co.  V,  Lackey  (78  111.  55),  notwith> 
standing  a  statute  which  made  rail- 
road companies  chai^eable  for  all 
funeral  expenses  in  case  of  persons 
dying  or  killed  by  accident  upon  the 
companies*  cars. 

*  Parrot  v.  Wells,  1 5  Wall.  524. 

*  Morris  v.  Piatt,  32  Conn.  75 ;  s. 
p.  Paxton  V,  Beyer,  67  III.  132;  16 
Am.  Rep.  61 5.  The  burden  is  on  de- 
fendant to  prove  that  the  gun  was  not 
either  intentionally  or  negligently 
aimed  at  the  person  shot  (Atchison 
V,  Dullam,  16  III.  App.  42).  See  also 
Moebus  V,  Becker,  46  N.  J.  Law,  41  ; 
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Many  Other  instances  might  be  cited.^  Much  less  can  any 
one  be  held  guilty  of  negligence,  when  the  injury  of  which 
he  is  the  alleged  cause  is  caused  solely  by  the  ^'  act  of  God,"  * 


Bradley  v.  Andrews,  51  Verm.  530. 
Where  the  defendant,  in  endeavoring 
to  separate  his  dog  from  another  with 
which  it  was  fighting,  accidentally 
struck  the  owner  of  the  latter  dog,  it 
was  held  that  his  object  was  a  lawful 
one,  and  that  he  was  not  liable  for 
his  accidental  blow  (Brown  v,  Ken- 
dall, 6  Gush.  292).  Where  one  builds 
a  mill- dam  on  a  proper  model,  and  the 
work  is  faithfully  done,  he  is  not  liable 
to  an  action,  though  it  breaks,  and  his 
neighbor's  dam  and  mill  below  are 
thereby  destroyed  (Livingston  v. 
Adams,  8  Cow.  175). 

*  Dygert  v.  Bradley,  8  Wend.  473 
[canal-boats'  collision];  Harvey  v, 
Dunlop,  Hill  &  D.  Supp.  193  [throw- 
ing stone];  Calkins  v,  Barger,  44 
Barb.  424  [fire] ;  Aldridge  v.  Great 
Western  R.  Co.,  3  Man.  &  G.  515; 
McGrew  V.  Stone,  53  Penn.  St,  436; 
Lawler  V.  Baring  Boom  Co.,  56  Maine, 
443;  Boland  v,  Missouri  R.  Co.,  36 
Mo.  484;  Garris  v.  Portsmouth,  &c. 
R.  Co^  2  Ired.  Law,  324 ;  Harding  v, 
Fahey,  i  Greene,  377 ;  Davis  v,  Saun- 
ders, 2  Chitt.  639 ;  see  Goodman  v. 
Taylor,  5  Carr.  &  P.  410;  Center  v. 
Finney,  17  Barb.  94;  Lincoln  Coal, 
&c.  Co.  V.  McNally,  15  HI.  App. 
181,  and  cases  infra.  Where  a 
horse,  being  frightened  by  a  loco- 
motive, becomes  uncontrollable,  runs 
away,  and  injuriously  trespasses 
upon  adjoining  private  premises,  the 
owner  of  the  horse  is  not  liable,  in  the 
absence  of  fault  on  his  part,  for  the 
damage  (Brown  v»  Collins,  53  N.  H. 
442).  In  this  case  the  question  of  in- 
evitable accident  is  fully  stated  and 
learnedly  discussed,  with  reference  to 
leading  cases,  by  Doe,  J.  Where  an 
injury  was  caused  by  the  defendant's 
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horse,  from  circumstances  which  the 
defendant  could  not  control,  he  was 
held  not  liable  (Morgan  v,  Symonds, 
1 J  ur.  1 37) .  One  who  operates  with  due 
care  a  steam  boiler  having  no  defect 
known  to  him,  or  discoverable  by 
known  tests,  is  not  liable  for  injuries 
caused  by  its  explosion  (Losee  v, 
Buchanan,  51  N.  Y.  476;  rev'g  61 
Barb.  86).  Earl,  C,  examined  the 
question  fully,  and  declared  the 
contrary  doctrine  of  Fletcher  v,  Ry- 
lands  (L.  R.  i  Ex.  265 ;  3  H.  L. 
330)  not  to  be  law  in  this  country.  So 
does  Doe,  J.,  in  Brown  v,  Collins  (53 
N.  H.  442),  and  he  refers  to  a  discus- 
sion of  the  English  case  to  be  found 
in  7  Am.  Law  Rev.  652  (i88o). 

«  Nugent  V.  Smith,  L.  R.  i  C.  P. 
Div.  444  (per  James,  L.  J.) ;  Nichols 
V,  Marsland,  L.  R.  10  Ex.  255  ;  affi'd, 
2  Ex.  Div.  1 ;  Nitrophosphate  Co.  v. 
London,  &c.  Dock  Co.,  L.  R.  9  Ch. 
Div.  303 ;  River  Wear  Co.  v,  Adam- 
son,  L.  R.  2  App.  Cas.  743 ;  Blyth  v, 
Birmingham  Water  Works  Co.,  11 
Exch.  781.  A  storm  may  be  of  such 
violence  as  properly  to  be  the  **  act  of 
God,**  and  while  a  shower  is  the  act 
of  God  as  much  as  a  storm,  so,  on  the 
other  hand,  is  an  earthquake,  yet  every 
one  understands  that  a  storm,  super- 
natural in  one  sense,  may  properly, 
like  an  earthquake,  be  called  "  act  of 
God,*'  or  vis  major^  not,  perhaps,  in 
the  sense  that  it  was  physically  im- 
possible to  resist,  but  in  the  sense 
that  it  was  practically  impossible  to 
do  so  (Nichols  v.  Marsland,  L.  R.  10 
Ex.  255,  per  Bramwell,  B.).  That  was 
a  case  of  the  bursting  of  artificial  or- 
namental lakes  after  a  most  unusual 
fall  of  rain.  The  owner  was  held  not 
liable  for  the  resulting  damages.    A 
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or  a  public  enemy,^  within  the  legal  meaning  of  those 
phrases. 

g  17.  Apparent  exceptions  to  rule  as  to  inevitable  accident. 
— In  the  nature  of  things,  there  can  be  no  exception  to 
this  rule.  But  there  has  been  such  conflict  in  its  appli- 
cation as  to  create  some  seeming  exceptions.  These  re- 
late chiefly  to  the  keeping  of  dangerous  things.  Thus,  in 
England,  it  was  long  adjudged  that  every  man  was  bound, 
at  his  own  peril,  to  keep  his  own  fire  on  his  own  land,  and 
that,  if  he  kindled  a  fire,  whether  purposely  or  by  accident, 
he  was  liable  for  its  spread  upon  adjoining  land,  quite  irre- 
spective of  any  negligence  on  his  part.*  This  doctrine  was 
relaxed  by  statute.'  At  a  very  recent  date,  it  was  also 
adjudged  that  one  who  collects  a  vast  mass  of  water  on 
his  land,  which,  in  its  nature,  must  be  destructive  if  it 


railroad  embankment  which  had  been 
standing  five  years  in  a  country  sub- 
ject to  floods,  was  undermined  by  an 
extraordinary  flood,  and  sank  in  the 
night  time,  by  reason  of  which  an  ex- 
press train  left  the  line  and  a  passen- 
ger \yas  injured.    It  was  held  that 
**  the  company  was  not  bound  to  have 
constructed  their  embankment  so  as 
(to  meet  such  extraordinary  floods'* 
(Withers  v.  North  Kent  R.  Co.,  3 
Hurlst.  &  N.  969).      And  see  post, 
•chapter  on  Carriers.    The  same  rule 
prevails  'generally  in  this  country  (In- 
lemational,  &c.  R.  Co.  v,   Halloran, 
53  Tex.  46;    S.  c.  37  Am.  Rep.  744; 
Gillespie  v,  St.  Louis,  &c.  R.  Co.,  6 
Mo.  App.  554).    The  following  were 
•cases  of  extraordinary  floods  or  other 
causes  attributed  to  the  act  of  God, 
and  not  ordinarily  foreseen  and  pre- 
ventable, and  for  which  there  was  no 
liability:     China   v,    Southwick,    12 
Maine,  238;    Lapham    v.   Curtis,    5 
Verm,  371;   Shrewsbury  v.  Smith,  12 
Gush.  177;  Oakham  v.  Holbrook,  11 
Id.  399;   W«ndell  v.  Pratt,  12  Allen, 


464;  Bell  V,  McClintock,  9  Watts, 
119;  Lehigh  Bridge  Co.  v,  Lehigh 
Coal,  &c.  Co.,  4  Rawle,  9 ;  Higgins 
V.  Chesapeake,  &c.  Canal  Co.,  3 
Harr.  411;  Morris  Canal  Co.  v.  Ryer- 
son,  27  N.  J.  Law,  457  ;  Richardson 
V.  Kier,  34  Cal.  64;  Everett  v.  Hy- 
draulic Flume  Co.,  23  Id.  225 ;  Camp- 
bell V,  Bear  River  Co.,  35  Id.  679; 
Hoffman  v.  Tuolumne  Water  Co.,  10 
Id.  413;  Wolf  V,  St.  Louis,  &c. 
Water  Co.,  10  Id.  541.  See  chapters 
on  Land  and  on  Waters  and  Water- 
courses, post, 

*  Where  a  railroad  train  is,  with- 
out fault  on  the  part  of  the  company, 
precipitated  into  a  chasm,  spanned  by 
a  bridge  destroyed  by  an  armed  force 
of  the  enemy,  the  carrier  is  not  liable 
(Sawyer  v.  Hannibal,  &c.  R.  Co.,  37 
Mo.  240). 

»  Beaulieu  v,  Finglam,  2  H.  IV, 
fol.  18,  pi  6 ;  22  N.  Y.  366.  No  negH- 
gence  was  pleaded  in  that  case. 

»  These  statutes  related  only  to 
purely  accidental  fires  (Filliter  v. 
Phippard,  1 1  Q.  B.  347). 
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escapes,  is  bound  absolutely  to  keep  it  safely  there,  and 
is  liable  for  its  escape,  even  though  he  may  be  entirely 
free  from  the  faintest  shade  of  negligence.*  And  it  has 
generally  been  held  that  one  who  keeps  wild  and  savage 
animals  must  keep  them  at  his  own  peril,  and  is  liable  for 
all  injuries  done  by  them  if  they  escape,  although  such 
escape  was  caused  by  inevitable  accident.*  But  all  these 
decisions,  if  correct,  simply  take  these  cases  out  of  the 
realm  of  negligence  and  put  them  in  the  same  class  with 
the  liability  of  common  carriers  of  goods.  No  question 
of  care,  diligence  or  skill  is  involved,  and  therefore  no 
negligence.  The  mere  act  of  keeping  a  savage  and  dan- 
gerous animal  may  indeed  be  well  deemed  an  act  of  negli- 
gence. The  old  English  rule  as  to  fire  is  universally  con- 
sidered  never  to  have  been  law  in  this  country;'  and  the 
modem  extension  of  this  rule,  to  accumulations  of  water, 
is  rejected  in  New  York,*  New  Hampshire,*^  Vermont,* 
New  Jersey,^  California,®  though  accepted  in  Massachu- 
setts'and  Minnesota,*®  where  the  principle  is  applied  to 
other  cases. 

§  i8.  What  is  not  inevitable  accident.— But  in  order  to 
prove  that  an  accident  was  inevitable,  it  is  not  always 


*  Fletcher  v.  Rylands,  L.  R.  3  H. 
L.  330.  This  rule  has  been  applied 
to  the  growing  of  a  poisonous  tree. 
If  its  branches  extended  over  a  neigh- 
bor's land,  the  owner  of  the  tree  is 
held  liable  for  all  injuries  done  there- 
by to  animals  eating  the  leaves  (Crow- 
hurst  V.  Amersham  Board,  L.  R.  4 
Ex.  Div.  5). 

•  May  V.  Burdett,  9  Q.  B.  loi. 
This  rule  as  to  wild  and  savage 
animals,  was  approved  in  Van  Leuven 
V.  Lykc  (I  N.  Y.  515);  but  that  was 
only  a  dictum^  and  may  well  stand 
upon  the  ground  that  they  are  a  nui- 
sance. The  law  of  negligence  does 
not  apply  to  nuisances  (Heeg  v, 
Licht,  80  N.  Y.  579). 


•  Ryan  v.  N.  Y.  Central  R.  Co., 
35  N.  Y.  210;  Losee  v,  Buchanan,  51 
N.  Y.  476. 

^  See  Losee  v,  Buchanan,  supra, 

•  Brown  v,  Collins,  53  N.  H.  442 ; 
Garland  v,  Towne,  55  Id.  57. 

•  See  Lapham  v.  Curtis.  5  Verm. 

371. 

'  Marshall  v,  Welwood,  38  N.  J. 
Law,  339. 

•  Everett  v.  Hydraulic  Flume  Co., 
23  Cal.  225. 

•  Shipley  v.  Fifty  Asso.,  loi  Mass. 
251  [snow  falling  from  roof];  Gorham 
V,  Gross,  125  Mass.  238  [wall  falling 
on  adjoining  land]. 

*•  Cahili  V,  Eastman,  18  Minn.  324. 
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enough  to  show  that,  under  the  circumstances  existing  at 
the  time,  it  could  not  have  been  then  avoided.  It  must 
also  be  the  fact  that  the  defendant  was  not  in  fault  in 
bringing  about  any  of  those  circumstances.^  For  if,  by 
previous  negligence,  he  brought  hiriiself  or  his  property 
into  circumstances  of  such  difficulty  or  peril  as  to  make  it 
impossible  for  him  to  escape  from  them  without  injuring 
his  neighbor,  he  cannot  excuse  himself  by  showing  that  he 
would  have  done  more  injury  if  he  had  left  himself  or  his 
property  where  it  was.  His  original  fault  deprives  him  of 
the  right  to  plead  inevitable  accident*  And  one  who,  by 
inevitable  accident,  causes  an  injury,  must  use  due  care  to 
prevent  the  consequences  of  the  accident  from  extending 
further  than  is  inevitable.' 

§  19.  Absence  of  intent  to  produce  damage  necessary 
element.— The  last  element  of  negligence,  and  that  which 
distinguishes  it  from  fraud  or  other  willful  injury,  is  the 
absence  of  any  distinct  intention  to  produce  the  precise 
damage  to  the  plaintiff,  which  actually  follows  as  a  result 
of  the  negligence.*  If  such  an  intention  is  alleged  in  a 
complaint,  the  action  is  based  upon  willful  injury,  and  can 
only  be  sustained  upon  that  ground.*^      If  it  is  not  so 


1  The  Clarita,  23  Wall,  i ;  Austin 
V.  New  Jersey  Steamboat  Co.,  43  N. 
Y.  75;  Romney  z/.  Trinity  House,  L. 
R.  5  Ex.  204;  7  Id.  247.  Thus,  one 
who  drives  a  carriage  is  not  absolved 
from  blame  for  an  accident,  though  he 
should  use  his  utmost  care  at  the  time 
to  avoid  it,  if  the  defective  condition 
of  his  reins  prevented  him  from  do- 
ing so,  and  he  negligently  omitted  to 
have  good  reins  (Cotterill  v.  Starkey, 
8  Carr.  &  P.  691).  If  there  is  any 
fault,  there  is  liability,  as  where  one, 
getting  on  the  wrong  side  of  the  road 
in  a  dark  night,  drives  against  another 
(Leame  v.  Bray,  3  East,  593),  or  pulls 
the  wrong  rein  (Wakeman  v.  Robin- 
son,  I  Bing.  213;    see  Shawhan  v. 


Clarke,  24  La.  Ann.  390;  Western  U. 
Tel.  Co.  z/,  Quinn,  56  111.  319;  Sullivan 
V.  Scripture,  3  Allen,  564).  Wakeman 
V.  Robinson,  however,  was  erroneous- 
ly decided,  if  the  facts  are  correctly 
reported ;  since  the  defendant's  error 
was  due  to  sudden  alarm. 

*  All  the  doctrines  of  the  text  are 
sustained  in  The  Clarita,  23  Wall,  i . 

8  The  Clara  Killam,  L.  R.  3  Adm. 
161. 

*  Ante^  %  6;  Wharton  Negl.,  §  11 ; 
Gardner  v,  Heartt,  3  Denio,  232,  236; 
Biyth  V.  Birmingham  Water  Co.,  11 
Exch.  781. 

*  Indiana,  &c.  R.  Co.  v.  Burdge, 
94  Ind.  46. 
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alleged,  evidence  of  an  actual  intent  to  cause  the  damage 
which  is  the  basis  of  the  action  is  inadmissible.^  But  it 
often  happens  that  evidence  comes  out  at  the  trial,  in  a 
perfectly  proper  way,  from  which  a  jury  might  fairly 
infer  actual  malice,  and,  occasionally,  of  such  a  nature  that 
no  sensible  men  could  infer  anything  less.  In  such  cases, 
no  malice  being  pleaded,  the  plaintiff's  counsel  ought  not 
to  be  allowed  to  argue  to  the  jury  that  it  was  a  case  of  real 
malice ;  and  the  court  should  carefully  instruct  the  jury 
that  they  cannot  award  damages  upon  any  theory  more 
severe  than  that  the  defendant  had  been  so  grossly  negli- 
gent as  to  be  indifferent  whether  he  injured  the  defendant 
pr  not.  All  this,  however,  is  of  course  subject  to  the  power 
of  the  court  to  amend  the  pleadings  and  to  allow  a  change 
of  the  original  issue. 

§  20.  Distinction  between  negligence  and  fraud. --There  is, 
necessarily,  a  marked  distinction  between  negligence  and 
fraud  Sir  William  Jones,  in  his  celebrated  treatise  on 
Bailments,  somewhat  confounded  the  two,  speaking  of 
gross  negligence  as  equivalent  to  fraud.  But  this  is  a  mis- 
use of  terms.  If  it  is  meant  that  the  effects  of  such  negli- 
gence are  as  prejudicial  as  those  of  positive  fraud,  that  is  a 
point  of  no  importance,  since  the  most  trivial  negligence 
may  be  attended  with  the  same  results.  If  it  is  meant  that 
the  motive  is  as  bad,  that  is  an  assertion  which  cannot  be 
sustained,  without  confining  the  remedy  for  gross  negli- 
gence to  a  very  limited  class  of  cases ;  since,  if  it  is  once 
fully  understood  that  the  proof  required  to  support  an  alle- 
gation of  gross  negligence  is  equal  to  that  required  to 
establish  fraud,  juries  will  hesitate  long  before  affixing 
such  a  stigma  upon  men  who  have  evidently  meant  no 
wrong,  although  exceedingly  careless.  Gross  negligence 
may  be  evidence  from  which  fraud  might  be  inferred,  but 

*  Pennsylvania  R.  Co.  v.  Smyth,  98  Ind.  42. 
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is  not  the   same    thing.      In  this  view,  all  of  the  latest 
authorities  concur.^ 

g  21.  Defendant's  anticipation  of  injury  not  essential.~It 
is  not  an  essential  element  of  negligence  that  the  defendant 
should  have  anticipated,  or  have  had  reason  to  anticipate, 
that  his  carelessness  would  injure  another  person.*  The 
improbability  of  injury  to  another  is  a  circumstance  that 
might  be  taken  into  account,  but  which  is  not  conclusive 
of  the  question.  If,  however,  no  reasonable  person  could 
have  anticipated  that  injury  to  another  might  ensue,  we 
think  that  there  could  be  no  negligence.     It  is  certainly 


*  Thus,  in  the  decisions  arising 
upon  negotiable  paper,  it  is  settled  that 
although  g^ss  negligence  may  be  evi- 
dence of  bad  faith,  it  is  not  the  same 
thing  (Goodman  v,  Harvey,  4  Ad.  & 
EL  870;  Uther  v.  Rich,  10  Id.  784; 
Carlon  v,  Ireland,  5  El.  &  B.  765; 
Chapman  v.  Rose,  56  N.  Y.  137; 
Welch  V.  Sage,  47  Id.  143 ;  Murray 
V,  Lardner,  2  Wall,  no;  Goodman 
V,  Simonds,  20  How.  U.  S.  452). 
In  cases  arising  upon  other  questions, 
the  same  rule  is  adhered  to  (Gardner 
V.  Heartt,  3  Denio,  232;  Lincoln  v, 
Buckmaster,  32  Verm.  652 ;  Wilson  v. 
York,  &c.  R.  Co.,  11  Gill  &  J.  58, 79; 
see  Tonawanda  R.  Co.  v,  Munger, 
5  Denio,  255).  In  St.  Louis,  &c.  R. 
Co.  V.  Todd  (36  111.  409),  the  court 
defined  gross  negligence  as  *'  amount- 
ing to  willful  injury."  But  numer- 
ous decisions  of  the  same  court  estab- 
lish in  effect  the  opposite  doctrine.  It 
is  held  in  Indiana  (Terre  Haute,  &c. 
R.  Co.  V,  Graham,  95  Ind.  286)  that 
gross  negligence  is  not,  as  matter  of 
law,  **  willfulness/'  and  even  if  the 
defendant  was  guilty  of  gross  negli- 
gence, recklessness,  or  wantonness, 
he  could  plead  contributory  negligence 
on  the  part  of  plaintiff. 

>  The  defendant's  ship,  in  casting 


and  drawing  up  her  anchor,  injured 
the  plaintiff's  submarine  telegraph.  It 
was  held  that  the  defendant  was  liable, 
if  he  used  the  anchor  or  ship  without 
availing  himself  of  the  means  of  knowl- 
edge at  his  command,  even  though  he 
was  not  aware  of  the  position  of  the 
cable ;  but  not  othenvise  (Submarine 
Telegraph  Co.  v,  Dickson,  15  C.  B.  N. 
S.  759).  A.  moored  his  barges,  loaded 
with  coal,  in  the  middle  of  stream, 
making  them  fast  to  a  bridge  below. 
In  this  position,  if  any  of  them  should 
sink,  it  would  probably  work  injury  to 
the  barges  of  others.  One  of  them 
sank  by  an  accident  which  did  not  in- 
volve negligence  in  A.,  and,  in  sink- 
ing, lodged  against  and  settled  under 
the  barges  of  B.,  which,  when  the 
water  subsided,  were  thereby  injured. 
A.  was  held  liable  to  B.  (McGrew  v. 
Stone,  53  Fenn.  St.  436).  In  Higgins 
V,  Dewey  (107  Mass.  494)  it  was  held 
that  a  man  who  negligently  sets  fire 
on  his  own  land,  and  keeps  it  negli- 
gently, is  liable  for  injuries  done  by 
its  direct  communication  to  the  prop- 
erty of  another,  whether  he  might  or 
might  not  have  reasonably  anticipated 
the  particular  manner  and  direction 
in  which  it  was  actually  communicat- 
ed. 
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not  essential  that  the  negligent  person  should  have  antici- 
pated injury  to  the  particular  person  who  was  in  fact  in- 
jured, or  the  particular  kind  of  injury  produced. 

§  22.  Election  between  contract  and  tort.— The  owner  of 
property  may  recover  directly  from  the  wrong-doer  for 
any  tortious  injury  to  the  property,  without  noticing  any 
contract  which  the  wrong-doer  may  have  made  with 
respect  to  such  property,  of  which  the  wrongful  act  is  a 
violation.  This  is  so,  whether  the  contract  was  made 
with  the  owner  himself  or  with  any  other  person,*  and 
even  though  the  contract  is  under  seal.*  The  contract, 
if  made  with  any  other  person  than  the  owner,  does  not 
give  that  person  an  exclusive  right  to  sue  for  damage  to 
the  property ; '  and  if  made  with  the  owner,  it  does  not 
prevent  him,  or  any  person  who  afterward  acquires  title 
to  the  property,*  from  enforcing  his  rights  without  relying 


*  Green  v.  Clarke,  12  N.  Y.  343. 
In  that  case  it  was  held  that  the  owner 
of  goods  might  sue  a  carrier  for  their 
loss,  notwithstanding  the  carrier  had 
received  them  from  a  forwarder,  to 
whom  he  was  liable.  So  a  master  can 
recover  from  a  carrier  (Grant  v.  New- 
ton, I  £.  D.  Smith,  95),  or  innkeeper 
(see  Needles z^.  Howard,  Id.,  54;  Piper 
V,  Manny,  21  Wend.  282),  for  the  loss 
of  his  property  placed  in  the  defend- 
ant's charge  by  a  servant  traveling 
with  it  as  its  ostensible  owner.  Such 
an  action  maybe  brought  in  the  name 
of  a  firm  where  one  of  the  partners, 
traveling  alone,  deposits  baggage  con- 
taining partnership  property  with  a 
carrier  or  innkeeper,  who  negligently 
loses  it  (Needles  v.  Howard,  supra). 
So  a  servant,  whose  master  paid  for 
tickets  for  both,  may  recover  for  his 
own  baggage  lost  on  the  journey  (Mar- 
shall V,  York,  &c,  R.  Co.,  21  L.  J.  [C. 
p.]  34).     But  in  all  such  cases  the 


action  must  be  founded  upon  the  tort, 
and  cannot  be  sustained  at  all  upon 
the  contract ;  because  carriers  of  per- 
sons and  innkeepers  always  deal  with 
their  customers  as  principals,  and  the 
most  important  part  of  the  contract 
being  always  made  by  the  customers 
as  principals,  they  cannot  be  allowed 
to  divide  it,  and  claim  that  the  con- 
tract, in  respect  to  their  baggage,  was 
made  for  the  benefit  of  other  persons, 
while  retaining  themselves  the  rights 
growing  out  of  the  contract  in  respect 
to  their  persons  (see  Weed  v,  Sarato- 
ga, &c.  R.  Co.  19  Wend.  534;  Nee- 
dles V,  Howard,  supra), 

•  Leslie  v,  Wilson,  3  Brod.  &  B. 
171. 

»  Green  v,  Clarke,  12  N.  Y.  343; 
New  Jersey  Steam  Co.  v.  Merchants' 
Bank,  6  How.  U.  S.  344;  Cumber- 
land Valley  R.  Co.  v,  Hughes,  11 
Penn.  St.  141. 

*  Dows  V,  Cobb,  12  Barb.  310. 
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upon    the   contract,  except,   of  course,  so   far  as  those 
rights  are  waived  by  the  contract. 

§  23.  Damage,  an  essential  element  of  negligence.— As 
already  said  (§  4),  neither  negligence  without  damage, 
nor  damage  without  negligence,  will  constitute  any  cause  of 
action.     The  concurrence  of  the  two  elements  is  essential. 

§  24.  The  damage  must  be  special  to  plaintiff.— It  is  not 
only  essential  to  the  maintenance  of  an  action  for  neg- 
ligence that  some  damage  should  have  been  suffered,  but 
that  damage  must  have  been  suffered  by  the  plaintiff,  or 
he  has  no  cause  of  action.^  If,  by  reason  of  a  breach  of 
duty  owed  to  the  public,  he  has  suffered  no  special 
damage,  that  is,  no  damage  other  than  such  as  every 
other  member  of  the  community  has  suffered  in  equal 
measure,  a  private  citizen  has  no  right  to  sue.* 


*  No  one  has  a  right  of  action  upon 
negligence  who  is  not  injured  thereby 
(Harterz^.  Morris,  i8  Ohio  St  492;  Illi- 
nois, &c.  R.  Co.T/.  Benton,  69  HI.  174; 
Smith  V,  Leavenworth,  15  Kans.  81 ; 
Scott  V,  Nat.  Bank  of  Chester  Valley, 
72  Penn.  St.  471 ;  Harlan  v.  St.  Louis, 
&c  R.  Co.,  65  Mo.  22;  First  Nat. 
Bank  v.  Ocean  Bank,  60  N.  Y.  278). 

■  Winterbottom  v.  Lord  Derby, 
L.  R.  2  Ex.  316.  The  obstruction  of 
a  highway  by  a  citizen  is  not  a  ground 
of  civil  action  by  an  individual,  unless 
he  has  suffered  from  it  some  special 
and  peculiar  damage  which  is  not 
experienced  in  common  with  other 
citizens  (Houck  v,  Wachter,  34  Md. 
265  ;  S.  P.  Brant  v,  Plumer,  64  Iowa, 
33;  19N.  W.Rep.842).  The  fact  that 
a  citizen^s  route  to  his  market  is  inter- 
fered with  by  obstructions  placed  in 
the  highway,  is  not  such  a  special 
injury  as  will  entitle  him  to  maintain 
an  action  (Sohn  v,  Cambem,  106  Ind. 
302 ;  6  N.  E.  Rep.  813).  An  individ- 
ual cannot  maintain  an  action  against 
the  proprietors  of  a  canal  for  damages 


caused  by  their  omission  to  construct 
the  canal  according  to  the  requisitions 
of  their  charter,  or  their  omission  to 
keep  the  canal  in  repair,  if  his  damage 
is  such  only  as  he  suffers  in  common 
with  all  others  (Quincy  Canal  v.  New- 
comb,  7  Mete.  276).  In  that  case  the 
court  said  :  "  When  one  suffers  in 
common  with  all  the  public,  although 
from  his  proximity  to  the  obstructed 
way,  or  otherwise  from  his  more  fre- 
quent occasion  to  use  it,  he  may  suffer 
in  a  greater  degree  than  others,  still  he 
cannot  have  an  action,  because  it  would 
cause  such  multiplicity  of  suits  as  to 
be  itself  an  intolerable  evil  But  when 
he  sustains  a  special  damage,  differing 
in  kind  from  that  which  is  common  to 
others,  as  where  he  falls  into  a  ditch 
unlawfully  made  in  a  highway,  and 
hurts  his  horse,  or  sustains  a  personal 
damage,  then  he  may  bring  his  ac- 
tion." To  the  same  effect  are  Moore 
V,  Wabash,  &c.  Canal,  7  Ind.  462; 
Blanc  V,  Klumpke,  29  Gal.  156,  and 
Willard  v,  Cambridge,  3  Allen,  574. 
See  chapter  on  Highways,  post. 
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§  35.  Breach    of    duty  must    cause    the 
damage. 

26.  Breach  of  duty  must  be  the  proxi- 

mate cause. 
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3a  Extraordinary  consequences  of  neg- 
ligence. 
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cause. 


§  33.  Superseding  cause  and  inevitable 
accident  distinguished. 

34.  Intervening  responsible  cause,  not 

superseding. 

35.  Intervening  cause  illustrated. 
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ble. 
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agent. 
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of  facts. 

39.  Superior  force  concurring  with  de- 

fendant's negligence. 

40.  Superior  force  concurring  with  de- 

fendant's  delay. 


§  25.  The  breach  of  duty  must  cause  the  damage.— We  now 
come  to  the  most  important  and  difficult  part  of  the  gen- 
eral definition  of  a  right  of  action  upon  negligence — the 
connection  between  the  negligent  act  or  omission  and  the 
damage.  No  action  can  be  maintained  upon  an  act  of 
negligence,  unless  the  breach  of  duty  has  been  the  cause  of 
the  damage.^  The  fact  that  the  defendant  has  been  guilty 
of  negligence,  followed  by  an  accident,  does  not  make 
him  liable  for  the  resulting  injury,  unless  that  was  occa- 
sioned by  the  negligence.  The  connection  of  cause  and 
effect  must  be  established.*    And  the  defendant's  breach 


AfS-SSS 


'  An  instruction  which  attempts  to 
define  the  character  and  degree  of 
n^igcnce  which  would  authorize  a 
recovery  for  an  injury,  but  which  omits 
the  essential  statement  that  the  negli- 
gence must  have  been  such  as  caused 


the  injury,  is  Erroneous  (Chicago,  &c. 
R.  Co.  V.  Carroll,  12  111.  App.  643). 

'  Harlan  v,  St.  Louis,  &c.  R.  Co., 
65  Mo.  22 ;  Daniel  v.  Metropolitan  R. 
Co.,  L.  R.  3  C.  P.  ^16, 222;  Holbrook 
V,  Utica,  &c.  R.  Co.,  12  N.  Y.  236; 
18  Id.  534. 


*    • 
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of  duty,  and  not  merely  his  act,  must  be  the  cause  of  the 
plaintiflTs  damage.*  The  defendant's  negligence  may  put 
a  temptation  in  the  way  of  another  person  to  commit  a 
wrongful  act,  by  which  the  plaintiff  is  injured  ;  and  yet 
the  defendant's  negligence  may  be  in  no  sense  a  cause  of 
the  injury.* 

§  26.  Breach  of  duty  must  be  the  proximate  cause.— The 
breach  of  duty,  upon  which  an  action  is  brought,  must 
be  not  only  the  cause,  but  the  proximate  cause,  of  the 
damage  to  the  plaintiff.'  We  adhere  to  this  old  form 
of  words,  because,  while  it  may  not  have  originally  meant 
what  is  now  intended,  it  is  not  immovably  identified  with 
any  other  meaning,  and  is  the  form  which  has  been  so 
long  in  use  that  its  rejection  would  make  nearly  all  re- 
ported cases  on  the  question  involved  unintelligible.  The 
proximate  cause  of  an  event  must  be  understood  to  be  that 


*  One  suing  for  injuries  received 
by  a  train  must  not  only  prove  negli- 
gence, but  that  the  injury  resulted 
from  the  negligence  (Kelsey  v.  Jewett, 
38  Hun,  51).  s.  P.  State  v,  Baltimore, 
&c.  R.  Co.,  58  Md.  482;  Dickey  v. 
Maine  Telegraph  Co.,  43  Maine,  492 ; 
Philadelphia,  &c.  R.  Co.  v,  Boyer,  97 
Penn.  St.  91 ;  Pennsylvania  Co.  v. 
Hensil,  70  Ind.  569;  Lester  v,  Pitts- 
ford,  7  Verm.  1 58 ;  Crandall  v,  Good- 
rich Transp.  Co.,  16  Fed.  Rep.  75.  A 
brakeman  on  defendant's  road  was 
struck  by  a  bridge,  while  passing  under 
it  and  on  top  of  the  train,  and  injured. 
If  the  bridge  had  been  a  few  inches 
higher,  he  could  have  passed  under  it 
in  safety.  Held,  that,  whether  de- 
fendant was  guilty  of '  negligence  in 
maintaining  the  bridge  at  its  then 
height,  was  a  question  of  fact  and 
properly  submitted  to  the  jury.  But, 
as  the  jury  was  instructed  that  if  the 
defendant  did  not  furnish  a  sufficient 


number  of  brakemen  (at  the  time  of 
the  accident  there  were  but  three, 
when  four  were  usually  employed), 
and  that  the  failure  to  do  so  was  the 
cause  of  the  accident,  they  should  find 
for  plaintiff,  a  new  trial  was  granted ; 
it  not  appearing  that  the  accident  was 
the  natural  consequence  of  defendant's 
omission,  or  would  not  have  happened 
but  for  such  omission  (Williams  v. 
Delaware,  &c.  R.  Co.,  39  Hun,  430). 

•  See  cases  cited  as  to  "  duty," 
ante,,  §  8. 

•  Where,  on  the  face  of  a  com- 
plaint, in  an  action  for  negligence,  it 
appears  that  the  negligence  charged 
was  not  the  proximate  cause  of  the 
injury,  the  complaint  is  bad,  on 
demurrer  (Kistner  v,  Indianapolis, 
100  Ind.  210  ;  Schefier  v.  Rail- 
road Co.,  105  U.  S.  249).  The  use  of 
the  old  form  of  words  is  approved  by 
Earl,  J.,  in  Ehrgott  v.  New  York,  96 
N.  Y.  264,  281. 
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which,  in  a  natural  and  continuous  sequence,^  unbroken 
by  any  new  cause,*  produces  that  event,  and  without 
which  that  event  would  not  have  occurred.^  Proximity 
in  point  of  time  or  space,  however,  is  no  part  of  the  defi- 
nition. That  is  of  no  importance,  except  as  it  may  aflford 
evidence  for  or  against  proximity  of  causation.  That  is 
the  proximate  cause,  which  is  most  proximate  in  the  order 
of  responsible  causation. 

§  27.  Breach  of  statutory  duty.— All  the  authorities  agree 
that  the  plaintiff  cannot  recover  upon  mere  proof  of  his 
injury  and  of  the  defendant's  breach  of  a  statute  or  ordi- 
nance of  the  kind  mentioned  in  §  13.  In  such  a  case,  the 
action  would  fail  for  want  of  connection  between  the 


^  Wharton  Negl.,  §  3,  modified. 
'  Oil  Creek  R,  Co.  v,  Keighron,  74 
Penn.  St.  320 ;  Insurance  Co.  v.  Tweed, 
7  Wall.  52.    As  to  what  will  be  such 
an  intervening  cause,  see  Wharton 
Negi.,  §1  134-143 ;  Milwaukee,  &c.  R. 
Co.  V,  Kellogg,  94  U.  S.  469 ;  Lowery 
V.  Manhattan  R.  Co.,  99  N.  Y.  1 58 ; 
Cuff  V.  Newark,  &c.  R.  Co.,  35  N.  J. 
Law,  17.    See  Cooley  on  Torts,  p.  69, 
where  Judge  Cooley  states  the  follow- 
ing propositions:  "  (i.)  In  the  case  of 
any  distinct  legal   wrong,  which  in 
itself   constitutes  an  invasion  of  the 
right  of  another,  the  law  will  presume 
that  some  damage  follows  as  a  natural, 
necessary  and  proximate  result.  Here 
the  wrong  itself  fixes  the  right  of  ac- 
tion ;  we  need  not  go  further  to  show 
a  right  of  recovery,  though  the  extent 
of  recovery  may  depend  upon  the  evi- 
dence.   (2.)  When  the  act  or  omis- 
sion complained  of  is  not  in  itself  a 
distinct  wrong,  and  can  only  become 
a  wrong  to  any  particular  individual 
through    injurious    consequences  re- 
sulting^ therefrom,  this  consequence 
must  not  only  be  shown,  but  it  must 
be  so  connected  by  averment  and  evi- 


dence with  the  act  or  omission  as  to 
appear  to  have  resulted  therefrom  ac- 
cording to  the  ordinary  course  of 
events,  and  as  a  proximate  result  of 
a  sufficient  cause.  (3.)  If  the  original 
act  was  wrongful,  and  would  natu- 
rally, according  to  the  ordinary  course 
of  events,  prove  injurious  to  some  other 
person  or  persons,  and  does  actually 
result  in  injury  through  the  interven- 
tion of  other  causes  which  are  not 
wrongful,  the  injury  shall  be  referred 
to  the  wrongful  cause,  passing  by 
those  which  were  innocent.  But  if 
the  original  wrong  only  becomes  in- 
jurious in  consequence  of  the  interven- 
tion of  some  distinct  wrongful  act  or 
omission  by  another,  the  injury  shall 
be  imputed  to  the  last  wrong  as  the 
proximate  cause,  and  not  to  that  which 
was  more  remote.'* 

•  Thomas  v,  Winchester,  6  N.  Y. 
397,  and  see  §§31,  yi^post.  If  it  cannot 
be  said  that  the  result  would  have  in- 
evitably occurred  by  reason  of  the  de- 
fendant's negligence,  it  cannot  be 
found  that  it  did  so  occur,  and  plaint- 
iff has  not  made  out  his  case  (see  Bige- 
low's  Cases  on  Torts,  608-626). 
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defendant's  negligence  and  the  plaintiflTs  damage.  The 
plaintiff  must  prove  that  the  breach  of  regulations  was  the 
proximate  cause  of  his  damage.^  And  therefore  non-com- 
pliance with  a  statutory  requirement,  however  stringent, 
affords  no  ground  of  action,  if  compliance  therewith  would 
not  have  prevented  the  injury.* 

§  28.  "  Natural  and  continuous  sequence/'  defined.— Very 
great  difficulty  has  been  found  in  determining  what  dam- 
ages should  be  considered  as  flowing,  in  a  ^'natural  and 
continuous  sequence,"  from  an  act  of  negligence,  especially 
when  it  is  not  a  matter  of  contract  liability.  On  the  one 
hand,  it  has  been  maintained  that,  in  cases  of  tortious  negli- 
gence, the  defendant  should  be  held  responsible  for  all 
damages  which  do  in  fact  result  from  his  wrongful  acts, 
whether  they  could  have  been  anticipated  or  not*    On 


*  Hayes  v.  Michigan  Central  R. 
Co.,  Ill  U.S. 228,  240;  Pennsylvania 
Co.  V.  Hensil,  70  Ind.  569;  Phila.  &c. 
R.  Co.  V.  Stebbing,  62  Md.  504.  In  the 
last  case  the  court  said :  '*  If  the  de- 
fendant's train  was,  in  fact,  running 
through  the  town  at  a  greater  rate  of 
speed  than  that  allowed  by  the  ordi- 
nance, it  may  be  conceded  that  such 
running  was  of  itself  negligence  ;  but, 
while  that  may  be  so,  it  would  be  quite 
immaterial  to  the  plaintiffs  case,  un- 
less it  be  shown  that  the  injury  com- 
plained of  was  occasioned  by  such  un- 
authorized speed  of  the  train."  Quincy, 
&c.  R.  Co.  V.  Wellhoener,  72  111.  60 ; 
Illinois,  &c.  R.  Co.  v,  Gillis,  68  Id. 
317 ;  Rockford,  &c.  R.  Co.  v,  Linn,  67 
Id.  109;  Chicago,  &c.  R.  Co.  v,  El- 
more, 67  Id.  176 ;  Chicago,  &c.  R.  Co. 
e.  Henderson,  66  Id.  4944  Indianapolis, 
&c.  R.  Co.  V,  Blackman,  63  Id.  117; 
Chicago,  &c.  R.  Co.  v.  McDaniels,  63 
Id.  122;  Great  Western  R.  Co.  v, 
Geddis.  33  Id.  305 ;  Stoneman  v,  At- 
lantic, &c.  R.  Co.,  58  Mo.  503;  Hol- 


man  v.  Chicago,  &c.  R.  Co.,  62  Id. 
562.  Where,  owing  to  the  peculiar 
circumstances  of  a  case,  sounding  of 
a  locomotive  whistle  is  as  likely  to  in- 
crease as  to  diminish  the  danger  to 
one  on  the  track,  the  failure  to  use  it  as 
required  by  statute  will  not  constitute 
negligence  (Galena,  &c.  R.  Co.z/.  Loom- 
is,  13  111.  548;  Illinois  Central  R.  Co. 
t/.  Phelps,  29  Id.447;  Pittsburgh, &C.R. 
Co.  V.  Karnes,  13  Ind.  87 ;  Wakefield 
V,  Conn.  &c.  R.  Co.,  37  Verm.  330). 

•  Flatles  V,  Chicago,  &c.  R.  Co., 
35  Iowa,  191 ;  Cleave  v,  Chicago.  &c. 
R.  Co.,  35  Id.  220;  Plaster  v.  Illinois, 
&c.  R.  Co.,  35  Id.  449 ;  Illinois,  &c. 
R.  Co.  V.  Phelps,  29  111.  447  ;  Gilman, 
&c.  R.  Co.  V,  Spencer,  76  Id.  192. 
See  also,  Jackson  v.  Chicago,  &c.  R. 
Co.,  36  Iowa,  451 ;  Edson  v.  Central 
R.  Co.,  40  Id.  47 ;  Delaware,  &c.  R. 
Co.  V.  Salmon,  39  N.  J.  Law,  299. 
Compare  Pennsylvania  R.  Co.  v,  Hope, 
80  Penn.  St.  373. 

»  Ehrgott  V.  New  York,  96  N.  Y. 
264 ;  Smith  v.  Southwestern  R.  Co., 
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the  other  hand,  it  has  been  maintained  that  he  should  not 
be  held  responsible  for  any  damages  except  such  as  he 
could,  in  the  exercise  of  reasonable  foresight,  have  fore- 
seen as  the  probable  consequences  of  his  act.^  As  a  middle 
ground,  it  has  .been  asserted  that  he  should  be  made  re- 
sponsible for  such  damage  as  is  known  by  common  experi- 
ence to  be  usual  in  consequence  of  the  wrongful  act* 
The  weight  of  authority  seems  to  be  decidedly  against 
holding  the  defendant  liable  for  all  the  actual  conse- 
quences of  his  wrongful  acts,  when  they  are  such  as  no 
human  being,  even  with  the  fullest  knowledge  of  the  cir- 
cumstances, would  have  considered  likely  to  occur ;  *  and, 


L.  R.  6  C.  P.  14 ;  affi'g  S.  C.  5  C.  P. 
98 ;  Collins  v.  Middle  Level  Comrs., 
L.  R.  4  C.  P.  279;  Henry  v.  So.  Pa- 
cific R.  Co.,  50  Cal.  183,  per  McKins- 
try,  J. ;  Fairbanks  v.  Kerr,  70  Penn. 
St.  86 ;  McGrew  v.  Stone,  53  Id.  436 ; 
Morrison  v,  Davis,  20  Id.  171 ;  Scott 
V.  Hunter.  46  Id.  192;  Lake  z^.  Milli- 
ken,  62  Maine,  240;  Atchison,  &c.  R. 
Co.  V.  Stanford,  12  Kans.  354;  Proc- 
tor V.  Jennings,  6  Nev.  83 ;  Phillips  v, 
Dickerson,  85  111.  1 1 ;  Doggett  v, 
Richmond,  &c.  R.  Co.,  78  N.  C.  305 ; 
State  v,  Manchester,  &c.  R.  Co.,  52 
N.  H.  528 ;  Stark  v.  Lancaster,  57  Id. 
8S ;  Bennett  v.  Lockwood,  20  Wend. 
223 ;   Marble  v.  Worcester,  4  Gray, 

395- 

*  Rigby  V,  Hewitt,  5  Exch.  239; 

Hocy  V.  Felton,  1 1  C.  B.  N.  S.  143 ; 
Bovill,  C.  J.,  Sharp  v,  Powell,  L.  R. 
7  C.  P.  253;  Thompson,  1083.  **  In 
determining  what  is  proximate  cause, 
the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  conse- 
quence of  the  negligence,  such  a  con- 
sequence as,  under  the  surrounding 
circumstances  of  the  case,  might  and 
ought  to  have  been  foreseen  by  the 
wrong-doer,  as  likely  to  flow  from  his 
act"  (per  Paxson,  J.,  Pittsburgh  So. 


R.  Co.  V.  Taylor,  104  Penn.  St.  306 ; 
S.  P.  Hoag  V,  Lake  Shore,  &c.  R.  Co., 
85  Id.  293. 

»  Gerhard  v.  Bates,  2  Ellis  &  B. 
490;  Wharton  Negl,  §§  16,  74-77. 

•  Bellefontaine,  &c.  R.  Co.  v.  Sny- 
der, 18  Ohio  St.  399;  Conn.  Life  Ins. 
Co.  V,  New  Haven  R.  Co.,  25  Conn. 
265;  Harrison  v,  Berkley,  i  Strobh. 
5^5*  549;  Bennett  v,  Lockwood,  20 
Wend.  223;  Greenland  v.  Chaplin,  5 
Exch.  243.  **  The  general  rule  is, 
that  a  man  is  answerable  for  the  con- 
sequences of  a  fault  which  are  natural 
and  probable ;  but  if  his  fault  happen 
to  occur  with  something  extraordinary 
and  unforeseen,  he  will  not  be  liable. 
.  .  .  The  maxim,  causa  proxima 
non  remota  spectantur^  means  this: 
one  engaged  in  an  act  which  the  cir- 
cumstances indicate  may  be  dangerous 
to  others,  and  the  event  whose  occur- 
rence is  necessary  to  make  the  act 
injurious,  can  be  readily  seen  as  likely 
to  occur  under  these  circumstances, 
the  defendant  is  liable  if  he  does  not 
take  all  the  care  which  prudence  would 
suggest  to  avoid  the  injury  "  (McGrew 
V,  Stone,  53  Penn.  St.  436).  Where 
a  passenger  on  a  railway  train,  being 
directed  to  change  cars  at  a  way  sta- 
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on  the  other  hand,  the  best  authorities  seem  to  be  quite 
opposed  to  the  theory  that  he  should  be  held  liable  only  for 
such  consequences  as  he  ought  himself  to  have  foreseen.^ 
So  much  difficulty,  indeed,  has  been  felt  in  attempting 
to  lay  down  a  rule  to  cover  all  possible  cases,  that  some 
of  the  ablest  judges  have  declined  to  state  any  fixed  rule,* 


tion,  entered  another  car,  but  was  or- 
dered out  by  an  employee,  as  the  train 
was  not  ready,  stood  a  short  time  on 
the  platform  of  the  car  and  then 
stepped  to  a  neighboring  track,  and 
while  waiting  there  was  injured  by 
another  train,  it  was  held  that  his 
expulsion  was  not  the  proximate  cause 
of  the  injury  (Henry  v.  St.  Louis  R. 
Co.,  76  Mo.  288 ;  S.  P.  Lewis  v.  Flint, 
&c.  R.  Co.,  54  Mich.  55. 

*  Smith  V,  Southwestern  R.  Co., 
supra.  In  Ehrgott  v.  New  York  (96 
N.  Y.  264),  the  court  emphatically  re- 
fused to  hold  that  the  defendant  was 
only  liable  for  such  damages  as  might 
reasonably  be  supposed  to  be  in  the  con- 
templation of  both  parties  as  the  prob- 
able result  of  the  accident ;  and  Earl, 
J.,  commenting  upon  the  various  forms 
of  stating  the  rule  which  are  given  in 
the  text,  said :  "  These  various  modes 
of  stating  the  rule  are  all  apt  to  be 
misleading,  and  in  most  cases  are 
absolutely  worthless  as  guides  to  the 
jury.  .  .  .  When  a  party  commits 
a  tort,  resulting  in  a  personal  injury, 
he  cannot  foresee  or  contemplate  the 
consequences  of  his  tortious  act.  .  . 
.  .  Here,  nothing  short  of  omnis- 
cience could  have  foreseen  for  a  minute 
what  the  result  and  effect  of  driving 
into  this  ditch  would  be.  .  .  .  The 
best  statement  of  this  rule  is,  that  a 
wrong-doer  is  responsible  for  the  nat- 
ural and  proximate  consequences  of 
his  misconduct;  and  what  are  such 
consequences  must  generally  be  left 
for  the  determination  of  the  jury.*'    In 


that  case,  the  plaintiff  recovered  $25,- 
000  for  injuries  suffered  from  a  defect 
in  a  highway,  resulting,  months  after- 
wards, in  a  permanent  spinal  disease; 
and  this  judgment,  though  set  aside 
in  the  lower  court,  was  reinstated  and 
affirmed  in  the  Court  of  Appeals. 
*' Appellee's  land  was  a  half  mile  dis- 
tant from  the  railroad ;  the  fire  spread 
over  intervening  lands  upon  which  was 
grass  and  stubble  and  set  fire  to  hay- 
stacks on  land  adjoining  appellee's, 
and  spread  thence  to  his  stacks  and 
other  property;  the  jury  found  that 
appellee  was  not  negligent  and  made 
proper  efforts  to  save  his  property. 
It  cannot  be  said,  as  matter  of  law, 
that  the  negligence  of  the  appellant 
was  not  the  proximate  cause  of  the 
injury  to  appellee.  There  seems  to 
have  been  no  intervening  negligence; 
and  there  was  no  intervening  cause 
operating  between  the  negligfence  of 
appellant  and  the  injury  of  appellee. 
The  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  of 
appellant,  and  such  as  might  have  been 
foreseen  in  the  light  of  attending  cir- 
cumstances "  (Louisville,  &c.  R.  Co. 
V.  Krinning,  87  Ind.  351). 

•  Page  V,  Bucksport,  64  Me  53,-^ 
per  Peters,  J.  To  same  effect,  Stover 
V,  Bluehill,  51  Id.  441.  Where  logic 
and  common  sense  cannot  be  recon- 
ciled, logic  must  give  way  (Wil- 
ley  V.  Belfast,  61  Me.  575.  per  Bar- 
rows, J.).  In  Fleming  v.  Beck  (48 
Penn.  St.  309),  Agnew,  J.,  said:  *'In 
strict  logic,  it  may  be  said  that  he  who 
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and  have  indicated  a  disposition  to  leave  ail  doubtful  cases 
to  the  jury.* 

§  29.  Foreseen  and  unforeseen  consequences  of  negligence. 
— The  practical  solution  of  this  question  appears  to  us  to 
be  that  a  person  guilty  of  negligence  should  be  held  responsi- 
ble for  all  the  consequences  which  a  prudent  and  experi- 
enced man,  fully  acquainted  with  all  the  circumstances 
which  in  fact  existed,  whether  they  could  have  been  ascer- 
tained by  reasonable  diligence  or  not,  would  have  thought 
at  the  time  of  the  negligent  act,  reasonably  possible  to 
follow,  if  they  had  been  suggested  to  his  mind.*  This 
definition  covers  all  the  fire  cases  elsewhere  referred  to  : 
since  one  who  knew  all  the  facts  (including  the  dry  kind- 


is  the  cause  of  loss  should  be  an- 
swerable for  all  the  losses  which  flow 
from  his  causation.    But  in  the  prac- 
tical workings  of  society,  the  law  finds, 
in  this  as  in  a  great  variety  of  other 
matters,  that  the  rule  of  logic  is  im- 
practicable and  unjust.     The  general 
conduct  and  the  reflections  of  mankind 
are  not  founded  upon  a  nice  casuis- 
try.   Things  are  thought  and  acted 
upon  rather  in  a  general  way,  than 
upon  long,   laborious,  extended  and 
trained  investigations.      Among  the 
mass  of  mankind,  conclusions  are  gen- 
erally the  results  of  hasty  and  partial 
reflection.    Their  undertakings,  there- 
fore,  must  be  construed  in  view  of 
these    facts;   otherwise,  they  would 
often  be  run  into  a  chain  of  conse- 
quences  wholly   foreign  to  their  in- 
tentions.   In  the  ordinary  callings  and 
business  of  life,  failures  are  frequent. 
Few,  indeed,   always  come  up  to  a 
proper    standard    of   performance — 
whether  in  relation  to  time,  quality, 
degree  or  kind.    To  visit  upon  them 
all  the  consequences  of  failure  would 
set  society  upon  edge,  and  fill  the 
courts  with  useless  and  injurious  liti- 
gation.    It  is  impossible  to  compen- 


sate for  all  losses ;  and  the  law  therefore 
aims  at  a  just  discrimination,  which 
will  impose  upon  the  party  causing 
them,  the  proportion  of  them,  that  a 
proper  view  of  his  acts  and  the  attend- 
ing circumstances  would  dictate." 

^  "  It  is  the  province  of  a  jury  to 
look  at  the  succession  of  events  or 
facts,  and  ascertain  whether  they  are 
naturally  and  probably  connected  with 
each  other  by  a  continuous  sequence, 
or  are  dissevered  by  new  and  independ- 
ent agencies,  and  this  must  be  deter- 
mined in  view  of  the  circumstances 
existing  at  the  time  "  (per  Strong,  J., 
in  Milwaukee,  &c.  R.  Co.  v,  Kellogg, 
94  U.  S.  469).  To  the  same  effect  are 
Insurance  Co.  v,  Tweed,  7  Wall.  44; 
Insurance  Co.  v.  Seaver,  19  Id.  531 ; 
Ehrgott  V,  New  York,  96  N.  Y.  264. 

*  This  seems  to  us  to  be  the  neces- 
sary result  of  the  latest  and  best  de- 
cisions; although  nowhere  stated  in 
this  exact  language.  See  Lowery  v. 
Manhattan  R.Co.  (99  N.  Y.  1 58).  where 
defendant  was  held  liable  for  a  burning 
coal  dropped  on  a  horse,  which,  run- 
ning against  a  traveler,  caused  him  to 
injure  plaintiff,  in  his  own  effort  to  es- 
cape.   See  cases,  infra. 
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ling  matter  on  the  line  of  connection,  the  exposure  of 
property  to  injury,  the  force  of  the  wind  and  the  other  cir- 
cumstances which  made  it  probable  that  the  fire  would 
spread  as  it  actually  did)  could  have  foreseen  the  result  as 
not  improbable.  Yet,  in  several  of  those  cases,  it  is  proba- 
ble that  no  one  person  did  know  all  these  facts ;  and  cer- 
tainly the  defendants  did  not  So,  in  the  Lowery  case/ 
any  one  who  knew  that  travelers  were  in  danger  from  such 
collisions  would  have  deemed  the  ultimate  event  a  not  im- 
probable one.  On  the  other  hand,  hardly  any  one  would 
have  had  such  a  result  in  his  mind,  at  the  time,  as  likely  to 
occur.  The  test  of  probability,  in  that  case,  was  evidently 
this,  that  any  one,  to  whom  the  idea  of  such  a  result  had 
been  suggested,  would  have  seen  that  it  might  naturally 
occur. 

§  30.  Extraordinary  consequences  of  negligence. — In  one 
case  in  New  York,*  and  several  in  Pennsylvania,'  it  has 
been  held  that  negligence  entails  no  liability  for  extra- 
ordinary consequences,  although  caused  by  ordinary  means ; 
and,  while  these  decisions  have  been  overruled  everywhere 
else,  and  are  likely  to  be  overruled  in  New  York,*  where 
they  originated,  their  continued  affirmance  in  Pennsyl- 
vania*^  entitles  them  to  consideration.  The  point  decided 
in  those  cases  was  that  a  defendant,  who  had  negligently 
kindled  a  fire,  should  not  be  held  responsible  for  its  spread 
over  an  unusually  long  distance,  in  consequence  of  an 
unusually  high  wind  prevailing  at  the  time.  The  defect 
in  this  reasoning  is  that,  although  the  wind  was  extraordi- 

*  99  N.  Y.  158.  200;  Lowery  v.  Manhattan  R.  Co.,  99 
»  Ryan  v.  N.  Y.  Central  R.  Co.  35      N.  Y.  158.     The  decision  in  Ehi^ott  v. 

N.  Y.  210.  New  York  (96  N.    Y.   264),  is  really 

*  Pennsylvania  R.  Co.  v,  Kerr,  62  more  directly  opposed  to  the  princi- 
Penn.  St.  353.  pie  of  the  Ryan  case  than  most  of  the 

*  See  the  manner    in  which    the  decisions  in  which  that  has  been  ex- 
Ryan  case  is  limited   and  explained  pressly  overruled. 

away,  in  Webb  v,  Rome,  &c.  R.  Co.,  49  •  Hoag  %k  Lake  Shore,  &c.  R.  Co. 

N.  Y.  420;  Pollettz/.  Long,  56  N.  Y.      85  Penn.  St.  293. 
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nary,  and  the  actual  consequences  extraordinary,  yet  the 
extension  of  the  fire  itself  was  only  the  reasonable  and 
natural  consequence  of  the  extraordinary  wind,  which  ex- 
isted at  the  time  of  the  negligent  act.  The  true  doctrine 
is  that  the  defendant  is  liable  for  even  extraordinary  dam- 
age, if  it  is  the  result  of  his  negligence,  operating  in  a 
natural  and  continuous  sequence.  If  the  circumstances, 
in  the  presence  of  which  he  was  negligent,  were  extra- 
ordinary, and  so  were  likely  to  make  the  result  of  his 
negligence  extraordinary,  that  is  an  additional  reason  why 
he  should  have  been  especially  careful  not  to  be  negligent 
at  such  a  time.  Accordingly,  one  who  negligently  allows 
fire  to  escape  on  his  neighbor's  land,  when  a  gale  of  unusual 
force  is  blowing,  is  all  the  more  to  blame  for  being  negli- 
gent at  so  peculiarly  dangerous  a  time,  and  should  be  held 
responsible  for  all  the  damage  done  by  reason  of  the  gale 
carrying  the  fire  to  a  distance  which  it  would  not  have 
reached  under  an  ordinary  wind.  This  latter  view,  in  sub- 
stance, is  taken  by  the  Supreme  Court  of  the  United  States,* 


*  In  Milwaukee,  &c.  R.  Co.  v.  Kel- 
logg (94  U.  S.  469)  the  U.  S.  Supreme 
Court  denied  the  authority  of  Ryan  v. 
N.Y.  Central  R.  Co.  (35  N,  Y.  210)  and 
Kerr  v,  Penn.  R.  Co.  (62  Penn.  St. 
3S3)t  and  affirmed  the  ruling  of  the  Cir- 
cuit Court  (Miller  and  Dillon  J  J.)  which 
instructed  the  jury  '^  to  find  whether 
the  burning  of  the  mill  and  lumber 
was  the  result  naturally  and  reason- 
ably to  be  expected  from  the  burning 
of  the  elevator ;  whether  it  was  a  result 
which,  under  the  circumstances,  would 
naturally  follow  from  the  burning  of 
the  elevator,  and  whether  it  was  the 
result  of  tlie  continued  effect  of  the 
sparks  from  the  steamboat,  without 
the  aid  of  other  causes  not  reasonably 
to  be  expected. "  The  court  then  went 
on  to  say :  '*  The  question  always  is, 
was  there  an    unbroken    connection 

Vol.  1—8 


between  the  wrongful  act  and  the 
injury,  a  continuous  operation  ?  Did 
the  facts  constitute  a  continuous  suc- 
cession of  events,  so  linked  together  as 
to  make  'a  natural  whole,  or  was  there 
some  new  and  independent  cause 
intervening  between  the  wrong  and 
the  injury  ?  It  is  admitted  that  the 
rule  is  difficult  of  application.  But  it 
is  generally  held,  that,  in  order  to 
warrant  a  finding  that  negligence  or 
an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  ol  an  injury,  it 
must  appear  that  the  injury  was  the 
natural  and  probable  consequence  ot 
the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circum- 
stances  We    do    not 

say  that  even  the  natural  and  probable 
consequences  of  a  wrongful  act  or 
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and  by  the  courts  of  Ohio,^  Massachusetts,*  New  Jersey,* 
Indiana,^  Illinois,*^  Michigan,*  Wisconsin,^  and  California,' 
as  well  as  by  the  best  English  decisions.* 

§  31.  Intervening  cause,  breaking  connection.— The  second 
alternative  involves  many  important  questions.  In  the 
first  place,  the  causal  connection  must  be  actually  broken, 
the  sequence  interrupted,  in  order  to  relieve  the  defendant 
from  responsibility.  The  mere  fact  that  another  person 
concurs  or  co-operates  in  producing  the  injury  or  contrib- 
utes thereto,  in  any  degree,  whether  large  or  small,  is  of  no 
importance.^*    If  the  injuries  caused  by  the  concurrent  acts 


omission  are  in  all  cases  to  be  charge- 
able to  the  misfeasance  or  non-feasance. 
They  are  not  when  there  is  a  sufficient 
and  independent  cause  operating 
between  the  wrong  and  the  injury. 

In  the  nature  of  things 

there  is  in  every  transaction  a  succes- 
sion of  events,  more  or  less  dependent 
upon  those  preceding,  and  it  is  the  prov- 
ince of  a  jury  to  look  at  this  succession  of 
events  or  facts,  and  ascertain  whether 
they  are  naturally  and  probably  con- 
nected with  each  other  by  a  continuous 
sequence,  or  are  dissevered  by  new 
and  independent  agencies,  and  this 
must  be  determined  in  view  of  the 
circumstances  existing  at  the  time.'' 
The  effect  of  the  decision  in  that  case 
was  to  sustain  a  recovery  under  extra- 
ordinary circumstances,  on  the  ground 
that  nevertheless  the  damage  done 
was  in  fact  the  natural  and  probable 
sequence  of  the  wrongful  act.  But  in 
Schefferv.  Railroad  Co.,  105  U.  S. 
249,  Miller,  J.  (whose  ruling  at  Circuit 
was  approved  in  the  former  case, 
•delivering  the  opinion)  while  thorough- 
ly approving  the  former  decision,  held 
that  where  a  railroad  collision,  caused 
by  the  negligence  of  the  defendant, 
produced  such  severe  bodily  injuries 
to  the  deceased  as  eventually  to  pro- 


duce insanity,  under  the  influence  of 
which  he  committed  suicide,  the  neg- 
ligence of  the  defendant  was  too 
remote  in  the  chain  of  causes  to  be 
considered  a  proximate  cause  of  the 
death,  the  court  saying  ^'  the  suicide 
of  SchefTer  was  not  a  result  naturally 
and  reasonably  to  be  expected  from 
the  injury  received  on  the  train.  It 
was  not  a  natural  and  probable  conse- 
quence and  could  not  have  been 
foreseen  in  the  light  of  the  circum- 
stances attending  the  negligence  of 
the  officers  in  charge  of  the  train." 

'  Adams  «^.  Young,  44  Ohio  St.  i. 

'  Higgins  V.  Dewey,  107  Mass.  494. 

»  Kuhn  V.  Jewett,  32  N.  J.  Eq.  647. 

^  Billman  v,  Indianapolis,  &c.  R. 
Co.,  76  Ind.  164;  but  compare  Penn- 
sylvania Co.  V,  Whitlock,  99  Id.  16. 

»  Fent  V.  Toledo,  &c.  R.  Co.,  59 
111.  349. 

•  Hoyt  V.  Jeffers.  30  Mich.  181. 

'  Atkinson  v,  Goodrich  Tr.  Co., 
60  Wise.  141. 

•  Henry  v.  Southern  Pacific  R.  Co., 
50  Cal.  183. 

•  Smith  V.  Southwestern  R.  Co., 
L.  R.  6  C.  P.  14;  affirming  s.  c.  5  Id.  98. 

*•  Eaton  V.  Boston,  &c.  R.  Co.,  11 
Allen,  500;  Martin  v.  North  Star 
Works,  31  Minn.  407;  Delaware,  &c. 
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of  two  persons  are  plainly  separable,  so  that  the  damage 
caused  by  each  can  be  distinguished,  each  would  be  liable 
only  for  the  damage  which  he  caused ;  *  but  if  this  is  not 
the  case,  all  the  persons  who  contribute  to  the  injury  by 
their  negligence  are  liable,  jointly  or  severally,  for  the 
whole  damage.^     It  is  immaterial  how  many  others  have 


R.  T.  Co.  V,  Salmon,  39  N.  J.  Law, 
299;  Atkinson  v.  Goodrich  Transpor- 
tation Co.,  60  Wise.  141 ;  Hunt  v.  Mis- 
souri R.  Co.,  14  Mo.  App.  160. 

*  Sec  Nitro-Phosphate  Co.  v.  Lon- 
don, &c  Docks  Co.,  L.  R.  9  Ch.  Div. 
5<>S*  where  this  principle  was  applied 
to  injury  caused  in  part  by  negligence 
and  in  part  by  **act  of  God." 

■  Lynch  v.  Nurdin,  i  Q.  B.  29; 
niidge  V,  Goodwin,  5  Carr.  &  P.  190; 
Chapman  v,  N.  Y.  &  New  Haven  R. 
Co.,  19  N.  Y.  341 ;  Colegrove  v.  N.  Y. 
&  New  Haven  R.  Co.,  20  Id.  492; 
Barrett  v.  Third  Ave.  R.  Co.,  45  Id. 
628;  Griggs  V.  Fleckenstein,  14  Minn. 
81 ;  Johnson  v.  Chicago,  &c.  R.  Co., 
31  Id.  57 ;  Powell  v.  Deveney,  3  Cush. 
300;  Lane  v.,  Atlantic  Works,  in 
Mass.  140;  Lake  v,  Milliken,  62  Me. 
240;  Ricker  v.  Freeman,  50  N.  H. 
420;  Weick  V,  Lander,  75  111.  93;  com- 
pare Milne  v.  Smith,  2  Dow  H.  L. 
390.  It  may  be,  and  generally  is,  im- 
possible to  apportion  the  damages 
caused  by  the  concurring  negligence 
of  two  wrong-doers  who  cause  a  single 
injury  to  a  third  person ;  nevertheless, 
either  is  responsible  for  the  combined 
result,  although  the  negligent  act  of 
one  might  not  have  caused  the  entire 
injury,  and  although  without  his  fault, 
the  same  damage  would  have  resulted 
from  the  act  of  the  other  (Slater  v. 
Mersereau,  64  N.  Y.  138 ;  affg  5  Daly, 
445).  Id  that  case,  a  contractor  for 
the  erection  of  a  building  sublet  a  por- 
tion of  the  work  to  an  independent 
contractor.  Each  of  them  was  negli- 
gent in  performing  his  respective  por- 


tion of  the  work,  so  that  an  accumula- 
tion of  water  in  the  street  ran  into  the* 
cellar,  where,  joined  with  water  from 
the  roof,  it  found  its  way  through  the 
walls  into  the  plaintiff's  adjoining 
premises,  injuring  plaintiff's  goods. 
It  was  held  that,  as  the  negligence  of 
the  contractor,  united  with  that  of  the 
sub-contractor,  caused  the  injury,  he 
was  liable  for  the  whole  of  the  result- 
ing damages.  The  court  points  out 
that  this  case  is  not  like  that  where 
animals  belonging  to  several  owners 
do  damage  together,  and  where  each 
owner  is  not  separately  liable  for  the 
acti  of  all,  as  there  is  only  a  separate 
cause  of  trespass  against  each  (refer- 
ring to  Van  Steenburgh  v,  Tobias, 
17  Wend.  562;  Auchmuty  V.  Ham,  i 
Denio,  495 ;  and  Partenheimer  v.  Van 
Order,  20  .  Barb.  479),  and  adds : 
*'Here  the  contractor  and  sub-con- 
tractor were  separately  negligent,  and 
although  Buch  negligence  was  not 
concurrent,  yet  the  negligence  of  both 
these  parties  contributed  to  produce 
the  damages  caused  at  one  and  the 
same  time.  It  is  no  defense  for  a  per- 
son against  whom  negligence  which 
caused  the  injury  is  proved,  to  prove 
that  without  fault  on  his  part  the  same 
damages  would  have  resulted  from  the^ 
act  of  another"  (citing  Webster  v. 
Hudson  River  R.  Co.,  38  N,  Y.  260). 
In  Burrows  v,  March  Gas,  &c.  Co.  (L. 
R.  5  Exch.  67;  aff'd  L.  R.  7  Exch.  96) 
a  gas  company  undertook  to  supply 
plaintiff  with  a  proper  and  sufficient 
service  pipe  from  its  mains  to  the  gaso- 
meter within  his  premises.   A  leakage 
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been  in  fault,  if  the  defendant's  act  was  an  efficient  cause 
of  the  injury,^  Therefore,  in  an  action  against  one  who,  by 
negligence,  inflicted  an  injury  which  would  naturally  cause 
death,  it  is  no  defense  to  show  that  the  injured  person  was 
so  unskillfuUy  treated  as  to  hasten  his  death, ^  or  that,  by 
proper  treatment,  his  life  would  have  been  saved.  Nor,  in 
such  an  action,  is  the  defense  that  the  decedent  died  from 
an  independent  disease  made  out,  unless  it  is  clearly  shown 
that  he  must  have  died  from  it,  when  he  did,  even  if  he 
had  not  suffered  from  the  defendant's  negligent  act.* 

§  32.  Must  be  either  a  superseding  or  a  responsible  cause.— 
The  connection  between  the  defendant's  negligence  and 
the  plaintiffs  injury  may  be  broken  by  an  intervening 
cause.     In  order  to  excuse  the  defendant,  however,  this  in- 


of  gas  occurred  by  reason  of  a  defect 
in  the  pipe,  and  plaintiff  sent  a  gas 
fitter  to  examine  the  pipe,  who  negli- 
gently approached  the  leak  with  a 
lighted  candle,  causing  an  explosion, 
damaging  the  premises.  It  was  held 
that  the  escape  of  gas  was  the  direct 
consequence  of  the  company's  breach 
of  contract  to  supply  a  proper  and 
sufficient  service  pipe,  and  being  ne- 
cessarily dangerous,  the  company  was 
liable.  *^If  a  man  sustain  an  injury 
from  the  separate  negligence  of  two 
persons  employed  on  his  premises  to 
do  two  separate  things ^as  in  this 
case  the  plaintiff  has  sustained  an  in- 
jury from  the  negligence  of  the  gas 
fitter  on  the  one  hand,  and  of  the  gas 
company  on  the  other — he  can,  in  my 
opinion,  maintain  an  action  against 
both  or  either  of  the  wrong- doers" 
(Kelly,  C.  B.).  In  ihc  Exchequer 
Chamber,  on  appeal,  Cockbum,  C.  J., 
laid  most  stress  upon  the  idea  that  the 
action  was  not  strictly  for  negligence, 
but  for  a  breach  of  contract  to  supply 
a  proper  service  pipe  (compare  Lannen 
V.  Albany  Gas  Co.,  44  N.,  Y.  459). 
In  Byrne  v.  Wilson  (15  Irish  C.  L.  332) 


a  passenger  on  a  coach  was  precipitated 
by  careless  driving  into  a  canal  lock : 
a  third  person,  for  whose  acts  proprie- 
tor was  not  responsible,  let  the  water 
into  the  lock,  drowning  the  passenger: 
proprietor  held  liable.  Although  the 
recklessness  of  the  driver  of  another 
stage  may  have  contributed  to  cause 
the  injury,  yet,  if  there  is  any  want  ot 
skill  or  prudence  in  the  driver  of  the 
stage  to  which  the  accident  occurred, 
directly  contributing  thereto,  his  prin- 
cipals are  liable  (Peck  v.  Neil,  3 
McLean,  22,  26 ;  Lockhart  v.  Lichten- 
thaler,  46  Penn.  St.  151 ;  see  also  Ed- 
wards V.  Carr,  13  Gray,  234). 

^  McMahon  v,  Davidson,  12  Minn. 

357. 

■  Nagel  V,  Missouri  Pacific  R.  Co., 

75  Mo.  653.  Compare  Sauter  v,  N.  V. 
Central  R.  Co.,  66  N.  Y.  50;  Lyons  v. 
Erie  R.  Co.,  57  Id.  489;  Klutts  v.  St. 
Louis,  &c.  R.  Co.,  75  Mo.  642;  Pull- 
man Palace  C^r  Co.  v,  Biuhm,  109  III. 
20;  Allender  v.  Chicago,  &c.  R.  Co., 
37  Iowa,  264. 

*  Beauchamp  v.  Saginaw  Mining 
Co.,  50  Mich.  163. 
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tervening  cause  must  be  either  a  superseding  or  a  respon- 
sible cause.  It  is  a  superseding  cause,  whether  intelligent 
or  not,  if  it  so  entirely  supersedes  the  operation  of  the  de- 
fendant's negligence  that  it  alone,  without  his  negligence 
contributing  thereto  in  the  slightest  degree,  produces  the 
injury.  It  is  a  responsible  one,  if  it  is  the  culpable  act  of 
a  human  being,  who  is  legally  responsible  for  such  act 
The  defendant's  negligence  is  not  deemed  the  proximate 
cause  of  the  injury,  when  the  connection  is  thus  actually 
broken  by  a  responsible  intervening  cause.  But  the  connec- 
tion is  not  actually  broken  if  the  intervening  event  is  one 
which  might,  in  the  natural  and  ordinary  course  of  things, 
be  anticipated  as  not  entirely  improbable,  and  the  defend- 
ant's negligence  is  an  essential  link  in  the  chain  of  causa- 
tion. Of  course,  the  very  definition  of  a  superseding  clause 
implies  that  the  defendant's  negligence  cannot  be  the  cause 
of  the  injury. 

§  33.  Superseding  cause  and  inevitable  accident  distin- 
guished.—The  first  alternative  needs  little  comment.  It 
is  simply  the  case  of  inevitable  accident,  which  has 
already  been  considered,  with  only  this  difference,  that 
such  accident  occurs  after  the  defendant  has  been  negli- 
gent, and  when,  perhaps,  but  for  the  intervention  of  that 
accident,  he  might  have  been  liable.  But  it  must  be 
carefully  noted  that  inevitable  accident,  in  order  to  furnish 
a  complete  defense  in  such  a  case,  must  be  the  sole  cause 
of  the  injury,  and  therefore  that  it  is  no  defense,  if,  but 
for  the  defendant's  negligence,  the  plaintiff  would  not 
have  been  exposed  to  injury  from  such  accident ;  *  while, 


/47-J 


^  Condict  V,  Grand  Trank  R.  Co., 
54  N.  V.  500 ;  Salisbury  v.  Hirchen- 
roder,  106  Mass  458.  It  is  generally 
held  that  mere  delay,  however  negli- 
gent, exposing  persons  or  property  to 
a  storm,  is  not  a  proximate  cause  of 
the  injury  (Railroad  Co.  c/.  Reeves,  10 


Wall.  176;  Morrison  I'.  Davis,  20  Penn. 
St.  171 ;  Daniels  v.  Ballantine,  23  Ohio 
St.  532;  Hoadley  v.  Northern  Tr.  Co., 
115  Mass.  304.  Otherwise  in  New 
York  (Condict  v.  Grand  Trunk  R.  Co., 
54  N.  Y.  500,  and  cases  cited).  If  the 
negligence  concurs  with  inevitable  ac- 
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if  it  contributed  to  any  part  of  the  resulting  damage^ 
it  is  only  a  defense,  in  case  that  part  of  the  damage 
can  be  accurately  distinguished  from  the  rest^ 

§  34.  Intervening  responsible  cause,  not  superseding.— The 
second  alternative,  of  a  responsible  but  not  superseding 
cause,  needs  further  statement.  If  the  negligent  acts  of 
two  or  more  persons,  all  being  culpable  and  responsible 
in  law  for  their  acts,  do  not  concur  in  point  of  time, 
and  the  negligence  of  one  only  exposes  the  injured 
person  to  risk  of  injury  in  case  the  other  should  also 
be  negligent,  the  liability  of  the  person  first  in  fault 
will  depend  upon  the  question  whether  the  negligent 
act  of  the  other  was  one  which  a  man  of  ordinary  ex- 
perience and  sagacity,  acquainted  with  all  the  circum- 
stances, could  reasonably  anticipate  or  not.  If  such 
a  person  could  have  anticipated  that  the  intervening 
act  of  negligence  might,  in  a  natural  and  ordinary  se- 
quence, follow  the  original  act  of  negligence,  the  person 
first  in  fault  is  not  released  from  liability  by  reason   of 


cident,  in  point  of  time,  the  latter  is  no 
excuse  (Scott  v.  Hunter,  46  Penn.  St 
192  ;  Salisbury  v,  Hirchenroder,  106 
Mass.  458  [sign,  hanging  contrary  to 
ordinance*  blown  down  by  extraordin- 
ary gale]).  In  Rodgers  v. Central  Pa.R. 
Co.  (67  Cal.  606 ;  S.  c.  8  W.  C,  Rep.  20), 
it  was  held  that  where  defendant's 
railroad  bridge  fell  by  reason  of  its 
defective  construction  or  maintenance, 
combined  with  an  enormous  fall  of 
water  from  **  a  cloud-burst,"  defendant 
was  not  released  from  responsibility. 
S.  P.  Philadelphia,  &c.  R.  Co.  v.  An- 
derson, 94  Penn.  St  356;  Davis  v.  Ver- 
mont Cent.  R.  Co.,  55  Verm.  84.  In 
EUet  V.  St.  Louis,  &c.  R.  Co.  (76  Mo. 
518),  a  storm  of  unusual  severity  car- 
ried away  a  railway  embankment.  The 
defendants  ran  a  train  without  first 
causing  the  road-bed  and  track  to  be 


carefully  examined,  and  a  train  was 
wrecked  in  consequence.  The  com- 
pany was  held  liable.  Where  the 
servants  ot  a  railroad  company,  aware 
that  a  bridge  on  the  line  had  been 
carried  away  by  a  flood,  neglected  to 
take  steps  to  warn  and  stop  an  ap- 
proaching train,  the  company  was  held 
liable  (Lambkin  v.  Southeastern  R. 
Co.,  L.  R.  5  App.  Cas.  352).  For  other 
illustrations  of  defendant's  negligence 
combining  with  the  act  of  God  in 
causing  the  injury,  see  Baltimore,  &c. 
R.  Co.  V,  School  District,  96  Penn.  St 
65 ;  Pruitt  V.  Hannibal,  &c.  R.  Co.,  62 
Mo.  527. 

^  Nitro-Phosphate  Co.  v.  London, 
&c.  Docks  Co.,  L.  R.  9  Ch.  Div.  503; 
Workman  v.  Great  Northern  R.  Co., 
32  L.  J.  Q.  B.  279. 
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the  intervening  negligence  of  another.^  If  it  could  not 
have  been  thus  anticipated,  then  the  intervening  neg- 
ligent person  alone  is  responsible.* 

§  35-  Intervening  cause  illustrated.— Thus,  one  who  leaves 
a  horse  loose  and  unattended,  in  a  city  street,  is  re- 
sponsible for  injuries  done  by  the  horse  in  running 
away,  although  that  might  not  have  happened  but  for 
the  malicious  act  of  a  stranger  in  frightening  it,*  and 
though,  after  the  horse  began  to  run,  its  owner  did 
his  best  to  stop  it*     So  also  the  owner  of  any  machine, 


*  Qark  v.  Chambers,  L.  R.  3  Q.  B. 
Div.  327  (practically  overruling  Man- 
gan  V.  Atterton,  L.  R.  i  Ex.  239); 
Lynch  v,  Nurdin,  i  Q.  B.  29 ;  Illidge 
V.  Goodwin,  5  Carr.  &  P.  192;  Abbott 
V,  Macfie,  2  Hurlst.  &  C.  744 ;  Collins 
V.  Middle  Level  Com.,  L.  R.  4  C.  P. 

279^ 

»  Where  the  defendant  negligently 

sold  gunpowder  to  a  child,  but  the 
child  gave  all  the  powder  to  its  par- 
ents, who  afterward  allowed  the  child 
to  take  some  of  it,  by  the  explosion  of 
which  he  was  injured,  the  defendant 
was  hdd  not  liable,  and  quite  correct- 
ly, because  all  effect  of  his  negligence 
had  been  cured  by  the  intervening 
prudence  of  the  child's  parents  in 
taking  chaise  of  the  powder,  and  their 
subsequent  negligence  in  allowing  the 
child  to  have  it  again  could  not  restore 
the  connection  between  the  defendant's 
original  imprudence  and  the  final  in- 
jury (Carter  v.  Towne,  103  Mass.  507), 
Defendant  had  contracted  with  an  in- 
dependent contractor  to  build  certain 
bridges,  for  which  defendant  agreed  to 
furnish  materials,  including  certain 
wooden  frames,  called  centres,  for  the 
support  of  each  arch  until  it  was  fin- 
ished and  the  mortar  set  so  that  it 
would  be  self-supporting;  after  which, 
but  not  before,  the  centres  were  to  be 
taken  away.     Defendant  did  not  fur- 


nish a  sufficient  supply  of  centres  to 
enable  the  contractor  to  keep  at  work 
continuously ;  and  accordingly  the  con- 
tractor, in  his  anxiety  to  go  on  with 
the  work,  took  out  one  of  the  wooden 
centres  before  the  mortar  was  set  in 
the  arch,  so  that  the  arch  fell,  killing 
the  plaintiffs  intestate.  Defendant  was 
held,  nevertheless,  not  liable,  because 
the  insufficient  supply  of  wooden  cen- 
tres was  no  excuse  for  the  negligent 
haste  of  the  contractor,  and  was  in  no 
sense  a  proximate  cause  of  the  injury 
(Hofnagle  v,  N.  Y.  Central  R.  Co.,  55 
N.  Y.  608).  This  case,  however,  might 
well  stand  upon  the  ground  that  the 
defendant  owed  no  duty  to  the  injured 
person. 

•  Lynch  v,  Nurdin,  i  Q.  B.  29; 
Illidge  V,  Goodwin,  5  Carr.  &  P.  192. 

*  McCahill  z/.  Kipp,  2  E.  D.  Smith, 
413.  So  where  the  defendant  left  his 
cart  in  the  street  unattended,  and  while 
so  standing  another  cart  came  in  col- 
lision with  it,  in  consequence  of  which 
the  plaintiff  was  injured,  it  was  held 
that  the  defendant  was  liable  (Powell 
V,  Deveney,  3  Cush.  300;  S.  P.  Proctor 
V,  Jennings,  6  Nev.  83).  Defendant 
left  an  open  barrel  of  fish  brine  in  the 
street,  and  a  stranger,  without  his 
knowledge  or  authority,  emptied  the 
barrel  into  the  street,  and  the  plaintiff's 
cow,  lawfully  running  at  large,  drank 
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capable  in  its  nature  of  doing  injury,  is  liable  for 
injury  which  ensues  to  a  person  not  himself  carele 
consequence  of  the  owner's  negligently  leaving  it  ex] 
and  unguarded,  in  a  public  place,  and  its  being  there 
motion  by  a  negligent  person.^  So  where  a  g^s  coin] 
furnishes  leaky  pipes,  and  thus  by  its  negligence  fills 
plaintiff's  room  with  gas,  it  is  responsible  for  an  explos 
caused  by  a  gas  fitter  taking  a  lighted  candle  without 
caution  for  the  purpose  of  finding  where  the  leak  wi 
The  rule  that  the  defendant  is  liable  for  any  negligence 
other  persons  which  he  might  have  anticipated  as  the  resi 
of  his  own,  has  been  carried  to  such  an  extent  as  to  h( 
that  where  the  defendant  descended  in  a  balloon  up( 
private  grounds,  and  the  spectacle  attracted  upon  tl 
grounds  a  crowd  of  people,  by  whom  the  premises  wercj 
injured,  he  was  liable  to  the  owner  for  the  damage ; '  but 
this  decision  is  condemned,  upon  satisfactory  grounds.* 

§  36.  Intervening  cause  must  be  culpable. — The  chain  of  re- 
sponsible connection  is  not  broken,  so  long  as  the  defendant 
is  in  any  proper  sense  the  cause  of  the  plaintiff's  injury,  un- 


the  brine  and  was  killed.  Defendant 
held  liable  (Henry  v,  Dennis,  93  Ind. 
452.  See  note  to  this  case  in  47  Am. 
Rep.  381). 

^  Lane  v,  Atlantic  Works,  11 1 
Mass.  140 ;  Weick  v.  Lander,  75  III. 
93 ;  s.  P.  Clark  v.  Chambers,  L.  R.  3 
Q.  B.  Div.  327.  So  held  as  to  a  gun 
left  loaded  and  primed  (Dixon  v.  Bell, 
5  Maule  &  S.  198). 

*  Burrows  v.  March  Gas  Co.,  L.  R. 
5  Ex.  (i^ ;  affirmed  7  Id.  96.  In  Bart- 
lett  V.  Boston  Gas  Co.  (117  Mass. 
533)1  where  the  gas  company  was  held 
not  liable  for  an  explosion,  the  circum- 
stances were  alike  in  every  respect, 
except  that  the  plaintiff  was  the  land- 
lord of  the  premises  injured  by  the 
explosion,  and  the  gas  was  ignited  by 
the  negligence  of  the  tenant  in  posses- 


sion, for  whose  negligence  the  plaintifl 
was  held  responsible,  as  contributing 
to  his  own  injury. 

"  Guille  V.  Swan,  19  Johns.  381. 

*  Wharton  NegL  §  95.  In  Fair- 
banks V,  Kerr  (70  Penn.  St  87),  it  was 
held  that  where  a  street  preacher  at- 
tracted a  crowd  around  him,  and  some 
of  them  mounted  a  pile  of  stones,  and 
by  their  weight  broke  them,  it  was  a 
question  of  fact  for  the  jury,  and  not 
one  of  law,  whether  the  speaker 
should  have  anticipated  this  result  In 
the  latter  case  it  is  to  be  observed  that 
it  was  the  very  object  of  the  street 
preacher  to  collect  a  crowd,  whereas, 
in  the  former  case,  a  crowd  was  prob- 
ably the  last  thing  which  the  descend- 
ing balloonist  desired. 
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^  ''yw'7,  is  %e  person  whose  act  intervenes,  is  culpable.  If  such  per- 
^^0  j)ot  iiffisj^j^ct  is  innocent,  it  is  no  defense.^  And,  generally  speak- 
r'igeDd/ ieaR^liie  intervener  must  be  one  who  can  be  held  responsible 
''  ^nd  ib  ieii;^  action  at  law  for  the  damage.  But  the  act  of  the  State 
^  wteapjf  the  United  States  might  intervene  to  break  the  con- 
>7  ite  D^/gaiion  of  responsibility,  and  yet  no  action  be  allowed. 
DODs/b/e/oTit  intervention  of  a  private  person,  however,  can  never 
ited  candle  qpve  the  defendant  from  liability  for  an  injury  of  which 
X  H'iere  fieilwas  the  cause,  unless  such  person  could  be  made  re- 
"  ioT  aof i]#nsible  in  an  action.  If,  therefore,  the  intervener  is  so 
ntfc/JMterfafifing,  or  a  person  of  such  weak  mind  that  greater  care 
he  shows  could  not  reasonably  be  expected  from  him, 
h  intervention  is  no  defense.*  This  doctrine  is  fully 
trated  in  the  chapter  on  Contributory  Negligence. 

§37.  Intervening  cause  must  be  a  free  agent— Neither  is 

tte  oaiif  jjg  intervening  cause  sufficient,  if  the  intervener  was  not  a 

3C^^7P®free  agent,  since  he  could  not  be  culpable  in  his  act  or 

?.-I]iecfeJtsponsible  for  it*    Thus,  where  the  defendant  chased  a 

g3Stkl}^      1  Thiis,  where  a  passenger  upon  a 

intjfsisk  sidewalk  in  a  city  street  steps  upon  a 
'  J  loose  board  forming  part  of  the  walk, 

]esi}g(sct^'  so  that  the  end  of  the  board  tips  up 

sikscx:''-  ^  strikes  the  plaintiff,  another  pas- 
senger, the  latter  has  his  remedy 
against  the  city  corporation  whose 
duty  it  was  to  maintain  the  sidewalk. 
The  defective  condition  of  the  sidewalk 
was  the  proximate  cause  of  the  injury 
(Emporia  z^.  Schmidling,33  Kans.  485). 
Plaintiff  went  into  defendant's  lumber 
yard,  to  purchase  lumber.  While 
walking  through  the  yard,  close  to  the 
piki^  a  team,  being  driven  through 
the  gangway  between  the  piles,  caught 
a  projecting  end  of  one  of  the  timbers; 
it  was  thrown  down  and  fell  on  and 
injured  plaintiff.  Held,  that  the  negli- 
gence of  defendant  in  piling  the  lum- 
ber was  the  proximate  cause  of  the 
injury  (Pastene  v.  Adams,  49  Cal.  87). 
'  Thus,  where  the  defendant  sold 


pistol-cartridges  to  children,  knowing 
that  they  were  dangerous  and  that 
the  purchasers  were  unfit  to  use  th«m, 
and  they  allowed  another  boy,  six 
years  old,  to  use  one  of  the  cartridges, 
who  fired  it,  thereby  killing  one  of  the 
boys  who  bought  it,  the  defendant 
was  justly  held  liable  (Binford  v.  John- 
ston, 82  Ind.  426). 

»  Wharton  Negl.  §S  89,  138.  The 
familiar  **  squib  case  "  is  an  apt  illus- 
tration of  the  doctrine.  In  that  case, 
A.,  in  violation  of  a  statute,  threw  a 
lighted  squib  into  a  market  house,  and 
it  fell  near  B.  The  latter,  to  prevent 
injury  to  himself  seized  it  and  threw  it 
near  C,  who  in  turn  threw  it  toward 
D.,  who  was  injured  thereby.  A.  was 
held  liable  to  D.  for  the  injury  of  which 
his  act  was  the  proximate  cause 
(Scott  V,  Shepherd,  2  W.  Blackst.  892 ; 
S.  C.  3  Wils.  403). 
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boy  with  an  axe,  and  the  boy,  escaping  into  the  plaintiff's 
store,  injured  his  property  in  his  terror,  the  defendant  was 
held  liable  for  the  damage.^  So  where,  by  the  defendant's 
negligence,  a  horse  was  frightened  and  ran  away,  bringing 
its  driver  into  collision  with  the  plaintiflF,  the  defendant 
was  held  liable.'  The  same  principle  applies  to  all  cases 
in  which  the  intervener  acts  so  completely  under  the  influ- 
ence of  sudden  alarm  as  not  to  be  responsible  for  his 
acts,  especially  if  this  alarm  is  caused  by  the  defendant's 
fault ;  although  we  do  not  think  that  an  indispensable  con- 
dition. This  point  will  be  illustrated  in  the  chapter  on 
Contributory  Negligence. 

§  38*  Intervener  not  culpable  if  ignorant  of  the  facts.— 
Neither  is  the  alleged  intervener  culpable,  if  he  was  igno- 
rant of  the  facts  which  would,  if  known,  have  imposed  a 
duty  of  special  care  upon  him.  And,  therefore,  the  inter- 
vention of  a  person,  thus  ignorant,  is  no  defense,  even 
though  his  act  was  the  sole  immediate  cause  of  the  injury. 
Thus,  where  the  defendant  negligently  sells  to  a  third  per- 
son in  a  concealed  form,  for  the  plaintiflF's  use,  poison  or 
other  articles  likely  to  cause  personal  injury,  and  such  per- 
son innocently  and  unsuspectingly  gives  them  to  the  plain- 
tiff, who  is  injured  thereby,  he  can  recover  damages  from 
the  defendant*  And  if  the  person  who  shipped  the  nitro- 
glycerine, in  the  well-known  case  arising  out  of  its  explo- 


*  Vandenburgh  v.  Truax,  4  Denio, 
464. 

•  Lowery  v.  Manhattan  R.  Co.,  99 
N.  Y.  158.  A.  was  injured  by  B.*s 
horse,  which  was  frightened  by  the 
overturn  of  the  sleigh  to  which  it  was 
attached,  on  a  heap  of  snow  and  ice, 
wrongfully  left  in  a  highway  by  C. 
Held,  that  C's  act  was  the  proximate 
cause  of  A.'s  injury  (Lee  v.  Union  R. 
Co.,  12  R.  I.  383). 

■  George  v,  Skivington,    L.  R.  5 


Ex.  Ch.  I ;  Norton  v,  Sewall,  106  Mass. 
143;  ElkinsT/.  McKean,  79  Penn.  St. 
493;  Langridge  v.  Levy,  2  Mees.  & 
W.  519;  affirmed,  4  Id.  337;  said  by 
Brett,  M.  R.,  to  be  badly  reported 
(Heaven  v.  Pender,  below).  Thomas 
V,  Winchester  (6  N.  Y.  397)  goes 
still  further;  its  authority  has  been 
questioned  (see  Bigelow  on  Torts, 
609;  Wharton  Negl.  §  91 ;  Heaven  v. 
Pender,  L.  R.  1 1  Q,  B.  Div.  503),  but 
we  think  it  correct. 
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sion  while  in  transit/  could  have  been  found,  it  is  evident 
that  the  fact  of  the  explosion  having  been  directly  caused 
by  the  rough  handling  of  the  carrier  would  have  been  no 
defense  to  him,  since  the  carrier  had  been  deceived  by  him 
as  to  the  nature  of  the  goods. 

§  39.  Superior  force  concurring  with  defendant's  negli- 
gence,—It  is  universally  agreed  that,  if  the  damage  is 
caused  by  the  concurring  force  of  the  defendant's  negli- 
gence and  some  other  cause  for  which  he  is  not  responsible, 
including  the  '*act  of  God"  or  superior  human  force  di- 
rectly intervening,  the  defendant  is  nevertheless  responsible, 
if  his  negligence  is  one  of  the  proximate  causes  of  the 
damage,  within  the  definition  already  given.*  It  is  also 
agreed  that,  if  the  negligence  of  tlje  defendant  concurs 
with  the  other  cause  of  the  injury,  in  point  of  time  and 
place,'  or  otherwise  so  directly  contributes  to  the  plaintiflTs 
damage  that  it  is  reasonably  certain  that  the  other  cause 
alone  would  not  have  sufficed  to  produce  it,*  the  defendant 


»  Parrot  v.  Wells,  15  Wall.  524. 

>  Holladay  v,  Kennard,  12  Wall. 
254;  Bostwick  V,  Baltimore,  &c.  R. 
Co.,  45  N.  Y.  712;  Michaels  v.  N.  Y. 
Central  R.  Co.,  30  Id.  564;  Read  v, 
Spaulding,  Id.  630;  George  v,  Fisk,  32 
N.  H.  32 ;  Watkins  v.  Roberts,  28  Ind. 
167;  Pruitt  V.  Hannibal,  &c.  R.  Co., 
62  Mo.  527 ;  Clark  v.  Pacific  R.  Co., 
39  Id.  1S4.  The  filling  of  a  steamer's 
boilers  over  night,  to  be  ready  for 
starting  next  morning,  resulting  in  the 
freezing  of  the  water  and  bursting  of 
the  pipe  during  the  night,  is  negli- 
gence, though  shown  to  be  customary 
to  fill  the  boilers  of  outgoing  vessels 
over  night  (Siordet  v.  Hall,  4  Bing. 
607).  It  is  negligent  for  a  ferryman 
to  start  across  a  river  when  a  danger- 
ous wind  is  blowing  (Cook  v,  Gourdin, 
2  Nott  &  M.  19) ;  or  for  a  wagoner  to 
start  across  a  stream  with  an  insuffi- 
cient team  (Loomis  v,  Pearson,  Harp. 


470) ;  and  they  will  not  be  excused  for 
a  loss  occurring  by  reason  of  the  wind 
or  sudden  rising  of  the  stream. 

«  Scott  V.  Hunter,  46  Penn.  St. 
192;  see  Cooley  on  Torts,  72. 

*  See  Baltimore,  &c.  R.  Co.  v. 
Sulphur  Springs  Co.,  96  Penn.  St.  65. 
The  defendants'  vessel,  owing  to  their 
negligence,  struck  on  a  sand  bank, 
and,  becoming  from  that  cause  un- 
manageable, was  driven  by  the  wind 
and  tide  upon  a  sea-wall  of  plaintifis, 
damaging  the  same.  In  that  state  of 
the  weather  and  tide,  it  was  impossible 
to  prevent  this  result,  after  the  ship 
had  once  struck.  Held,  that  defend- 
ants were  liable  for  the  damage  caused 
to  the  wall  (Romney  v.  Trinity  House, 
L.  R.  5  Ex.  204;  aff'd,  7  Id.  247.  In 
Sherman  v.  Inman  Steamship  Co.  (26 
Hun,  107)  it  was  held  that,  if  the  jury 
were  satisfied  that  the  captain  of  a 
steamship  was  negligent  or  heedless 
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is  liable,  notwithstanding  he  may  not  have  anticipated  or 
been  bound  to  anticipate  the  interference  of  the  superior 
force  which,  concurring  with  his  own  negligence,  produced 
the  damage.^  But,  if  the  superior  force  would  have  pro- 
duced the  same  damage,  whether  the  defendant  had  been 
negligent  or  not,  his  negligence  is  not  deemed  the  cause  of 
the  injury.* 


in  endeavoring  to  continue  a  voyage  in 
the  disabled  condition  of  the  steamer, 
the  plaintiff  was  entitled  to  recover 
for  the  loss  of  a  part  of  the  cargo 
shipped  by  him. 

^  In  an  action  by  a  passenger 
against  a  carrier,  a  request  to  chaige 
that  if  the  injury  occurred  in  part 
from  an  unforeseen  cause,  and  in 
part  by  a  cause  attributable  to  neg- 
ligence, the  action  could  not  be  sus- 
tained, was  properly  refused  (Brehm 
V.  Great  Western  R.  Co.,  34  Barb. 
256).  The  defendant  had  wrongfully 
placed  a  dam  across  a  stream  on 
plaintifTs  land,  and  allowed  it  to  re- 
main there.  Being  swept  away  by  a 
freshet,  the  rush  of  water  injured 
plaintifPs  property ;  defendant  was 
held  liable  (Dickinson  v.  Boyle,  17 
Pick.  78;  S.  P.  Woodward  v.  Abom, 
35  Maine,  271  [wrongfully  placing  a 
deleterious  substance  near  the  plain- 
tiff's well,  into  which  an  extraordinary 
freshet  earned  it,  spoiling  the  water]). 
The  defendant  hung  a  sign  over  a 
street  in  violation  of  an  ordinance ;  it 
was  blown  down  by  the  wind  in  an 
extraordinary  storm,  and  in  its  fall  a 
bolt,  which  was  part  of  its  fastenings, 
struck  and  broke  plaintiff ^s  window; 
defendant  was  held  liable  (Salisbury  v, 
Hirchenroder,  106  Mass.  458).  In 
Frith  V.  Bowling  Iron  Co.  (L.  R.  3  C. 
P.  Div.  254),  the  defendant  being 
bound  to  maintain  a  division  fence, 
constructed  the  fence  with  old  wire 
rope ;  this  decayed  by  rust,  and  some 


of  the  fragments  fell  on  plaintiff's  land 
and  were  swallowed  by  his  cow,  caus- 
ing her  death.  Defendant  held  liable. 
Compare  Henryz^.  Dennis,  93  Ind.  452 
{supra^  §  34,  n.  4).  In  Lawrence  z'.  Jen- 
kins (L.  R.  8  Q.  B.  274),  defendant  being 
bound  to  maintain  a  fence  between  his 
own  close  and  that  of  plaintiff,  suffered, 
unknowingly,  such  fence  to  be  broken 
dovm ;  plaintiff's  cow  escaped  into  de- 
fendant's close,  and  there  ate  some 
leaves  of  a  poisonous  tree,  and  so  was 
killed ;  defendant  held  liable. 

*  Thus  where  a  building  is  carried 
away  by  a  flood,  which  a  culvert  under 
defendants'  railway  embankment  was 
not  sufficiently  large  to  pass,  a  chaige, 
In  effect,  that  defendants'  negligence 
concurring  with  the  act  of  God,  al- 
though that  negligence  did  not  pro- 
duce the  injury,  and  its  absence  would 
not  have  prevented  it,  was  sufficient  to 
render  the  defendant  liable,  was  held 
erroneous  (Baltimore,  &c.  R.  Co.  v. 
Sulphur  Springs,  &c.,  96  Penn.  St. 
65).  In  that  case  Green,  J.,  said :  **  If 
the  act  of  God  in  this  particular  case 
was  of  such  an  overwhelming  and  de- 
structive character  as,  by  its  ovtm 
force,  and  independently  of  the  partic- 
ular negligence  alleged  or  shown,  pro- 
duced the  injury,  there  would  be  no 
liability,  although  there  was  some  neg- 
ligence in  the  maintenance  of  the  par- 
ticular structure.  To  create  liability, 
it  must  have  required  the  combined 
effort  of  the  act  of  God  and  the  con- 
current negligence  to  produce  the  in- 
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8  40.  Superior  force  concurring  with  defendant's  delay.— But, 
in  the  application  of  this  principle,  a  serious  difference  of 
opinion  has  arisen  as  to  what  is  a  natural  sequence  of 
negligence,  exposing  the  property  of  another  to  injury. 
In  Pennsylvania/  Massachusetts,'  Ohio,*  Iowa*  and  Ne- 
braska,^ as  well  as  in  the  United  States  Supreme  Court,*  it 
is  held  that  where  a  carrier,  by  negligent  delay,  exposes 
goods  to  injury  by  the  "  act  of  God,"  or  other  cause  for 
which  he  is  not  responsible,  and  which  he  could  not 
naturally  foresee,  he  is  not  liable  for  injuries  arising  from 
such  a  cause,  although  they  would  not  have  affected  the 
goods  if  he  had  not  negligently  delayed  their  transporta- 
tion. This  decision  is  put  upon  the  ground  that  he  could 
not  reasonably  have  anticipated  such  a  result  of  his  delay, 
and  that,  for  aught  that  he  could  possibly  foresee,  prompt- 
ness might  have  exposed  the  goods  to  the  risk,  quite  as 


jury."    Compare  Phil.  &  Reading  R. 
Co.  V,  Anderson,  94  Penn.  St.  351. 

^  In  Morrison  v.  Davis  (20  Penn. 
SL  171)  a  canal-boat  started  with  a 
lame  horse;  a  consequent  delay  oc- 
curred, pending  which  the  goods  were 
lost  by  an  extraordinary  flood.  But 
for  the  lameness  of  the  horse,  the  boat 
would  have  passed  the  place  where  the 
flood  occurred.  Negligence  in  using 
lame  horse  held  not  the  proximate 
cause  of  the  loss,  and  carrier  not 
liable. 

•  Denny  v,  N.  Y.  Central  R.  Co., 
13  Gray,  481. 

*  One  who,  having  engaged  to  tow 
a  baige  over  Lake  Michigan,  delayed 
commencing  the  voyage,  so  that  after 
it  was  commenced,  a  storm  was  en- 
countered in  which  the  barge  was  lost, 
was  not  liable  for  the  loss  by  the  mere 
fact  of  the  delay,  although  it  was 
unreasonable  and  unnecessary,  and  al- 


though, as  the  event  proved,  the  barge 
but  for  the  delay  would  probably  have 
been  safely  towed  to  its  place  of  des- 
tination (Daniels  v.  Ballantine,  23  Ohio 
St.  532). 

^  Where  plaintifit  had  deposited  a 
quantity  of  wood  at  one  end  of  a 
bridge,  which  he  intended  to  take  over 
the  bridge  into  the  city,  but  was  de- 
layed by  the  neglect  of  the  city  to 
repair  it,  and  the  wood  was  subse- 
quently carried  away  by  a  flood,  it  was 
held  that  he  could  not  recover  (Du- 
buque Wood,  &c.  Co.  V.  Dubuque,  30 
Iowa,  176). 

»  Where  a  train,  by  reason  of  its 
being  behind  time,  was  upset  by  a 
gale  of  wind,  which  it  would  have 
escaped  had  it  been  on  time,  held,  that 
the  carrier  was  not  liable  (McClary  v. 
Sioux,  &c.  R.  Co.,  3  Neb.  44). 

•  Railroad  Co.  v.  Reeves,  10  Wall. 
176.    See  S  33,  anti. 
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much  as  delay.^  In  New  York,'  New  Hampshire*  and 
Missouri*  the  very  opposite  doctrine  is  firmly  settled. 
If  a  master  of  a  vessel  deviates  from  the  usual  course  of 
his  voyage,  and  damage  is  caused  by  a  tempest,  in  itself 
the  act  of  God,  the  proximate  cause  of  the  loss  is  the 
wrongful  act  of  the  master,  and  he  is  responsible  for  it* 


*  Colt,  J.,  Hoadley  v.  Northern 
Trans.  Co.,  115  Mass.-  304. 

•  In  New  York  it  is  well  settled 
that  if  the  defendant's  delay  was  un- 
reasonable, and  such  delay  exposed  the 
goods  to  loss,  e,  /*.,  by  fire,  the  loss  is 
to  be  attributed  directly  to  the  defend- 
ant's fault  (Condict  v.  Grand  Trunk  R. 
Co.,  54  N.  Y.  500,  .and  cases  cited). 
Compare  Read  v.  Spaulding,  30  N.  Y. 
630;  Bostwick  V,  Baltimore,  &c.  R. 
Co.,  45  Id.  712 ;  and  Michaels  v,  N.  Y. 
Central,  &c.  R.  Co.,  30  Id.  564,  where 
forwarder  was  held  liable  for  delay  in 
forwarding  goods,  by  which  they  be- 
came damaged  by  extraordinary  rise 
of  water  in  river.  So  held  also  in 
Graw  V,  Baltimore,  &c.  R.  Co.,  18  W. 
Va.  361.  In  Smeed  v,  Foord  (i  El.  & 
£1.  602)  the  delay  was  in  the  delivery 
of  a  threshing  machine,  with  knowl- 
edge on  the  part  of  the  company  that 


it  was  needed  to  thresh  wheat  in  the 
field.  The  grain  was  injured  by  the 
delay.     The  carrier  was  held  liable. 

'  Deming  v.  Grand  Trunk  R.  Co., 
48  N.  H.  455. 

*  Pruitt  V.  Hannibal,  &c.  R.  Co.,  62 
Mo.  527,  and  cases  cited. 

»  Davis  V,  Garrett,  6  Bing.  716. 
Same  rule  as  to  carriers  by  land  (Pow- 
ers V,  Davenport,  7  Blackf.  497 ;  Law- 
rence v.  McGregor,  Wright,  193;  Phil- 
lips V.  Brigham,  26  Geo.  617).  If  a 
carrier  agrees  to  transport  goods  by 
canal,  and  he  takes  them  out  to  sea 
(Hand  v,  Baynes,  4  Whart.  204),  or 
agrees  to  send  them  by  one  line  of 
boats  and  he  sends  them  by  another 
(Johnson  v.  N.  Y.  Central  R.  Co..  33 
N.  Y.  6 10),  and  they  are  lost  by  act  o! 
God,  he  is  liable.  See  Browne  on 
Carriers,  95. 
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§  41.  The  theory  of  two  degrees  of  negligence.— We  de- 
sire to  express  the  obligation  under  which  we,  in  common 
with  the  courts  and  the  bar,  have  been  placed  by  the  emi- 
nent ability  and  learning  with  which  Dr.  Wharton  has  ex- 
pounded the  Roman  law  concerning  degrees  of  negligence, 
and  by  which  he  has  cleared  up  the  confusion  which  had 
so  long  existed  upon  this  subject  He  has  conclusively 
shown  that  the  real  Roman  law  did  recognize  degrees  of 
negligence,  or  rather,  degrees  of  care  and  skill  to  be  re- 
quired, and  that  it  did  not  recognize  the  division  and 
definition  of  these  degrees  which  were  invented  by  the 
scholastic  jurists  of  the  Middle  Ages.  We  should  be  glad 
to  accept  and  follow  Dr.  Wharton's  theory  to  the  fullest 
extent,  if  we  could  feel  justified  in  doing  so.  We  shall 
accept  the  definitions  which  he  has  drawn  from  the  Roman 
law ;  but  we  are  compelled  to  differ  from  him  upon  one 
important  point ;  although,  in  doing  so,  we  vary  nearly  as 
much  from  the  theory  of  our  former  editions  as  we  should 
by  accepting  his  views  without  qualification.  In  our  earlier 
editions,  which  were  all  issued  before  the  first  edition  of 
Dr.  Wharton's  work  on  Negligence,  we  referred   to   the 
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difficulties  and   confusion   which   surrounded   the   whole 
question  of  degrees  of  negligence,  and,  while  insisting  that 
some  difference  in  the  degree  of  care,  diligence  and  skill  to 
be  required  from  persons  in  very  different  positions  must 
be  recognized,  we  admitted  that   the   definitions   usually 
given  of  these  degrees  were  unsatisfactory.     The  analysis  of 
Dr.  Wharton  shows  clearly  wherein  these  definitions  were 
unsatisfactory  and  also  why  they  were  so.    They  were  not 
derived  from  the  real  Roman  law,  framed,  as  that  was,  by 
jurists  dealing  with  practical  affairs :  but  they  were  invented 
by  mere  students,  having  no  experience  of  practical  life.     So 
far,  the  reasoning  of  Dr.  Wharton  is  conclusive.     He  goes 
further,  however,  and  insists  that  only  two  degrees  of  care 
or  negligence  should  be  recognized  in  our  law,  as  only  two 
were  acknowledged  by  the  Roman  jurists.    These  are  (i) 
the  care  to  be  required  by  one  who  is  not,  and  does  not 
profess  to  be,  a  good  man  of  business  or  an  expert  in  the 
aflFairs  under  consideration,  and  (2)  the  care  to  be  required 
of  one  who  is,  or  professes  to  be,  such  an  expert.    The 
care  required  from  the  first  class  might  be  called  slight ; 
and  the  care  required  from  the  second  class  might  be  called 
ordinary.     Great  care,  he  holds,  should  not  be  demanded 
in  any  case,  if  it  is  to  be  understood  as  implying  anything 
more  than  what  is  here  called  ordinary  care,  the  care  of  an 
expert,  measured  by  what  is  usual  among  good  men   of 
business  in  the  same  line. 

§  42.  Its  impracticability  in  modem  affairs. — It  is  quite 
true  that  the  middle-age  definitions  of  the  degrees  of 
care,  and  still  more  the  application  of  those  defini- 
tions to  particular  cases  and  the  reasons  assigned  for 
it,  were  the  product  of  mere  abstract  speculation,  without 
the  aid  of  practical  experience.  The  result  of  all  attempts 
to  apply  these  speculations  to  practice  has  been  to  drop 
out  of  sight  nearly  all  the  examples  of  great  care  and  slight 
negligence  which  were  given  in  the  old  books.     But  a  new 


49  DEGREES   OF   NEGLIGENCE.  [§  43 

class  of  cases  has  arisen,  within  the  last  century,  in  which, 
as  the  result  of  that  very  experience  which  Dr.  Wharton 
justly  considers  the  true  foundation  of  all  theories  in  law, 
the  courts  of  Great  Britain  and  the  United  States  have  felt 
so  strongly  the  necessity  of  a  special,  unusual  degree  of 
care,  that  they  have  actually  invented  a  fourth  degree,  and, 
not  content  with  that  great  care  and  responsiblity  for  slight 
negligence  which  the  medieval  jurists  defined,  they  have 
held  defendants  to  the  duty  of  using  the  utmost  care,  and 
to  responsibility  for  the  slightest  negligence.  Dr.  Wharton 
attempts  to  prove  that,  in  all  these  cases,  only  ordinary 
care  was  really  exacted,  that  is,  the  care  usually  shown  in 
such  cases  by  a  good  man  of  business,  accustomed  to  that 
line  of  business.     But  in  this,  we  think,  he  fails. 

§43.  Unsatisfactory  tests  of  "ordinary  care."— Every 
possible  definition  of  ordinary  care  fails,  when  it  is  at- 
tempted to  include  within  it  the  actual  decisions  of  the 
best  courts  as  to  the  duty  of  carriers  of  persons.  It  is 
admitted  that  the  general  language  of  the  leading  judicial 
opinions  is  inconsistent  with  the  theory  that  ordinary  care 
only  is  required  in  such  cases.^  But  it  is  urged  that  this 
language  is  only  theoretical,  and  that  the  courts,  when 
stating  as  a  principle  that  the  utmost  care  and  skill,  the 
highest  degree  of  prudence  and  the  greatest  foresight,  are 
demanded  from  carriers,  only  mean  that  they  must  use 
that  degree  of  care  and  skill  "which  a  good  specialist, 
skilled  in  his  particular  department,  is  accustomed  to 
apply,'*^  or  "which  good  business  men  of  the  class  are 
accustomed,  under  similar  circumstances,  to  apply."  •  If, 
by  these  expressions,  it  is  meant  that  the  standard  of  care 
and  skill  maintained  by  the  best  specialist  who  can  be 
found  by  the  passenger,  after  a  diligent  search  for  the  best 
man,  is  to  be  enforced  against  all  carriers,  that  would  estab- 

»  Wharton  Ncgl.  {  636.  »  Id.  §  629. 
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lish  a  rule  even  more  stringent  than  that  which  we  assert 
But  if,  as  doubtless  is  the  case,  it  is  meant  that  no  greater 
care  and  skill  are  required  than  such  as  is  generally  shown 
by  average  good  business  men  of  the  same  class,  and 
especially  such  as  they  usually  bestow  upon  their  own 
protection,  under  similar  circumstances,  these  phrases  are 
misleading.  They  are  not  mere  students  or  "  schoolmen" 
who  have  invented  a  different  rule :  they  are  judges,  the 
majority  of  whom  have  been  more  or  less  engaged  in  rail- 
way business,  and  many  of  whom  were  for  years  actively 
engaged  in  the  defense  of  railway  companies  against  claims 
for  personal  injuries.  Yet  they  are  unanimous,  or  very 
nearly  so,  in  requiring  railway  companies,  steamboat 
owners,  etc.,  to  use  a  degree  of  care,  diligence  and  skill  for 
the  protection  of  passengers,  which  they  know  perfectly 
well  that  such  carriers  never  would  use,  if  it  were  not  for 
these  decisions,  and  which  the  men  who  conduct  the 
practical  details  of  such  business  rarely  use  for  their  own 
protection.  The  courts  are  not  influenced  by  prejudice,  in 
thus  holding  common  carriers  to  an  ideal,  though  not 
really  impracticable,  standard  of  perfection.  They  do  it 
because,  from  long  experience  and  obserx'^ation  of  affairs, 
they  know  that,  if  they  lowered  their  standard  to  the  aver- 
age degree  of  care  used  by  those  who  are  reputed  to  be 
good  and  careful  railway  managers  and  servants,  human 
life  would  be  needlessly  put  in  peril  every  day. 

§  44.  Necessity  of  an  exceptional  degree  of  care.— Let  us 
suppose  that  the  plaintiff  has  left  a  watch  to  be  repaired. 
If  the  defendant  has  used  as  much  skill  and  care  in  the 
work  as  is  usual  among  watchmakers  reputed  to  be  good 
.  and  reasonably  skillful  workmen,  the  plaintiff  cannot  re- 
cover damages  for  a  defect  in  the  work,  even  though  he 
proves  that  such  a  defect  was  never  known  in  the  work  of 
two  or  three  of  the  most  famous  watchmakers   in   the 
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world.     But,  on  the  other  hand,  let  us  suppose  the  plaintiff 
to  have  been  injured  by  a  railway  accident,  caused  by  a 
flaw  in  a  wheel.     If  the  plaintiff  proved  that  three  of  the 
best  railway  companies  had  a  thoroughly-tested,  convenient 
and  practicable  process  in  use,  by  which  they  could  and 
would  have  discovered  this  flaw,  and  that  this  fact  was 
known  to  the  defendant,  the  plaintiff  can  recover,  in  spite 
of  proof  that  three  hundred  other  companies  did  not  use 
such  a  test.^    The  only  question,  in  such  a  case,  is  whether 
even  as  much  proof  as  this  would  be  necessary.   This  is  but 
one  of  many  instances  in  which  the  courts  have  sternly  en- 
forced the  practical  application  of  the  theoretical  rule  that 
common  carriers  of  passengers,  and  especially  railway  com- 
panies, must  use,  not  that  degree  of  care  which  is  usual 
among  prudent  and  competent  carriers,  but  that  degree  of 
care  which  the  court  can  see  ought  to  be  used  by  them  all, 
and  is  in  use  by  the  small  minority  of  unusually  prudent 
men  in  the  same  line  of  business.     And  it  is  worthy  of 
note,  as  indicating  the  force  of  the  considerations  which 
have  led  practical  men  to  recognize  the  necessity  of  this 
exceptional  degree  of  care,  that  it  has  been  established  and 
enforced,  with  the  severest  strictness,  by  judges  who  had 
been  counsel  for  railway  companies  when  at  the  bar,  many 
of  them  owning  railway  stock  while  on  the  bench,  and  that 
no  legislature,  whatever  their  sympathies  with  railway  cor- 
porations, ever  ventured  to  relax  the  stringency  of  this 
rule. 

§  45.  The  requirement  just  and  reasonable.— While  no 
definition  of  ordinary  care  calls  for  more  care  than  prudent 
experts  generally  use  for  their  own  protection,  it  is  settled 
law  in  most  American  States,  if  not  in  all,  that  a  railway 
company  is  responsible  for  any  defect  in  its  passenger  cars 
which  could  have  been  detected  by  any  known  test,  either 

^  See  cases  under  next  section. 
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while  in  use^  or  in  the  process  of  manufacture.'  As  a  mat- 
ter of  fact,  not  one  practical  railway  official  in  a  thousand 
would  ever  apply  these  tests  for  his  mvn  protection,  if  he 
had  not  formed  the  habit  of  doing  so  for  the  sake  of  pas- 
sengers ;  and  we  are  confident  that  not  one  in  ten,  if  one 
in  a  hundred,  would  do  it  even  now,  if  they  were  the  only 
passengers  in  the  train.  We  feel  confident,  moreover,  that 
neither  the  railway  companies  nor  the  car  manufacturers 
ever  applied  to  any  one  car,  which  they  did  not  specially 
suspect  of  defects,  all  the  tests  which  the  courts  unani- 
mously hold  them  bound  to  apply  to  every  car.  So  the 
courts  hold,  that  common  carriers  are  bound  to  adopt  all 
inventions  which  have  been  demonstrated  to  increase  the 
safety  of  passengers,  and  which  are  in  actual  use  by  some 
carriers.*  But  a  great  majority  of  railways  in  America  are 
still  without  many  of  these  improvements;  and  very  few  of 
them  would  ever  be  adopted  by  railway  officials  merely  for 
their  own  protection;  while  many  would  never  be  adopted 
at  all,  if  it  were  not  for  fear  of  heavy  damages  in  negli- 
gence suits.  Wherever  no  such  risk  is  incurred,  and  there- 
fore no  interference  of  the  courts  is  dreaded,  some  of  the 
most  famous  carrying  companies  in  the  world  have  shown 
a  callous  disregard  for  the  comfort  of  passengers,  and  even 
for  their  safety,  which  indicates  clearly  enough  what  would 
be  the  fate  of  passengers  if  the  courts  had  accepted  the 


*  Ingalls  V,  Bills,  9  Mete,  i ;  Stein- 
weg  V.  Erie  R.  Co.,  43  N.  Y.  123;  Car- 
roll V,  Staten  Island  R.  Co.,  58  Id.  126; 
Caldwell  v.  N.  J.  Steamboat  Co.,  47 
Id.  282;  Alden  v,  N.  Y.  Central  R. 
Co.,  26,  Id.  102;  CostcUo  V  Bing- 
hamton,  &c.  R.  Co.,  65  Barb.  92; 
Meier  v,  Pennsylvania  R.  Co.,  64  Penn. 
St.  225 ;  Carpue  v,  Brighton,  &c.  R. 
Co.,  5  Q.  B.  749 ;  Skinner  v,  Brighton, 
&c.  R.  Co.,  5  Exch.  787;  CoUettv. 
Northwestern  R.  Co.,  16  Q.  B.,  984. 


■  Hegeman  v.  Western  R.  Co.,  13 
N.  Y.  9;  Sharp  v.  Grey,  9  Bing  457J 
2  Moore  &  S.  620;  Bums  v.  Cork,  &c. 
R.  Co.,  13  Irish  C.  L.  543. 

•  Caldwell  v.  N.  J.  Steamboat  Co., 
47  N.  Y.  282 ;  Smith  v,  N.  Y.  &  Har- 
lem R.  Co.,  19  Id.  127;  Knight  v, 
Portland  R.  Co.,  56  Maine,  234;  see 
Meier  v,  Pennsylvania  R.  Co.,  64  Penn, 
St.  225,  and  §  51, /^5/. 
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Standard  of  the  ordinary  care  of  good  business  men  in  that 
line.  The  shocking  immoralities  and  filthy  discomforts  of 
Atlantic  passenger  ships  prior  to  1850,  if  not  later,  which 
continued  and  increased  until  the  legislatures  interposed; 
the  practice,  at  one  time  common,  of  adding  petroleum 
cars  to  passenger  trains ;  the  continued  use  of  stoves  in 
American  cars,  notwithstanding  repeated  and  frightful  losses 
of  life  from  this  cause ;  and  the  persistent  refusal  of  Eng- 
lish railway  managers  to  afford  any  means  of  communica- 
tion between  passengers  and  guards,  are  but  a  few  among 
a  multitude  of  examples  which  might  be  cited. 

§  46.  "Utmost  care,"  when  required.— The  modern  de- 
mand for  the  exercise  of  what  is  often  called  "  the  utmost 
care "  is  largely  due  to  the  essentially  modem  regard  for 
human  life  and  the  development  of  applied  science.  It  is 
only  within  a  very  recent  period  that  life  has  been  consid- 
ered morfe  sacred  than  property ;  and,  side  by  side  with  the 
growth  of  this  feeling,  there  has  been  a  wonderful  extension 
of  human  powers  by  means  of  new  inventions.  In  ancient 
times,  it  would  have  seemed  preposterous  to  claim  a  greater 
degree  of  care  for  the  preservation  of  the  life  of  a  slave 
than  for  the  statue  of  an  emperor;  and  it  would  have 
seemed  the  height  of  tyranny  to  hold  any  man  of  business 
to  a  degree  of  care  which  no  one  in  that  business  had 
ever  displayed,  and  to  require  him  to  do  that  which 
every  one  in  the  business  believed  to  be  impossible.  But, 
in  our  own  time,  legislatures  have  absolutely  forbidden  gas 
companies  to  cast  their  refuse  into  rivers;  although  these 
companies  unanimously  declared,  with  entire  sincerity,  that 
they  could  not  conduct  their  business  at  all  in  any  other 
way.  So  legislatures  have  compelled  manufacturers  to 
consume  their  own  smoke;  although  none  of  them  knew 
how  to  do  it.  And  the  result,  in  these  and  other  cases, 
has  fully  vindicated  the  wisdom  of  this  stern  legislation. 
When   the   factories  were   compelled   to    consume  their 
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smoke,  their  owners  paid  inventors  to  devise  a  method  of 
doing  so.  When  gas  companies  were  threatened  with 
ruin,  if  they  could  not  dispose  of  their  refuse,  they  paid 
the  cost  of  experiments,  which  resulted  in  the  invention  of 
aniline  colors  and  increased  the  wealth  of  the  gas  com- 
panies themselves,  while  putting  an  end  to  an  intolerable 
nuisance,  which  they  had  always  declared  to  be  unavoid- 
able. In  the  light  of  such  experiences,  the  courts  are  justi- 
fied in  holding  those  who  take  charge  of  the  lives  of 
human  beings  to  any  degree  of  care  which  is  not  incom- 
patible with  the  transaction  of  business^  especially  when  its 
practicability  has  been  demonstrated  by  its  adoption  in  that 
business  by  the  most  careful  class  of  persons.^ 

§  47.  Three  degrees  of  care  defined.— Our  conclusion  is 
therefore,  that  three  degrees  of  care  are  and  should  be  rec- 
ognized and  enforced  by  the  law  of  modern  times,  to  wit : 

(i.)  Slight  care,  which  is  the  care  usually  bestowed 
upon  the   matter  in   hand  by  persons  having  no  special 


^  Taber  v,  Delaware,  &c.  R.  Co., 
71  N.  Y,  489;  Wilson  v.  Cunningham, 
3  Gal.  241 ;  McGrew  v.  Stone«  53 
Penn.  St.  436;  Fleet  v.  Hollenkemp, 
13  B.  Monr.  219.  "Not  ordinary,  but 
extraordinary,  diligence  is  required  as 
to  passengers,  and  the  company  is  re- 
sponsible for  the  utmost  care  and 
watchfulness,  and  answerable  for  the 
smallest  negligence"  (Sandham  v, 
Chicago,  &c.  R.  Co.,  38  Iowa,  88.  See 
Bemis  v.  Connecticut,  &c.  R.  Co.,  42 
Verm.  375;  Louisville,  &c.  R.  Co.  v, 
Ballard,  2  Mete.  [Ky.]  177;  Railroad 
Co.  V.  Fort,  17  Wall.  553,  per  Davis,  J., 
and  §  51,  post^  and  Chapter  XXVI).  A 
much  greater  degree  of  care  is  re- 
quired in  driving  along  a  thoroughfare 
that  is  crowded  and  obstructed  with 
teams  and  foot  passengers  than  along 
one  that  is  free  from  such  obstructions 
(Garmon  v.  Bangor,  38  Maine,  443; 
Gayier  v.  Taylor,  10  Gray,  274).     It 


may  be  "  ordinary  caution  "  in  a  mas- 
ter to  apprise  an  adult  servant  of  a 
danger  to  be  guarded  against  in  the 
use  of  machinery,  while  in  the  case  of 
one  not  yet  beyond  the  years  of 
thoughtless  childhood  it  would  be 
g^oss  and  most  culpable,  if  not  crimi- 
nal, carelessness  for  a  master  to  con- 
tent himself  with  pointing  out  dangers 
not  likely  to  be  appreciated,  or.  if  ap- 
preciated, not  likely  to  be  kept  in 
mind  with  sufficient  distinctness  and 
caution,  and  against  which  effectual 
precaution  ought  to  be  provided 
(Grizzle  v.  Frost,  3  Fost.  &  F.  622; 
Bartonshill  Coal  Co.  v.  McGuire,  3 
Macq.  H.  L.  300;  O'Connor  v.  Adams, 
120  Mass.  427 ;  Sullivan  v.  India  Mfg. 
Co.,  113  Id.  396;  Coombs  v.  New 
Bedford,  &c.  Co.,  102  Id.  572 ;  Hill  v. 
Gust,  55  Ind.  45 ;  East  Saginaw  R.  Co. 
V.  Bohn,  27  Mich.  503). 
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knowledge  of,  or  experience  in,  such  matters,  but  having 
the  average  prudence  of  that  general  class  of  society  to 
which  the  person  whose  conduct  is  in  question  belongs. 

(2.)  Ordinary  care,  which  is  the  care  usually  bestowed 
upon  the  matter  in  hand  by  persons  accustomed  to  deal 
with  such  matters  and  having  the  average  prudence  of  the 
general  class  of  society  to  which  the  person  whose  conduct 
is  in  question  belongs.  If  the  matter  is  one  of  business, 
ordinary  care  also  implies  the  possession  and  use  of  such 
knowledge  and  experience,  with  respect  to  similar  matters, 
as  is  usually  possessed  by  men  of  good  business  habits  in 
that  line. 

(3.)  Great  care,  which  is  the  care  usually  bestowed 
upon  the  matter  in  hand  by  the  most  competent,  con- 
scientious, prudent  and  careful  class  of  persons  engaged 
in  the  business  to  which  such  matters  belong,  no  matter 
how  few  such  persons  may  be,  if  they  are  numerous  enough 
to  have  a  recognized  existence  as  a  class. 

In  every  case,  it  must  be  understood,  as  an  essential 
part  of  the  definition,  that  the  test  applied  is  the  kind  of 
care  usually  exercised  by  persons  of  the  class  referred  to, 
under  circumstances  similar  to  those  of  the  case  under  con- 
sideration,* where  their  own  interests  are  to  be  protected 


*  This  branch  of  the  definition  ap- 
plies to  all  the  degrees  of  care  (John- 
son V.  Hudson  River  R.  Co.,  20  N.  Y. 
65;  affirming  S.  C.  6  Duer,  633; 
Field,  J.,  Parrot  v.  Wells,  15  Wall. 
524;  Willes,  J.,  Vaughan  v.  Taff  Vale 
R-  Co.,  5  Hurlst.  &  N.  679;  Kay  v. 
Pennsylvania  R.Co.,  65  Penn.  St.  269; 
Pennsylvania  R.  Co.  v.  Coon,  11 1  Id. 
430;  Grant  v.  Ludlow,  8  Ohio  St.  i ; 
Cleveland,  &c.  R.  Co.  v,  Terry,  Id. 
570,  581 ;  Fallon  v.  Boston,  3  Allen, 
38;  Fletcher  v.  Boston  &  Maine  R. 
Co.,  I  Id.  9,  15;  Holly  V.  Boston  Gas 
Co^S  Gray,  123.  131).  "  Negligence  is 
want  of  care  under  the  circumstances. 
No  fixed  rule  of  duty,  applicable  to  all 


cases,  can  be  established.  A  course 
of  conduct  justly  regarded  as  resulting 
from  the  exercise  of  ordinary  care  un- 
der some  circumstances,  would  exhibit 
the  grossest  negligence  under  other 
circumstances ;  the  opportunity  for  de- 
liberation and  action,  the  degree  o.' 
danger,  and  many  other  considera- 
tions of  like  nature,  affect  the  stand- 
ard of  care  which  may  be  reasonably 
required  in  a  particular  case"  (Sterrett, 
J.,  in  Pennsylvania  R.  Co.  v.  Coont 
supra).  "Gross  negligence  is  a  rela- 
tive term.  It  is,  doubtless,  to  be  un- 
derstood as  meaning  a  greater  want  of 
care  than  is  implied  by  the  term  '  ordi- 
nary negligence,'  but  after  all  it  means 
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from  a  similar  injury,^  and  when  they  honestly  intend  to  be 
careful*  What  they  do,  or  omit  to  do,  when  in  a  care- 
less or  reckless  mood,  is  never  any  standard  by  which  to 
judge. 

§  48.  Correlative  degrees  of  negligence.— The  degrees  of 
negligence  are,  of  course,  correlative  to  the  degrees  of 
care.  Strictly  speaking,  it  is  not  correct  to  divide  negli- 
gence into  degrees  at  all,  because  there  can  be  no  negli- 
gence, within  the  legal  meaning  of  the  term,  except  where 
the  degree  of  care  required  by  law  in  the  particular  case 
has  not  been  given  ; '  and,  indeed,  it  is  a  solecism  to  speak 
of  "  ordinary  negligence,"  since,  if  the  negligence  were 
ordinary  (that  is,  in  accordance  with  the  usual  course  of 


the  absence  of  the  care  that  was  requi- 
site under  the  circumstances  *'  (Davis, 
J.,  Milwaukee,  &c.  R.  Co.  v.  Arms, 
91  U.  S.  494.  See  Steamboat  New 
World  V.  King,  16  How.  [U.  S.]  469). 
*  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  463 ;  Duff  v,  Budd, 
3  Brod.  &  B.  177;  Schwartz  v.  Gil- 
more,  45  111.  455;  Searcy  v.  Holmes, 
45  Ala.  225 ;  Sawyer  v.  Hannibal,  &c. 
R.  Co.,  37  Mo.  240.  This  is  a  vital 
element  of  the  definition  very  often 
overlooked.  Thus,  in  determining 
whether  a  railroad  engineer  has  been 
negligent  in  running  over  a  horse,  the 
test  of  his  care  is  not  the  care  gener- 
ally taken  by  an  engineer  to  avoid  in- 
juring other  people's  horses,  but  the 
care  which  a  prudent  engineer  would 
take  if  he  saw  his  own  horse  upon  the 
track  (Alabama,  &c.  R.  Co.  v,  Mc Al- 
pine, 75  Ala.  113;  East  Tennessee,  &c. 
R.  Co.  V.  Bayliss,  Id.  466,  and  cases 
cited).  In  Quimby  v.  Vermont,  &c.  R. 
Co.  (23  Verm.  387)  it  was  held  that  a 
charge  that  the  due  and  ordinary  care 
which  a  locomotive  engineer  should 
exercise,  in  the  case  of  animals  on  the 
track,  was  that  care  which  a  man  of 
ordinary  prudence  would  exercise  were 


he  owner  of  both  the  road  and  the 
animal,  did  not  define  the  degree  of 
care  required  of  the  engineer  with  suf- 
ficient strictness ;  it  was  too  favorable 
to  the  defendant,  presumably  because 
the  engineer  might,  as  a  matter  of  ex- 
pediency, choose  to  endanger  the  hfe 
of  the  beast  rather  than  check  the 
train.  Where  a  reservoir  burst,  and 
the  water  did  damage  to  an  adjoining 
garden,  it  was  held  that  the  owners  of 
the  reservoir  were  bound  to  take  the 
same  degree  of  care  which  they  would 
have  been  likely  to  take  had  the  gar- 
den been  their  own  (Todd  u.  Cochell, 
i7Cal  98),  and  no  greater  care  (Camp- 
bell V,  Bear  River  Mining  Co.,  35 
QaX,  679;  S.  P.  Waldo  v.  Beckwiih, 
I  N.  Mex.  97).  Gross  negligence  is 
the  failure  to  take  such  care  as  a  per- 
son of  common  sense  and  reasonable 
skill  in  like  business,  but  of  careless 
habits,  would  observe  in  avoiding  in- 
jury to  his  own  person  or  life,  under 
circumstances  of  equal  or  similar  dan- 
ger (Louisville,  ficc.  R.  Co.  v,  McCoy, 
81  Ky.  403). 

•  Wharton  Negl.  $  46. 

»  Grill  V,  Gen.  Iron  Screw  Co.,  L. 
R.  I  C.  P.  600. 
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practice  among  all  men  of  average  prudence),  it  would 
cease  to  be  negligence  at  all.  But  the  attempt  to  confine 
legal  terms  within  such  precise  limits  as  this  leads  to  more 
subtle  and  useless  refinements  than  any  which  have  been 
suggested  as  resulting  from  the  use  of  the  objectionable 
phrases.  These  terms  are  in  familiar  use  and  are  perfectly 
well  understood ;  and  any  attempt  to  dispense  with  them 
will  cause  far  more  confusion  than  it  clears  away.  We 
adhere,  therefore,  to  a  classification  of  negligence,  corre- 
sponding with  the  classification  of  care. 

§49.  "Gross,"  "ordinary"  and  "slight"  negligence,  de- 
fined—Gross negligence  is  the  want  of  slight  care ;  ^  ordi- 
nary negligence  is  the  want  of  ordinary  care;*  and  slight 
negligence  is  the  want  of  great  care.* 

§  50.  Standard  of"  great  care."— In  the  foregoing  defini- 
tions, our  principal  doubt  is  whether  we  have  raised  the 
standard  of  great  care  sufficiently   high.      Certainly,  the 


*  Gross  negligence  is  the  want  of 
slight  diligence  (Kranz  v.  Thieben,  1 5 
in.  App.  482.  See  First  Nat  Bank 
V.  Graham,  85  Penn.  St.  91 ;  Wright 
V.  Clark,  50  Verm.  130;  Smith  v.  N. 
Y.  Central  R.  Co..  24  N.  Y.  222). 
"Want  of  ordinary  care"  and  **  gross 
negligence"  are  not  equivalent  terms 
(Chicago,  &c.  R.  Co.  v.  Avery,  8  111. 
App.  133).  They  were  erroneously 
confounded  in  Giblin  v,  Mc Mullen 
(L.  R.  2  P.  C.  317).  Gross  negligence 
is  an  entire  failure  to  exercise  care,  or, 
the  exercise  of  so  slight  a  degree  of 
care  as  to  justify  the  belief  that  there 
was  an  indifference  to  the  interest 
and  welfare  of  others  (International, 
&c  R.  Co.  V.  Cocke,  64  Tex.  151). 
An  instruction  defining  ordinary 
negligence  and  adding  "gross  negli- 
gence is  a  greater  or  higher  degree 
of  negligence  than    ordinary    negli- 


gence," held  to  be  error.  Gross  neg- 
ligence is  that  entire  want  of  care 
which  would  raise  a  presumption  of  a 
conscious  indifference  to  consequences 
(Southern  Cotton  Press,  &c.  Co.  v, 
Bradley,  52  Tex.  587). 

*  See  definitions  of  ordinary  care 
in  Norfolk,  &c.  R.  Co.  v,  Ormsby,  27 
Gratt.  455 ;  Jager  v.  Adams,  123  Mass. 
26 ;  Murphy  v,  Chicago,  &c.  R.  Co., 
38  Iowa,  539;  Schienfeldt  v,  Norris, 
115  Mass.  17;  Moore  v.  Cass,  10 
Kans.  288.  See  Carpenter  v.  East- 
em  Transp.  Line,  67  Barb.  570,  and 
generally  Cashill  v,  Wright,  6  El. 
&  Bl.  891 ;  Wyld  v.  Pickford,  8  Mees. 
&  W.  443 ;  Wilson  v.  Brett,    1 1    Id. 

"3- 

•  See  definition  of  slight  negli- 
gence (Hammond  v,  Mukwa,  40  Wise. 

35). 
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objection  which  has  been  so  forcibly  urged  against  the 
culpa  levtsstma  ol  tht  mediaeval  jurists  has  no  application 
to  the  definitions  of  great  care  and  slight  negligence  here 
given.  It  is  indeed  absurd  to  require  from  any  person 
perfection  in  care,  diligence  or  skill.  No  human  being  is 
capable  of  maintaining  so  high  a  standard.  It  would  be 
grossly  unjust  and  impracticable  to  require  from  any 
ordinary  person,  even  that  extraordinary  degree  of  care 
which  single  individuals  of  eminent  prudence  and  ability 
have  succeeded  in  maintaining.  But  when  the  utmost 
degree  of  care  required  is  that  which  has  been  demon- 
strated to  be  practicable,  by  its  observance  on  the  part  of  a 
recognized  class  of  persons  engaged  in  similar  affairs, 
there  is  no  injustice  or  impracticability  in  requiring  that 
standard  to  be  observed  by  all  persons  who  undertake  that 
business,  especially  when  such  a  requirement  is  only  made 
in  a  few  specific  branches. 

§  51.  Application  of  rule  to  passenger  carriers. — It  is  the 
settled  rule  of  common  law  throughout  the  United  States, 
and  probably  also  in  Great  Britain  and  Ireland,  that  com- 
mon carriers  of  persons,  and  especially  railway  companies, 
are  liable  for  any  damage  suffered  by  their  passengers,  which 
is  proximately  caused  by  the  failure  of  such  carriers  to  use 
the  highest  degree  of  prudence  and,  in  some  cases,  the  ut- 
most human  skill  and  foresight.^     This  precise  language  is 


*  So  in  New  York  (Maverick  v. 
Eighth  Av.  R.  Co..  36  N.  Y.  378; 
Caldwell  v.  N.  J.  Steamboat  Co.,  47 
Id.  282;  Taber  v.  Delaware,  &c. 
R.  Co.,  71  Id.  489).  **A  railroad 
company  that  neglects  to  provide 
safe  and  roadworthy  vehicles  for 
passengers,  when  the  omission  to  do 
so  is  fraught  with  imminent  danger 
to  human  life,  and  injury  occurs 
thereby,  is  not  only  culpably  negli- 
gent, but,  I  think,  practices  a  fraud 


upon,  and  exhibits  bad  faith  in  respect 
to  those  it  undertakes  to  carry  "  (per 
Wright,  J..  Smith  v,  N.  Y.  Central  R. 
Co.,  24  N.  Y.  222).  It  does  not  in- 
sure the  safety  of  its  vehicles  however 
(Carroll  v.  Staten  Island  R.  Co ,  58 
N,  Y.  126).  A  carrier  of  passengers, 
when  approaching  a  dangerous  place, 
is  **  bound  to  use  the  highest  degree 
of  care  and  prudence,  the  utmost 
skill  and  foresight"  (Coddington  v. 
Brooklyn,    &c.   R.   Co.,    102    N.   Y. 
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constantly  used  in  charging  juries,  and  it  is  sustained  by 
such  controlling  authority  as  to  make  it  useless  to  discuss  its 
propriety  at  any  length.  But  while  these  words  cannot  be 
excepted  to,  the  current  of  decisions  shows  that  a  carrier 
is  entitled  to  have  them  explained  to  the  jury.  The  courts 
do  not  hold  that  carriers  are  bound  to  use  the  highest  de- 
gree of  prudence  or  skill  which  could  be  conceived  of  as 
possible  to  man.  They  are  only  held  to  the  highest  de- 
gree which  has  been  demonstrated  by  experience  to  be 
practicable.  Thus  railway  companies  are  responsible  for 
their  failure  to  use  improvements  and  new  inventions,  the 
value  of  which  has  been  demonstrated  by  actual  experi- 


66).  And  so  in  substance  held  in 
England  (Sharp  v.  Grey,  9  Bing. 
457);  in  Irdand  (Bums  v,  Cork, 
&c.  R.  Co.,  13  Irish  C.  L.  543); 
in  Maine  (Edwards  v.  Lord,  49 
Maine,  279) ;  in  Massachusetts  (Ingalls 
V.  Bills,  9  Mete,  i;  Simmons  v,  N. 
Bedford,  &c.  Steamb.  Co.,  97  Mass. 
361;  Moreland  v.  Boston,  &c.  R.  Co., 
141  Mass.  31 ;  6  N.  £.  Rep.  225)  ;  in 
New  Hampshire  (Taylor  v.  Grand 
Trunk  R,  Co.,  48  N.  H.  304.  Com- 
pare State  V,  Boston,  &c.  R.  Co.,  58 
Id.  408) ;  in  Connecticut  (Derwort  v, 
Loomer,  21  Conn.  245);  in  Penn^ 
syh/ania  (Philadelphia,  &c.  R.  Co.  v, 
Boycr,  97  Penn.  St  91) ;  in  Virginia 
(Parish  V.  Reigle,  11  Gratt  697;  Vir- 
ginia,  &c.  R.  Co.  v,  Sanger,  15 
Id.  230) ;  in  Georgia  (Crawford  v. 
Georgia  R.  Co.,  62  Geo.  566) ;  in 
Tennessee  (Nashville,  &c.  R.  Co.  v, 
Messino,  i  Sneed,  220);  in  Indiana 
(Sherlock  v.  Ailing,  44  Ind.  184);  in 
Illinois  (Frink  v.  Potter,  17  III.  406; 
Chicago,  &c.  R.  Co.  z/.  George,  19  111. 
510);  in  Iowa  (Sales  v.  Western 
Stage  Co.,  4  Iowa,  547) ;  in  Missouri 
(Lemmon  t/.  Chansler,  68  Mo.  340); 
in  Minnesota   (Johnson  v,  Winona, 


&c.  R.  Co.,  1 1  Minn.  296) ;  in  CaU 
ifornia  (Fairchild  v.  California  Stage 
Co.,  13  Cal.  599),  and  in  all  Federal 
Courts  (Pennsylvania  R.  Co.  v,  Roy, 
102  Q.  S.  451);  Curtis,  J.,  saying, 
in  New  World  v.  King  (16  How. 
[U.  S.],469):  **  When  carriers  under- 
take to  carry  passengers  by  the 
powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety 
require  that  they  be  held  to  the 
greatest  possible  care  and  diligence " 
(quoted  and  fully  approved  in  Balti- 
more, &c.  R.  Co.  V,  Wightman,  29 
Gratt.  431).  In  Texas^  a  railroad  com- 
pany is  required  to  use  such  means 
and  foresight  in  providing  for  the  safe- 
ty of  passengers,  ^*  as  persons  of  the 
greatest  care  and  prudence  usually  ex- 
ercise in  similar  cases"  (Houston, 
&c.  R.  Co.  V,  Gorbett,  49  Tex. 
573).  But  in  Kentucky y  an  instruc- 
tion that  defendant  was  bound,  *^as 
far  as  human  foresight  and  care 
would  enable  it,  to  carry  plaintiff 
with  safety,"  was  held  erroneous, 
as  insisting  on  an  impracticable  de- 
gree of  care  (Louisville  R.  Co.  v, 
Weams,  80  Ky.  420). 
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ence,^  but  not  for  omitting  to  try  mere  experiments  or  to 
adopt  untried  and  unproved  inventions.*  These  qualifica- 
tions bring  even  this  strong  language,  in  our  opinion,  with- 
in the  limits  of  our  standard  definition  of  "  great  care," 
but  to  no  lower  degree. 

»  Caldwell  v,  N.  J.  Steamboat  Co.,  •  Steinweg  v.  Eric  R.  Co.,  43  N.  Y. 

47  N.  Y.  282.  123. 
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§  52.  Negligence,  a  question  of  mingled  law  and  fact— 
The  definition  of  negligence,  already  given,  shows  upon  its 
face  that  negligence  is  a  question  of  mingled  law  and 
fact.^  It  includes,  indeed,  two  questions:  (i)  whether  a 
particular  act  has  been  performed  or  omitted,  and  (2) 
whether  the  performance  or  omission  of  this  act  was  a 
breach  of  a  legal  duty.     The  first  of  these  is  a  pure  ques- 


^  Negligence,  when  the  facts  upon 
which  the  charge  depends  are  dis- 
puted, is  a  mixed  question  of  law  and 
fact.  "The  Jury  must  ascertain  the 
facts,  and  the  judge  must  instruct  them 
as  to  the  rule  of  law  which  they  are  to 
apply  to  the  facts  as  they  shall  find 
thera  "  (Purvis  v.  Coleman,  i  Bosw. 
321).  When  the  direct  fact  in  issue  is 
established  by  undisputed  evidence, 
and  such  fact  is  decisive  of  the  cause, 
a  question  of  law  is  raised,  and  the 
court  should  decide  it.  The  jury  have 
no  duty  to  perform.  The  issue  of 
negligence  comes  within  this  rule  (Das- 
comb  V,  Buffalo,  &c.  R.  Co.,  27  Barb. 
221;  Sheffield  v.  Rochester,  &c.  R. 
Co.,  21  Id.  339).  Questions  of  care 
and  negligence,  after  the  facts  are 
proven,  must  be  decided  by  the 
court  (Biles  v.  Holmes,  11  Ired.  N. 
C.  Law,  16;  Herring  v.  Wilming- 
ton, &c.  R.  Co.,  10  Id.  402).  A 
judge  is  not  bound  to  submit  to  the 


jury  the  question  of  negligence,  al- 
though there  may  be  a  conflict  of  evi- 
dence in  relation  to  some  of  the  facts 
relied  on  as  proving  it — ^if,  rejecting  the 
conflicting  evidence,  the  negligence 
charged  is  conclusively  proved  by 
defendant's  own  witnesses  (Moore  v, 
Westervelt,  i  Bosw.  357).  If  there  is 
any  conflict  of  evidence  which  cannot 
be  thus  disposed  of,  the  question  must 
be  left  with  the  jury,  under  proper 
instructions  (Ernst  v.  Hudson  River  R. 
Co.,  35  N.  Y.  9;  Seabrook  v.  Hecker, 
4  Robertson,  344 ;  Delafield  v.  Union 
Ferry  Co.,  5  Id.  207).  In  an  action  for 
damages  for  death  occasioned  by  negr 
ligence,  whether  a  given  state  of  facts 
constitutes  negligence,  is  generally  a 
question  of  law ;  but  whether  a  partic- 
ular negligence  contributed  to  the 
catastrophe,  is  a  question  of  fact  (Cat- 
awissa  R.  Co.  v.  Armstrong,  52  Penn. 
St.  282). 
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tion  of  fact;  the  second  a  pure  question  of  law.^  But  dam- 
age to  the  plaintiff,  as  well  as  negligence  in  the  defendant, 
must  be  proved,  in  order  to  establish  a  cause  of  action ; 
and  thus  the  further  questions  arise,  whether  the  plaintiff 
has  suffered  damage,  and  whether  the  defendant's  negli- 
gence was  the  proximate  cause  of  that  damage.  The  first 
of  these  questions  is  mainly,  though  not  exclusively,  a 
question  of  fact ;  the  second  is  about  equally  one  of  fact 
and  of  law. 

§  53.  Province  of  court  and  jury.— Considering,  first,  the 
issue  of  negligence  alone,  it  is  to  be  observed  that  few 
cases  readily  resolve  themselves  into  the  simple  elements 
stated  in  the  last  section,  so  that  the  distinction  between 
the  province  of  the  court  and  that  of  the  jury  can  be 
sharply  drawn.  There  are  no  abstract  rules,  defining  so 
clearly  the  duties  of  men,  under  all  circumstances,  that  the 
court  can  state  them  without  passing  upon  any  question 
of  fact.  The  extent  of  the  defendant's  duty  is  to  be  de- 
termined by  a  consideration  of  all  the  surrounding  circum- 
stances. The  law  imposes  duties  upon  men  according  to 
the  circumstances  in  which  they  are  called  to  act.  And 
though  the  law  defines  the  duty,  the  question,  whether 
the  circumstances  exist  which  impose  that  duty  upon  a 
particular  person,  is  one  of  fact.*  In  very  many  cases,  the 
law  gives  no  better  definition  of  negligence  than  the  want 
of  such  care  as  men  of  ordinary  prudence  or  good  men 
of  business  would  use  under  similar  circumstances.     Of 


*  Tarwater  v.  Hannibal,  &c.  R. 
Co.,  42  Mo.  193;  Nolan  v.  New  Ha- 
ven, &c.  R.  Co.,  53  Conn.  461.  "Neg- 
ligence may  be  defined  to  be  a  failure 
to  perform  some  act  required  by  law, 
or  doing  the  act  in  an  improper  man- 
ner. The  law  determines  the  duty; 
the  evidence  shows  whether  the  duty 
was  performed.  What  duty  rested 
upon  defendant  was  question  of  law ; 


was  that  duty  properly  performed  is  a 
question  of  fact "  (Id. ;  see  Chicago, 
&c.  R.  Co.  V,  McLallen,  84  HI.  109; 
Marshall  v,  Schricker,  63  Mo.  308; 
McGowan  v.  St.  Louis,  &c.  R.  Co.,  61 
Id.  528;  Mobile,  &c.  R.  Co.  v,  Thomas, 
42  Ala.  672;  §  8,  ante. 

■  See  an  excellent  opinion,  cover- 
ing all  this  ground,  in  McCully  v. 
Clarke,  40  Penn.  St.  399. 
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course,  this  raises  a  question  of  'fact  as  to  what  men  of 
this  character  usually  do  under  the  same  circumstances. 
This  is  a  point  upon  which  a  jury  have  a  right  to  pass, 
even  though  no  evidence  of  the  usage  were  given ;  for 
they  may  properly  determine  the  question  by  referring  to 
their  own  experience  and  information.  Indeed,  they  must 
do  so ;  since  expert  evidence  on  such  points  is  usually  not 
admissible.^  Consequently  a  case  of  this  kind  must  be 
left  to  the  jury,  even  if  there  is  no  conflict  of  evidence,' 


*  Where  the  facts  from  which  neg- 
ligence is  sought  to  be  inferred  are 
within  the  experience  of  all  men  of 
common  education,  the  jury  must  de- 
termine  the  question  of  negligence 
without  the  aid  of  experts  (Shafter  v. 
Evans,  53  Gal.  32).    A  witness  can- 
not state  his  opinion  whether  a  high- 
way was  or  was  not  defective  or  dan- 
gerous, where  the  accident  happened 
(Lester  v,  Pittsford,  7  Verm.    158; 
Hutchinson  v,  Methuen,  i  Allen,  33; 
Lincoln  V.  Barre,  5  Cush.  590;  Ryer- 
son    V,  Abington,    102    Mass.  531; 
Montgomery  v.  Scott,  34  Wise.  338; 
Grifhn  v.  Willow,  43  Id.  509;  Barnes 
V,  Newton,  46  Iowa,  567;  Rockford 
V.  Hildebrand,  61  IlL  155).     He  can- 
not state  what  cause  or  occasion  he 
saw  for  the  accident  (Patterson  v, 
Colebrook,  29  N.  H.  94) ;  nor  whether, 
in  his  opinion,  the  accident  would  not 
have  happened  if,  etc.  (Crane  v.  North- 
field,  33  Verm.  124);  nor  whether  the 
defendant's    leaving   hi^   horse    un- 
hitched, under  the  circumstances,  was 
the  act  of  a  prudent  man  (Stowe  v. 
Bishop,  58  Verm.  498;   s.  c.  3   AtL 
Rep.  490).    An  opinion  that  a  stage 
was  not   overloaded    is  inadmissible 
(Olcson   V.    Tolford,  37  Wise.  327). 
A  witness  cannot  be  asked  what  he 
thought  about  the  danger  of  doing  a 
certain  thing  (Sterling  Bridge  Co.  v. 


Pearl,  80  111.  251) ;  nor  how  the  bridge 
in  question  compared  in  respect  to 
condition  of  repair,  with  other  bridges 
(Bliss  V.  Wilbraham,  8  Allen,  564). 
In  Connecticut  (Taylor  v,  Monroe,  43 
Conn.  36;  Dunham's  Appeal,  27  Id. 
192)  and  in  Pennsylvania  (Beatty  v, 
Gilmore,  i6Penn.  St.  463),  opinions  of 
witnesses  may  be  given  as  to  whether 
an  obstruction  in  a  highway  was  dan- 
gerous (see  also,  Chicago  v.  Mc- 
Given,  78  III.  347 ;  Alexander  «/.  Mount 
Sterling,  71  Id.  366;  Hughes  v,  Mus- 
catine, 44  Iowa,  672).  A  person  ex- 
perienced in  the  running  and  manage- 
ment of  railway  trains  is  competent  to 
testify  as  to  whether,  under  an  as- 
sumed state  of  facts,  which  the  evi- 
dence tended  to  prove,  all  judicious 
and  proper  precautions  were  taken  by 
the  defendant's  servants  to  prevent 
injuries  (Cincinnati,  &c.  R.  Co.  v. 
Smith,  22  Ohio  St.  227).  The  engi- 
neer of  the  locomotive,  if  an  expert, 
may  testify  that  it  was  impossible  to 
stop  the  train,  after  he  discovered 
animals  on  the  track  (Bellefon- 
taine.  &c.  R.  Co.  v.  Bailey,  11  Ohio 

St.  333). 

«  Railroad  Co.T/.Stout,i7Wall.657, 
664,  per  Hunt,}.;  Bernhardz/.  Rensse- 
laer, &c  Co., I  Abb.Ct.App.13i;  Ernst 
V,  Hudson  Riv.  R.  Co.,  35  N.  Y.  9; 
Westchester,  &c.  R.  Co.  v,  McElwee, 
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unless,  indeed,  there  is  evidence  enough  to  decide  this 
point  as  well  as  all  other  questions  in  the  cause. 

§  54-  Questions  proper  for  the  jury.— The   question   of 
negligence  must  be  submitted  to  the  jury  as  one  of  fact, 


t^  Penn.  St.  311 ;  Gaynor  v.  Old  Col- 
ony, &c.  R.  Co.,  100  Mass.  208. 
Whether  there  was  negligence  or 
want  of  care,  in  whatever  degree,  in 
either  of  the  parties,  is  a  question  of 
fact  to  be  determined  by  the  jury ;  and 
whether  the  circumstances  attend- 
ing the  transaction  constitute  such 
negligence  or  want  of  care  will  not, 
though  admitted,  be  decided  by  the 
court  as  matter  of  law,  but  will  be  left 
to  the  jury,  as  evidence  for  them  to 
pass  upon  (Beers  v,  Housatonic  R. 
Co.,  19  Conn.  566;  see  Meyer  v.  Pa- 
cific R.  Co.,  40  Mo.  151;  Pennsylvania 
R.  Co.  V.  Bamett,  59  Penn.  St.  259; 
Johnson  v,  Bruner,6i  Id.  58  ;  Toledo, 
&c.  R.  Co.  V.  Foster,  43  111.  415 ;  Ohio, 
&c.  R.  Co.  V.  Callarn,  73  Ind.  261 ; 
Centra]  Branch,  &c.  R.  Co.  v.  Hot- 
ham,  22  Kans.  41);  Where  it  clearly 
appeared  that  the  plaintiffs  agent  had 
omitted  to  return  a  counterfeit  bill  to 
the  defendant,  for  more  than  two 
months,  it  was  nevertheless  held  to 
be  for  the  jury  to  determine  whether 
such  delay  was  culpably  negligent 
(Burrill  v,  Watertown  Bank,  51 
Barb.  105).  **  Negligence,  whether 
of  the  plaintiff  or  the  defendant,  is, 
in  all  instances,  a  question  of  fact; 
and  it  is  only  where  a  question  of 
fact  is  entirely  free  from  doubt  that 
the  court  has  the  right  to  apply  the 
law  without  the  action  of  the  jury" 
(Bemhard  v.  Rensselaer,  &c.  R.  Co., 
32  Barb.  165;  affirmed,  i  Abb.  Ct. 
App.  131 ;  Keller  v,  I^.  Y.  Central  R. 
Co.,  24  How.  Pr.  172).  **  There  is  no 
absolute  rule  as  to  what  constitutes 


negligence.  That  conduct  which  might 
be  so  termed  in  one  case,  being  in  an- 
other properly  considered  ordinary 
care ;  nor,  in  cases  where  it  is  concur- 
rent, will  the  same  rule  apply  to  adults 
and  to  children.  It  is,  therefore,  always 
a  question  of  fact  for  the  jury,  under 
the  instruction  of  the  court,  as  to  the 
relative  degree  of  care,  or  the  want  of 
it,  growing  out  of  the  circumstances 
and  conduct  of  the  parties  "  (Philadel- 
phia, &C.  R.  Co.  r.  Spearen,  47 
Penn.  St.  300);  see,  to  same  effect, 
Curtiss  V,  Rochester,  &c.  R.  Co.,  20 
Barb.  282 ;  McGrath  v.  Hudson  River 
R.  Co.,  32  Id.  144;  Galena,  &C.R. 
Co.  V,  Yarwood,  17  111.  509,  519; 
Galena,  &c.  R.  Co.  v.  Dill,  22  III.  264, 
271 ;  Pennsylvania  Co.  v,  Conlan,  loi 
111.  93 ;  Westchester,  &c.  R.  Co.  v, 
McElwee,  67  Penn.  St.  311,315;  Mc- 
Cully  z/.  Clarke,  40  Id.  399 ;  Pennsyl- 
vania Canal  Co.  v,  Bentley,  66  Id.  30; 
State  V,  Manchester,  &c.  R.Co.,  52  N.H. 
529;  Vinton  v,  Schwab,  32  Verm.  612; 
Detroit,  &c.  R.Co.  «/.Van  Steinburg,i7 
Mich.  99 ;  Wyatt  v.  Citizens*  R.  Co., 
55  Mo.  485;  Stoddard  v,  St.  Louis, 
&c.  R.  Co.. 65  Id.  514).  Evidence  that 
an  engine  was  often  repaired  and  would 
not  sustain  a  full  head  of  steam  and 
afterwards  exploded,  makes  the  ques- 
tion of  negligence  one  of  fact  for  jury 
(Kirkpatrick  7/.  N.  Y.  Central,  &c 
R.  Co.,  79  N.  Y.  240).  Where  the 
alleged  incompetency  of  the  engineer 
is  in  question,  what  training  is  neces- 
sary to  make  one  a  competent  engi- 
neer is  a  question  of  fact  for  the 
jury  (Joch  v,  Dankwardt,  85  111.  331). 
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not  only  where  there  is  room  for  difference  of  opinion  be- 
tween reasonable  men  as  to  the  existence  of  the  facts  from 
which  it  is  proposed  to  infer  negligence,^  but  also  where 
there  is  room  for  such  a  difference  as  to  the  inferences 
which  might  fairly  be  drawn  from  conceded  facts.*  Where 
this  is  the  case,  the  issue  must  go  to  the  jury,  no  matter 


*  In  various  cases  it  is  said  the 
question  is  for  the  jury  if  there  is  same 
evidence  (Bemhard  v,  Rensselaer,  &c. 
R.  Co.,  I  Abb.  Ct.  App.  131;  Cum- 
berland, &c.  Iron  Co.  v.  Scally,  27  Md. 
589;  Flori  V.  St.  Louis,  3  Mo.  App. 
231 ;  Johnson  v,  Missouri  Pac.  R.  Co., 
18  Neb.  680;  s.  c.  26  N.  W.  Rep.  347) ; 
or  any  evidence  tending  to  show  ac- 
tionable negligence  (Sheldon  v,  Flint, 
&C.  R.  Co.,  Mich.  ;  S.  C.  26  N. 
W.  Rep.  507) ;  or  any  evidence,  though 
slight  (Moore  v.  Metropolitan  R.  Co., 
2  Mackay  [D.  C],  437) ;  or  when  the 
case  upon  the  facts  is  not  free  from 
doubt  (Mynning  v,  Detroit,  &c.  R. 
Co.,  Mich.  ;  S.  c.  26  N.  W.  Rep. 
514;  see  Robel  v,  Chicago,  &c.  R.  Co., 

Minn.  ;  s.  c.  27  N.  W.  Rep. 
305.;  but  see  §  57,  post) ;  or  where 
there  is  a  conflict  of  evidence  (Texas, 
&c.  R.  Co.  V.  Levi,  59  Tex.  674;  Pot- 
ter V,  Chicago,  &c.  R.  Co.,  46  Iowa, 
399)  >  or  ^^t  ^hc  question  should  not 
be  withdrawn  from  the  jury  unless  the 
facts  clearly  warrant  it  (Boon  v,  Alle- 
gheny, &c.  P.  R.  Co.,  loi  Penn.  St. 
334).  The  facts  being  doubtful,  the 
case  was  held  to  have  been  properly 
left  to  the  jury,  in  the  following  cases : 
Gonzales  v.  N.  Y.  &  Harlem  R.  Co., 
38  N.  Y.  440;  Fclerz/.  N.  Y.  Central 
R.  Co.,  49  Id.  47 ;  Central  R.  Co.  v, 
Moore,  24  N.  J.  Law,  824;  Rauch  v. 
Lloyd,  31  Penn.  St.  358;  West  Chester, 
&c  R.  Co.  V,  McElwee,  67  Id.  311; 
Pittsburgh,  &c.  R.  Co.  v.  Evans,  53  Id. 
250;  Delaney  v,  Milwaukee,  &c.  R. 
Co,  33  Wise.  6j'^  Elmore  v.  Hill,  51 
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Id.  365 ;  Donaldson  v,  Milwaukee,  &c. 
R.  Co.,  21  Minn.  293;  Callahan  v, 
Wame,  40  Mo.  131 ;  Fletcher  v,  At- 
lantic, &c.  R.  Co.,  64  Id.  484;  Green- 
leaf  V,  Illinois,  &c.  R.  Co.,  29  Iowa, 
14;  Gagg  V.  Vetter,  41  Ind.  228; 
O'Neill  V.  Chicago,  &c.  R.  Co.,  i 
McCrary  C.  C.  505. 

'  If  the  inferences  to  be  fairly 
drawn  from  the  circumstances  are  not 
certain,  it  is  for  the  jury  to  decide 
(Hart  V.  Hudson  R.  Bridge  Co.,  80  N. 
Y.  622 ;  Bemhard  v.  Rensselaer,  &c. 
R.  Co.,  I  Abb.  Ct.  App.  131 ;  affirm- 
ing s  C.  32  Barb.  165;  Johnson  v, 
Bruner,  61  Penn.  St.  58);  unless  infer- 
ence of  negligence  or  its  absence  is 
necessarily  deducible  from  undisputed 
facts  and  circumstances,  the  question 
is  for  jury  (Dahl  v.  Milwaukee  R.  Co., 
62  Wise.  652).  Although  there  is  no 
dispute  about  the  facts,  if  they  are 
numerous  in  the  details  (Central,  &c. 
R.  Co.  V.  Hotham,  22  Kans.  41 ;  com- 
pare Johnson  v.  Husband,  Id.  277),  or 
if  the  facts  are  complicated,  and  the 
general  knowledge  and  experience  of 
mankind  do  not  at  once  condemn  the 
conduct  as  careless  (Gaynor  v.  Old 
Colony  R.  Co.,  100  Mass.  208;  Man- 
gam  V.  Brooklyn,  38  N.  Y.  455;  Hay- 
croft  V.  Lake  Shore,  &c.  R.  Co.,  64  Id. 
636;  West  Chester,  &c.  R.  Co.  v. 
McElwee,  6j  Penn.  St.  311 ;  Paterson 
V.  Wallace,  i  Macq.  H.  L.  Cas.  748), 
the  question  whether  they  establish 
negligence  must  be  submitted  to  the 
jury. 
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what  may  be  the  opinion  of  the  court  as  to  the  value  of 
the  evidence'  or  the  credibility  of  the  witnesses.'  So,  if 
the  issue  narrows  itself  to  a  distinction  between  what  is 
reasonably  safe  and  what  is  not  so,  the  question  is  emphati- 
cally one  for  the  jury.*  It  is  for  the  court  to  say  whether 
there  is  any  evidence  in  the  case  from  which  negligence 
might  reasonably  be  inferred;  and  then  it  is  for  the  jury  to 
say  whether,  from  the  facts  thus  proved,  negligence  ought 
to  be  inferred.* 

§  55-  Proximate  cause,  when  for  the  jury.— Where  the 
right  to  recover  depends  upon  the  question  whether  the 
defendant's  negligence  was  the  proximate  cause  of  the 
defendant's  injury,  that  is  to  be  submitted  to  the  jury, 
under  proper  instructions,"  unless  it  is  entirely  free  from 


■  Where  there  is  conflicting  evi- 
dence on  a  question  of  fact,  whatever 
his  own  opinion  as  to  the  value  of  that 
evidence,  the  judge  must  leave  the 
consideration  of  it  to  the  jury  (Dublin, 
&c  R  Co.  V.  Slattery,  L.  R.  3  App. 
Cas.  IIJJ).  Whether  there  is  reason- 
able evidence  of  negligence  to  be  left 
to  the  jury  is  a  question  for  the  judge ; 
it  is  for  the  jury  to  say  whether  and 
how  far  the  evidence  is  to  be  believed 
(Metropolitan  R,  Co.  v.  Jackson,  L. 
R.  3  App.  Cas.  193J. 

*  In  an  action  on  an  injury  caused 

by  a  street  car  running  over  a  child, 

where  there  is  testimony  on  behalf  of 

plaintiff  which,  alone,  if  believed,  would 

ry  in  inferring  negligence 

of  the  company,  the  case 

:>mitled  to  the  jury,  not- 

Ihe  whole  testimony  as 

lleged  to  constitute  negli- 

nflicting,  and  no  matter 

ir  persuasive  be  the  coun- 

oof.    In  such  case,  the 

the  witnesses  and  the 

idence  are  matters  exclu- 


sively for  the  jury.  The  ^ngle  pre- 
liminary question  for  the  court  is :  Is 
there  any  evidence  which,  taken  alone. 
would  fajrly  justify  the  jury  in  inferring 
negligence?  (Citizens,  &c.  R.  Co.  v. 
Foxley,  107  Penn.  St  537). 

»  Leishman  v.  Brighton,  &c.  R.  Ca, 
23  Law  Times,  712. 

*  Metropolitan  R,  Co,  *.  Jackson, 
ttipra. 

•  Milwaukee,  &cR.  Co.  v.  Kelli^g, 
94  U.  S.  469;  Webb  V,  Rome,  &c.  R. 
Co.,  49  N.  Y.  420;  Fairbanks  v.  Kerr, 
70  Penn.  St.  86 ;  Lehigh  Valley  R.  Ca 
V.  McKeen,  90  Penn.  St.  122;  Penn- 
sylvania R.  Co.  V.  Lacey,  88  Id.  458; 
Pennsylvania  R.  Co.  v.  Hope,  80  Id. 
373  \  Hoag  V.  Lake  Shore,  &c.  R. 
Co.,  85  Id.  393;  Scott  V.  Hunter.  46 
Id.  193;  Willeyv.  Belfast,  61  Maine, 
569;  Lake  v.  Milliken,  62  Id.  240; 
Saxtonw.Bacon,3i  Verm.  540;  Little 
ton  V.  Richardson.  32  N.  H.  59;  Stark 
V.  Lancaster,  57  Id.  88;  Gilman  v. 
Noyes,  Id.  627 ;  Clemens  v.  Hannibal, 
&c.  R.  Co.,  S3  Mo.  366;  Toledo,  &c. 
R.  Co.  V.  Pindar,  53  III.  447 ;  Kellogip 
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doubt^  It  has  been  already  pointed  out  that  the  difficul- 
ties surrounding  this  question  are  often  so  great  that  the 
courts  are  unable  to  arrive  at  a  conclusion  which  can  be 
safely  stated  as  matter  of  law,  to  govern  future  cases,  even 
upon  undisputed  facts.'  They  therefore  prefer  to  leave  the 
decision  of  such  cases  to  a  jury,  which,  if  it  decides  errone- 
ously in  the  particular  case,  will  at  least  not  prejudice  the 
rights  of  any  future  litigant;  whereas  one  erroneous  de- 
cision of  the  court,  as  in  the  famous  Ryan  fire  case,*  may 
throw  a  whole  department  of  law  into  confusion,  and 
injuriously  affect  hundreds  of  persons  before  it  can  be  cor- 
rected. 

§  56.  When  court  may  decide  case,  as  matter  of  law.— The 
courts  have  sometimes  used  such  broad  language  as  to  the 
necessity  of  leaving  the  question  of  negligence  to  the  jury, 
that  it  might  be  inferred  that  every  case  must  be  so  left ;  * 
but  this  is  not  true.  When  the  facts  are  clearly  settled, 
and  the  course  which  common  prudence  dictated  can  be 
clearly  discerned,  the  court  should  decide  the  case  as  a 
matter  of  law.*^    And  it  is  now  well  settled  in  all  the  Eng- 


V.  Chicago,  &c.  R.  Co.,  26  Wise.  223 ; 
Jacker  v.  Chicago,  &c.  R.  Co.,  52  Id. 
ISO.  Patten  v.  Chicago,  &c.  R.  Co. 
(52  Id.  524)  was  the  case  of  an  old 
woman  alighting  from  a  train  at  night 
at  a  station  house  which  was  closed 
and  unligfated.  Wandering  about  for 
some  hours,  she  returned  bewildered 
to  the  station,  where,  endeavoring  to 
find  a  place  of  shelter  from  the  wind, 
she  fell  and  was  injured.  The  com- 
pany's failure  to  light  the  station  house 
and  provide  a  person  to  give  informa- 
tion, was  held  to  be  negligence  under 
the  circumstances,  and  the  proximate 
cause  of  the  injuries  was  properly  left 
to  the  jury.  s.  p.  Oliver  v.  La  Valle,  36 
Wise.  592 ;  Pceppers  v.  Missouri,  &e. 
R.  Co.,  67  Mo.  715. 


>  Henry  v.  St.  Louis,  &c.  R.  Co., 
76  Mo.  288 ;  Kerrigan  v.  Hart,  40  Hun, 

389. 

>  Ante,  §  28. 

»  Ryan  v.  N.  Y.  Central  R.  Co.,  35 

N.Y.  210. 

*  See  Central  R.  Co.  v.  Coggin,  73 
Geo.  689;  Cleveland  v.  Central  R.  Co., 
73  Id.  793 ;  Cumberland,  &c.  Iron  Co. 
V.  Scally,  27  Md.  589. 

»  See  Beisiegal  v,  N.  Y.  Central  R. 
Co.,  40  N.  Y.  9;  Stubley  v.  North- 
western R.  Co.,  L.  R.  I  Exch.  13; 
Crafter  v.  Metropolitan  R.  Co.,  L.  R. 
I  C.  P.  300;  Glassey  v.  Hestonville, 
&e.  R.  Co.,  57  Penn.  St.  172;  Pitts- 
burgh, Ac.  R.  Co.  V.  McClurg,  56  Id. 
294 ;  Carter  v,  Towne,  103  Mass.  507. 


§56] 


QUESTIONS  OF   FACT  AND   LAW. 


68 


lish  and  the  chief  American  courts  that  a  mere  scintilla 
of  evidence  is  not  enough  to  go  to  the  jury.^  There  must 
be  evidence  upon  which  reasonable  men  could  reasonably 
and  properly  find  the  fact  of  negligence ;  or,  in  default  of 
this,  a  nonsuit  should  be  ordered*  The  case  should  not  be 
left  to  the  jury,  but  the  complaint  should  be  dismissed,  if 
there  is  no  evidence  of  negligence,*  or  if  the  evidence  only 
suggests  a  possibility  of  negligence,*  or  is  as  consistent  with 


^  Improvement  Co.  v,  Munson,  14 
Wall.  442,  448;    Hathaway  v.  East 
Tenn.  &c.  R.  Co.,  29  Fed.  Rep.  489; 
Jewell  V,  Parr,  13  C.  B.  909,   916; 
Avery  v,  Bowden,  6  £1.  &  B.  953;  Mel- 
lors  V.  Shaw,  i  Best  &  S.  437 ;  Wheel- 
son  V,  Hardisty,  8  £1.  &  B.  232 ;  Baulec 
-z/.  Harlem  R.  Co.,  59  N.  Y.  356,  366. 
Cases  in  which  a  scintilla  of  evidenc^ 
«7as  allowed  to  go  to  the  jury  are  found 
in  Arkansas  (Little  Rock,  &c.  R.  Co. 
w.  Perry,  37  Ark.  164),  South  Carolina 
<State  V.  Boles,   18  S,  C.  534;  see 
Carrier  v.  Dorrance,  19  Id.  30),  Iowa 
<Muldowney  v.   Illinois,  &c.  R.  Co., 
32  Iowa,  176;  Way  V.  Illinois,  &c.  R. 
Co.,  35  Id.  585),  Ohio  (Dick  v,  RaQ- 
road  Co.,  38  Ohio  St.  389),  and  Illi- 
nois (Guerdon  v,  Corbett.  87  111.  272 ; 
Chicago,  &c.  R.  Co.  v,  Sykes,  96  111. 
162,   176).     In  Nebraska  there  is  a 
conflict  of  opinion  (see  Smith  v,  Sioux 
City,    &c.    R.    Co.,    15    Neb.    583). 
Where  the  doctrine  of   ''scintilla  of 
evidence"  prevails,  the  court  cannot 
take  the  case  from  the   jury  when 
there  is  any  evidence  tending  to  prove 
the  issue  (Robinson  v,  Louisville,  &c.. 
R.  Co.,  2  Lea,  594 ;  Smith  v,  Gillett,  50 
111.  290). 

*  lb ;  Ryder  v,  Wombwell,  L.  R.  4 
£x.  32,  39.  Where  the  facts  are  undis- 
puted and  such  that  only  one  conclusion 
can  be  drawn  from  them,  the  question 
of  negligence  is  one  of  law  (O'Neill  v, 
Chicago,  &c.  R.  Co.,  i  McCrary  C.  C. 
505  ;  Dickens  z/.  N.  Y.  Central  R.  Co., 


I  Abb.  Ct.  App.  504 ;  Keller  v.  N.  Y. 
Central  R.  Co.,  2  Id.  480).  *  *  In  every 
case,  before  the  evidence  is  left  to  the 
jury,  there  is  a  preliminary  question  for 
the  judge,  not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any 
upon  which  a  jury  can  properly  pro- 
ceed to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  onus  of 
proof  is  imposed ''  (Pleasants  v.  Fant, 
22  Wall.  116,  120,  and  cases  dted); 
S.  P.  Beaulieu  v.  Portland  Co.,  48 
Maine,  291;  Greenleaf  zf.  Illinois,  &c  R. 
Co.,  29  Iowa,  22.  As  to  the  propriety  of 
refusing  to  submit  a  point  to  the  jury, 
the  general  test  is  whether  their  ver- 
dict on  the  point,  if  against  the  mov- 
ing party,  must  be  set  aside  as  contrary 
to  or  against  the  weight  of  evidence 
(Cagger  v.  Lansing,  64  N.  Y.  417, 427 ; 
Bagley  v,  Cleveland  Rolling  Mill«  21 
Fed.  Rep.  159;  see  Abbott's  Trial 
Brief,  117). 

*  Reading,  &c.  R.  Co.  v.  Ritchie, 
102  Penn.  St  425;  Manzoni  v.  Doug- 
las, L.  R.  6  Q.  B.  Div.  145  [horse  bolt- 
ing without  assignable  cause;  driver 
not  lacking  in  skill];  Pendrillt/.  Sec- 
ond Ave.  R.  Co.,  34  N.  Y.  Superior, 
481  ;  Pennsylvania  R.  Co.  v,  Righter, 
42  N.  J.  Law,  180 ;  N.  J.  £xpress  Co. 
V.  Nichols,  33  Id.  434 ;  Barton  v,  St. 
Louis,  &c.  R.  Co.,  52  Mo.  253 ;  Hoth 
V,  Peters,  55  Wise.  405,  Hoyt  v.  Hud- 
son, 41  Id.  105. 

*  Baulec  v.  Harlem  R.  Co.,  59  N. 
Y.  356;  Raby  v.  Cell,  85  Penn.  St. 
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the  absence  of  all  negligence  as  with  its  existence.^     On 

the  other  hand,  if  negligence  and  the  necessary  damage 

proximately  flowing  from  it,  are  clearly  proved,  both  in 

fact  and  inference,  so  that  there  is  no  room  for  an  honest 

difference  of  opinion  between  reasonable  men,  the  court 

should  direct  a  verdict  for  the  plaintiff.'    There  are  some 


80;  Wittkowsky  v,  Wasson,  71  N.  C. 
451;  Nolan  V,  Shickle,  3  Mo.  App. 
300;  Mercier  v,  Mercier,  43  Geo.  323; 
Zettler  v.  Atlanta,  66  Id.  19S ;  Crook- 
shank  V,  Kellogg,  8  Blackf.  (Ind.)  256; 
Weis  V.  Madison,  75  Ind.  241.  When, in 
an  action  for  personal  injuries,  caused 
by  defendant's  negligence,  the  court 
does  not  feel  justified  in  sustaining  a 
verdict  for  plaintiff,  it  should  direct  a 
verdict  for  defendant,  even  though 
there  be  evidence  which  would  raise 
^possibility  that  plaintiff  was  entitled 
to  recover  (Sullivan  v.  Chrysolite  Min- 
ing Co.,  21  Fed.  Rep.  892). 

*  If  the  evidence  would  justify  an 
inference  consistent  with  the  absence 
of  negligence  on  the  part  of  the  de- 
fendant, just  as  well  as  it  would  an 
inference  of  n^ligence,  the  plaintiff 
cannot  recover  (Smith  v.  First  Nation- 
al Bank,  99  Mass.  605;    Cotton  v. 
Wood,  8  C.  B.  N.  S.  568 ;  Toomey  v. 
Brighton,  &c.  R.  Co.,  3  Id.  146;  Bau- 
lec  V.  Hariem  R.  Co.,  59  N.  Y.  356 ; 
Hayes  v.  Forty-second  St  R.  Co.,  97 
N.  Y.   259;    Priest  V.  Nichols,   116 
Mass.  401 ;  Beaulieu  v,  Portland  Co,, 
48  Maine,  291 ;  Jackson  v,  Hyde,  28 
Upper  Ouiada,  294;  Deverill  v.  Grand 
Trunk  R.  Co.,  25  Id.  517 ;  Welfare  v. 
Brighton  R.  Co.,  L.  R.  4  Q.  B.  693. 
This  language  has  been  used  so  often 
that  Moody  v.  Osgood  (54  N.  Y.  488) 
cannot  be  considered  a  valid  authority 
against  \\,     When  the  fact  is  that  the 
damages  claimed  in  an  action  were 
occasioned  by  one  of  two  causes,  for 
one  oi  which  defendant  is  responsible, 
and  lor  the   other  not,  the  plaintiff 
most  foil    i^   ^^    evidence   does  not 


show  that  the  damages  were  produced 
by  the  former,  or  if  it  is  just  as  prob- 
able that  they  were  caused  by  the  one 
as  by  the  other  (Searles  v,  Manhattan 
R.  Co.,  loi  N.  Y.  661).  Set  pas/,  §  57, 
n.  4. 

'  The  question  of  negligence  is  for 
the  jury  when  the  evidence  is  conflict- 
ing, or  when  the  facts  are  undisputed, 
but  different  minds  might  reasonably 
draw  different  conclusions  from  them. 
But  when  the  facts  are  undisputed  or 
conclusively  proved,  and  there  is  no 
reasonable  chance  for  drawing  differ- 
ent conclusions  from  them,  the  ques- 
tion of  negligence  becomes  one  of  law 
for  the  court.  And  even  if  there  be 
controversy  in  the  evidence  as  to  some 
facts,  yet  if  those  that  are  uncontro- 
verted  clearly  and  indisputably  estab- 
lish negligence,  it  is  still  a  question  of 
law  for  the  court  (Abbett  v.  Chicago, 
&c.  R.  Co.,  30  Minn.  482 ;  S.  P.  Cook 
V,  N.  Y.  Central  R.  Co.,  i  Abb.  Ct. 
App.  432;  Williams  v.  O'Keefe,  24 
How.  Pr.  16;  Bowen  v.  Rome,  23 
N.  Y.  Week.  Dig.  406).  "  Negligence 
is  ordinarily  a  question  for  the  jury, 
dut  only  when  the  facts  would  author- 
ize the  jury  to  infer  it "  (per  Andrews, 
J.,  Sutton  V.  N.  Y.  Central  R.  Co.,  66 
N.  Y.  243).  That  case  involved  the 
question  whether  a  railroad  company 
owed  any  duty  to  the  plaintiffs  intes- 
tate to  set  the  brake  and  otherwise 
fasten  cars  at  a  place  on  its  tracks 
where  there  was  no  public  right  of 
passage  or  implied  license  to  pass. 
Held,  it  was  for  the  court  to  decide 
the  question  of  duty,  and  it  was  error 
to  submit  it  to  the  jury. 
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cases  in  which  the  courts  seem  to  have  held  that  such  a  di- 
rection should  never  be  given,  but  that  the  farthest  extent 
to  which  the  court  can  go,  in  favor  of  a  plaintiff,  is  to 
leave  the  question  to  the  jur)\  But  this  is  not  sustained 
by  the  best  authorities,  and  is  entirely  inconsistent  with 
principle.  All  courts  pass  upon  the  contributory  negli- 
gence of  the  plaintiff,  as  matter  of  law,  when  clearly 
proved ;  and,  if  courts  are  qualified  to  do  this,  they  are 
equally  competent  to  decide  the  same  issue  against  the  de- 
fendant. 
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§  57.  Plaintiff's  burden  of  proof.— In  an  action  founded 
upon  negligence,  the  burden  of  proof  of  course  rests  upon 
the  plaintiff;^  but  he  is  not  bound  to  establish  his  case 
beyond  a  reasonable  doubt*  The  burden  of  proof  re- 
mains upon  plaintiff  throughout  the  trial.'  The  extent  to 
which  it  continues  upon  him,  even  where  the  issue  is  as 
to  his  own  contributory  negligence,  will  be  considered  in 
the  chapter  on  Contributory  Negligence     It  is  certainly 


'  Parrott  v.  Wells,  15  Wall.  524; 
Bridges  v.  North  London  R.  Co., 
L.  R.  6  Q.  B.  377 ;  7  H.  L.  232 ;  The 
Marpesia,  L.  R.  4  P.  C.  212;  The  Ben- 
more,  L.  R.  4  Adm.  132 ;  Caldwell  v, 
N.  J.  Steamboat  Co.,  47  N.  Y.  282  ; 
affi'g  56  Barb.  425 ;  Curran  v.  War- 
ren Chem.  &c.  Co.,  36  N.  Y.  153; 
Illinois,  &c.  R.  Co.  v,  Cragin,  71  111. 
177:  Moody  V.  Osgood,  54  N.  Y. 
488;  Hale  V.  Smith,  78  Id.  480; 
Weitner  v,  Delaware,  &c.  Canal  Co., 
4  Robertson,  234,  and  cases  infra. 
The  rule  that  negligence  cannot  be 
presumed,  but  must  be  affirmatively 
proved,  was  applied  in  Brown  v.  Con- 
gress St.  R.  Co.  (49  Mich.  1 53)  and 
in  Button  v.  Frink  (51  Conn.  342). 
A  blind  man,  mistaking  the  door  to 
which  he  wanted  to  go  on  defendant's 
premises,  entered  another  door,  and 
M\  down  an  open  hatchway.  Held, 
that  defendant's  negligence  must  be 


affirmatively    shown    (Oysterbank  v. 
Gardner,  49  N.  Y.  Super.  263). 

'  In  actions  upon  negligence,  is- 
sues of  fact  are  to  be  determined  by 
the  jury  upon  the  preponderance  of 
evidence;  and  it  is  not  necessary 
that  defendant's  negligence  should 
be  proved  beyond  a  reasonable  doubt 
(Seybolt  v,  N.Y.,  Lake  Erie,  &c.  R.  Co., 
95  N.  Y.  562 ;  Hart  v.  Hudson  River 
Bridge  Co.,  80  Id.  622 ;  Jones  v,  N. 
Y.  Central  R.  Co.,  28  Hun,  364:  Quaifc 
V,  Chicago,  &c.  R.  Co.,  48  Wise.  513 ; 
Hartwig  v,  Chicago,  &c.  R.  Co.,  49 
Id.  358;  Fitts  z/.  Cream  City  R.  Co., 
59  Id.  323 ;  Kelly  v.  Hannibal,  &c.  R. 
Co.,  70  Mo.  604). 

'  The  burden  of  sustaining  the  af- 
firmative of  the  issue  remains  through- 
out  the  trial,  and  the  jury  must  be 
satisfied  from  the  whole  case  that  the 
allegation  is  established  (Heinemann 
V.  Heard,  62  N.  Y.  448;. 
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the  duty  of  the  plaintiff  to  prove  affirmatively  that  the 
defendant  has  been  negligent  It  is  not  enough  for  him 
to  prove  that  he  has  suffered  damage  by  reason  of  some 
event  which  happened  upon  the  defendant's  premises/  or 
even  by  reason  of  some  act  or  omission  of  the  defendant* 
He  must  also  prove  that  the  defendant  in  such  act  or 
omission  violated  a  legal  duty  incumbent  upon  him.'     He 


*  Curran  v,  Warren  Chemical  Co., 
36  N.  Y.  153;  Nason  v.  West,  78 
Maine,  253;  3  Atl.  Rep.  912;  Wel- 
fare V.  Brighton,  &c.  R.  Co.,  L.  R.  4 
Q.  B.  693.  In  that  case,  Cockbum, 
C.  J.,  said;  ^Mn  order  to  make  out 
negligence  on  the  part  of  the  com- 
pany, and  make  the  company  liable 
for  allowing  that  person  to  go  on  the 
roof,  the  plaintiff  must  show  either 
that  the  company  knew,  or  had  the 
means  of  knowing,  or  were  bound  to 
take  steps  to  know,  the  state  in  which 
the  roof  was.  As  to  that,  the  case  is 
entirely  bare  of  all  evidence.  It  does 
not  at  all  follow  that  because  the  roof 
of  a  building  may  require  repairing, 
and  a  workman  is  directed  to  go  on 
it,  to  repair  it,  the  person  giving  the 
direction  knows  that  the  roof  is  in  such 
a  state  that,  if  the  workman  steps 
upon  it,  it  may  give  way  under  him.'' 

'  In  an  action  against  a  railway 
company,  for  injuries  to  cattle  (unless 
some  statute  declares  proof  of  injury 
prima  facie  evidence  of  negligence), 
proof  that  the  cattle  were  injured  by 
the  defendant's  engines  is  not  enough 
to  shift  the  burden  of  proof  (Sneesby 
V.  Lancashire,  &c.  R.  Co.,  L.  R.  9 
Q.  B.  263 ;  I  Q.  B.  Div.  42 ;  Morrison 
V,  N.  Y.  &  New  Haven  R.  Co.,  32 
Barb.  568;  Bradley  v.  Buffalo,  &c.  R. 
Co.,  34  N.  Y.  427;  Tracy  V.  Troy,&c. 
R.  Co.,  38  Id.  433 ;  Perkins  v.  Eastern 
R.  Co.,  29  Maine,  307 ;  Maynard  v. 
Boston,  &c.  R.  Co.,  115  Mass.  458; 
Baxter  v,  Boston,  &c.  R.  Co.,  102  Id. 


383;  White  V.  Concord  R.  Co.,  30  N. 
H.  207;  Smith  V,  Eastern  R.  Co.,  35 
Id*  357;  Hook  V.  Worcester,  &c.  R. 
Co.,  58  Id.  251;  Bulkley  v.  N.  Y.  & 
New  Haven  R.  Co.,  27  Conn.  479; 
Lyndsay  v,  Connecticut,  &c.  R.  Co., 
27  Verm.  643 ;  Quimby  v.  Vermont 
Central  R.  Co.,  23  Id.  387;  Vandc- 
grift  V,  Rediker,  22  N.  J.  Law,  185; 
Price  V,  New  Jersey  R.  &c.  Co.,  31  Id. 
229;  3  Id.  19;  Galpin  v.  Chicago,  &c 
Co.,  19  Wise.  637;  McCandless  v, 
Chicago,  &c.  R.  Co.,  45  Id.  365; 
Turner  v,  St  Louis)  &c.  R.  Co.,  76 
Mo.  261;  Orange,  &c.  R.  Ca  v.-Miles, 
76  Va.  773 ;  Campbell  v.  Atlantic,  &c. 
R.  Co.,  4  Hughes'  C.  C.  170;  Chica- 
go, &c.  R.  Co.  V,  Patchin,  16  111.  198; 
Great  Western  R.  Co.  v.  Morthland, 
30  Id.  451;  Indianapolis,  &c.  R.  Co. 
V.  Means,  14  Ind.  30 ;  Schneir  v.  Chi- 
cago, &c.  R.  Co., 40  Iowa,  337 ;  Grand 
Rapids  R.  Co.  v.  Judson,  35  Mich. 
507 ;  Mobile,  &c.  R.  Co.  v,  Hudson, 
50  Miss.  S72 ;  Bethje  v,  Houston,  &c. 
R.  Co.,  26  Tex.  604).  The  rule  is 
otherwise  in  South  Carolina  (Murray 
V.  So.  Carolina  R.  Co.,  10  Rich.  Law, 
227 ;  Roof  V,  Railroad  Co.,  4  S.  C. 
61). 

■  McGrath  v.  Hudson  River  R.  Co., 
32  Barb.  144;  Terry  v,  N.  Y.  Central 
R.  Co.,  22  Id.  574;  Dubois  v.  Kings- 
ton, 102  N.  Y.  219;  Robinson  v. 
Fitchburg,  &c.  R.  Co.,  7  Gray,  92; 
De  Benedetti  v,  Mauchin,  i  Hilt.  213; 
Weitner  v.  Delaware,  &c.  Canal  Co., 
4  Robertson,  234 ;   Allen  v.  Willard, 
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must,  therefore,  prove  that  the  defendant  has  violated 
some  contract/  or  rule  of  law,*  thus  infringing  upon  the 
plaintiff's  known  rights ;  *  or  else  he  must  prove  facts  and 
circumstances,  from  which  it  can  be  ascertained  with 
reasonable  certainty  what  particular  precaution  the  de- 
fendant ought  to  have  taken    but   did   not   take.*    He 


57  Penn.  St.  374;   M'Cully  v.  Clarke, 
40  Penn.  St  399;  Terre  Haute,  &c. 
R.  Co.  V,  Augustus,  21  111.  186;  Les- 
ter V.  Pittsford,  7  Verm.  158;  Balti- 
more, &C.  R.  Co.  V.  Bahrs,  28  Md. 
647;    Freeh  v.  Philadelphia,  &c.  R. 
Co.,  39  Id.  574;  State  v,  Philadelphia, 
&c.  R.   Co.,  60  Id.  ss$;  Herring  v. 
Wilmington,   &c.    R.  Co.,   10  Ired. 
LaWy  402;  Daniel  v.  Metropolitan  R. 
Co.,  L.  R.  3  C.  P.  2i6,  591;  Tour- 
tellot  V.  Rosebrook,  11   Mete.  460; 
Bachelder  v,  Heagan,  18  Maine,  32; 
Mobile,  &c.  R.  Co.  v,  Thomas,  42 
Ala.  672;  Fuller  V.  Citizens'  Bank,  15 
Fed.  Rep.  875 ;  Crandall  v.  Goodrich 
Trantp.  Co.,  16  Id.  75;  Crew  v,  St. 
Louis,  &c.  R.  Co.,  20  Id.  87;   Button 
V.  Frink,  51  Conn.  342;  Beaulieu  v, 
Portland  Co.  48  Maine,  291 ;   Illinois 
Central  R.  Co.  v.  Cragin,  71  111.  177; 
Michigan  Central  R.  Co.  v,  Coleman, 
28  Mich.  440 ;  Norfolk,  &c.  R.  Co.  v, 
Ferguson,  79  Va.  241. 

*  Arent  v.  Squire,  i  Daly,  347. 
Compare  Watson  v.  Bauer,  4  Abb.  N. 
S.273. 

*  See  S  13,  ante. 
»  See  f  27,  ante. 

*  Daniel  v.  Metropolitan  R.  Co., 
L.  R.  3  C.  P.  216.  591 ;  5  H.  L.  45. 
In  that  case,  Willes,  J.,  said:  '*It  is 
necessary  for  the  plaintiff  to  establish 
by  evidence  circumstances  from  which 
it  may  fairly  be  inferred  that  there  is  a 
reasonable  probability  that  the  acci- 
dent resulted  from  the  want  of  some 
precaution  which  the  defendant  might 
2jkd  ought  to  have  resorted  to ;  and  I 
go  further  and  say  that  the  plaintiff 


should   also  show   with    reasonable 
certainty  what  particular  precaution 
should  have  been  taken.**    This  lan- 
guage was    cited  with    approval  in 
Hayes  v.   Michigan  Central  R.  Co. 
(ill  U.  S.  228)  and  in  Philadelphia, 
&c.  R.  Co.  V.  Stebbing  (62  Md.  504). 
S.  P.  Williams  v.  Great  Western  R. 
Co.,  L.  R.  9  Exch.  IS7;  Railroad  Co. 
V,  Stout,  17  Wall.   657 ;   Randall  v. 
Baltimore,  &c.  R.  Co.,  109  U.  S.  478 ; 
Lovegrove  v,  Brighton,  &c.  R.  Co.,  16 
C.  B.  N.  S.  669.  The  judgment  given 
by  Willes,  J.,  was  reversed,  but  this 
doctrine  was  distinctly  affirmed.    In 
an  action  for  flooding  premises  by  de- 
fendant's  sewers,   a    new  trial    was 
ordered,  on   the   ground  that  mere 
proof  of  flooding  through  the  sewers 
did  not  establish  a  prima  facie  case 
of  negligence;  a  specific  ground  of 
negligence  must  be  proved ;  and  there 
was  no  such  evidence  (Noble  v,  To- 
ronto, 46  Upper  Canada  [Q.  B.],  519). 
A  fire  occurred  on  plaintiffs  premises 
communicated  by  sparks  emitted  from 
defendant's  locomotives.    They  were 
supplied  with  the  most  approved  kind 
of  spark  arresters ;  and  were  in  good 
order  and  had  been  inspected  on  the 
day  of  the  fire.    No  particular  act  of 
negligence  or  omission  was  shown  on 
defendant's  part,  but  that  the  fire  was 
caused  by  sparks  from  their  engines 
was  undisputed.     A  charge  that,  if 
all  the  evidence  satisfied  the  jury  that 
there  had  been  negligence  on  the  part 
of  the  defendants,  although  they  might 
not  be  able  to  satisfy  themselves  in 
what  that  negligence  consisted,  they 
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must  also  prove  facts  from  which  it  can  fairly  be  inferred 
that  the  defendant's  negligence  was  the  caused  and  the 
proximate  cause,*  of  the  injury. 

§  58.  What  will  shift  burden  to  defendant— The  plaintifT 
is  not  bound  to  prove  more  than  enough  to  raise  a  fair 
presumption '  of  negligence  on  the  part  of  the  defendant, 


would  be  authorized  to  find  a  verdict 
for  plaintiff,  is  error.  I  f  a  j  ury  cannot 
find  in  the  evidence  any  rational 
ground  upon  which  to  impute  n^li- 
gence  to  defendant,  they  should  give 
a  verdict  in  his  favor.  Plaintiff  should 
make  out  his  case  by  a  clear  prepon- 
derance of  evidence  (McCaig  v.  Erie 
R.  Co.,  8  Hun,  599).  s.  p.  Searles  v, 
Manhattan  R.  Co.,  loi  N.  Y.  661. 
There  must  be  evidence  from  which 
it  can  be  inferred  how  a  defect  could 
be  discovered,  in  order  to  justify  a 
finding  that  there  was  negligence  in 
not  discovering  it  (DeGraf!  v.  N.  Y. 
Central  R.  Co.,  76  N.  Y.  125).  Plaint- 
iff is  not  bound  to  show  the  precise 
cause ;  it  is  enough  if  he  shows  the 
injury  to  be  attributable  to  one  or 
other  of  several  causes  {e.  g.,  sparks 
from  one  or  other  of  defendant's  loco- 
motives), for  each  of  which  defendant 
is  responsible  (Bevierz/.  Delaware,  &c. 
Canal  Co.,  13  Hun,  254,  257).  Where 
the  evidence  discloses  that  goods  were 
injured  by  two  different  causes  for 
only  one  of  which  defendant  is  respon- 
sible, the  burden  of  proof  is  on  plaint- 
iff to  show  the  damage  occasioned  by 
the  latter  cause  (Priest  v.  Nichols,  116 
Mass.  401).   See  ante^  §  56,  note  i. 

*  Cochran  «/.  Dinsmore,  49  N.  Y. 
249 ;  Sheldon  t/.  Hudson  River  R.  Co., 
29  Barb.  226 ;  see  S.  C,  on  a  previous 
appeal,  14  N.  Y.  218 ;  and  post^  §  59. 
Some  dicta  in  that  case  have  been 
overruled. 

*  Holbrook  v.  Utica,  &c.  R.  Co., 
12N.  Y.   236;   Kelsey  t/.  Jewett,  28 


Hun,  51;  Philadelphia,  &c.  R.  Co.  v. 
Boyer,  97  Penn.  St  91 ;  Pennsylvania 
Co.  V,  Hensil,  70  Ind.  569 ;  Crandall 
V.  Goodrich  Transp.  Co.,  16  Fed.  Rep. 
75.     See  §  54,  ante. 

*  But  to  be  sufficient  to  sustain  a 
verdict,  this  presumption  must  be  the 
conclusion  from  facts  proved  or  ad- 
mitted, and  not  a  presumption  from  a 
presumption  (Philadelphia,  &c.  R.  Co. 
V,  Henrice,  92  Penn.  St  434 ;  Gillespie 
V.  McCjowan,  100  Id.  144;  Northern 
Central  R.  Co.  v.  State,  54  Md.  113; 
Sorenson  v.  Menasha,  &c.  Co.,  56 
Wise.  338).  In  actions  for  damages 
caused  by  fire  communicated  from  de- 
fendant's locomotive,  the  burden  has 
been  held  in  some  courts  to  be  on 
plaintiff,  as  defendant's  negligence,  in 
such  a  case  would  not  be  presumed 
(Gandy  v,  Chicago,  &c.  R.  Co.,  30 
Iowa,  420;  Albert  v.  Northern,  &c. 
R.  Co.,  98  Penn.  St.  316;  Philadel- 
phia, &c.  R.  Co.  V,  Yerger,  73  Id.  121; 
Indianapolis,  &c.  R.  Co.  v.  Paramore, 
31  Ind.  143;  Ruffher  v.  Cincinnati, 
&c.  R.  Co.,  34  Ohio  St  96).  But  in 
other  States  the  burden  is  on  the  de- 
fendant to  disprove  negligence  {New 
York — Case  v.  Northern  Central  R. 
Co.,  59  Barb.  644;  Sheldon  v,  Hudson 
River  R.  Co.,  14  N.  Y.  218;  Field  v. 
N.  Y.  Central  R.  Co.,  32  Id.  339; 
Missouri ^CozXe,  v.  Hannibal,  &c.  R. 
Co.,  60  Mo.,  227;  Palmer  v,  Missouri 
Pacific  R.  Co.,  76  Id.  217;  Bedford  v. 
Hannibal.  &c.  R.  Co.,  46  Id.  456; 
compare  Smith  v.  Hannibal,  &c.  R. 
Co.,  37  Id.  287 ;    Tennessee — Simpson 


75 


EVIDENCE. 


[§58 


and  of  resulting  injury  to  himself.  Having  done  this, 
he  18  entitled  to  recover,  unless  the  defendant  produces 
evidence  sufficient  to  rebut  this  presumption.*  It  has 
sometimes  been  held  not  sufficient  for  the  plaintiff  to 
establish  a  probability  of  the  defendant's  fault;  *  but  this 
is  going  too  far.  If  the  facts  proved  make  it  probable 
that  the  defendant  violated  his  duty,  it  is  for  the  jury  to 
decide  whether  he  did  so  or  not.  To  hold  otherwise 
would  be  to  deny  the  value  of  circumstantial  evidence.  As 
already  stated,  the  plaintiff  is  not  bound  to  prove  his  case 
beyond  a  reasonable  doubt ; '  though  the  facts  shown  must 
be  more  consistent  with  the  negligence  of  the  defendant 
than  with  the  absence  of  it.*  It  has  never  been  suggested 
that  evidence  of  negligence  should  be  direct  and  positive. 
In  the  nature  of  the  case,  the  plaintiff  must  labor  under 
difficulties  in  proving  the  fact  of  negligence,  and  as  that 
fact   itself   is   always  a  relative  one,  it  is  susceptible  of 

V.  East  Tennessee  R.  Co.,  5  Lea,  456 ; 
Wtsconstn — Spaulding  v.  Chicago, 
&c.  R.  Co.,  30  Wise,  no;  33  Id. 
582).  By  statute  in  Maryland,  Illi- 
nois, Iowa  and  Utah,  the  burden  is 
placed  on  defendant  to  disprove  negli- 
gence in  cases  of  fire  communicated 
by  sparks  from  defendant's  engines 
(Sec  Annapolis,  &c.  R.  Co.  v.  Gantt, 
39  Md.  115  ;  Baltimore,  &c.  R.  Co.  v. 
Shipley,  39  Id.  251 ;  Chicago,  &c.  R. 
Co.  V.  Clampit,  63  111.  95  ;  Pittsburgh, 
&c.  R.  Co.  V,  Campbell,  86  Id.  443; 
St.  Louis,  &c.  R.  Co.  V,  Montgomery, 
39  Id-  335;  Toledo,  &c.  R.  Co.  v. 
Larmon,  67  Id.  68 ;  Slosson  v.  Bur- 
lington, &c.  R.  Co.,  51  Iowa,  294; 
Small  V,  Chicago,  &c.  R.  Co.,  50  Id. 
338;  Anderson  v.  W.  &c.  R.  Co.,  2 
Utah,  518). 

'  Pennsylvania  Canal  Co.  v,  Bent- 
Icy,  66  Penn.  St ,  50.  See  also,  Mul- 
len V.  St.  John,  57  N.  Y.  567 ;  Atchi- 
son, &c.  R.  Co.  V.  Bales,  16  Kans. 
252;   Kendall  v.  Boston,  118  Mass. 


234;  McKee  v.  Bidwell,  74  Penn.  St. 
218;  Toledo,  &c.  R.  Co. «/.  O'Connor. 
77  111.  391  ;  Devlin  v.  Gallagher,  6 
Daly,  494 ;  Correll  v,  Burlington,  &c. 
R.  Co.,  38  Iowa,  120;  Grey  v.  Mobile 
Trade  Co.,  55  Ala.  387;  Ficken  v. 
Jones,  28  CaL  618  [plaintiff  lawfully 
standing  in  city  sti^et  injured  by  de- 
fendant's cattle  being  driven  there]. 

*  Sheldon  v,  Hudson  River  R.  Co., 
29  Barb.  226;  Lehman  v.  Brooklyn, 
29  Barb.  234.  See  too,  Beaulieu  v, 
Portland  Co.,  48  Maine,  291. 

»  Seybolt  v.  N.  Y.,  Lake  Erie,  &c. 
R.  Co.,  95  N.  Y.  582  ;  Quaife  v,  Chi- 
cago, &c.  R.  Co.,  48  Wise.  513; 
Johnson  v.  Agricultural  Ins.  Co.,  25 
Hun,  251.    See  $  57,  ante. 

*  Toomey  v.  Brighton  R.  Co.,  3 
C.  B.  N.  S.  146,  150.  *'The  plaint- 
iff is  not  bound  to  prove  his  case  so 
clearly  as  to  exclude  the  possibility  of 
any  other  theory '"  (Whitney  v.  Clif- 
ford, 57  Wise.  156). 
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proof  by  evidence  of  circumstances  bearing  more  or  less 
directly  upon  the  fact  of  negligence,  a  kind  of  evidence 
which  might  not  be  satisfactory  in  other  classes  of  cases 
open  to  clearer  proof.  This  is  on  the  general  principle 
of  thd  law  of  evidence  which  holds  that  to  be  sufficient 
or  satisfactory  evidence  which  satisfies  an  unprejudiced 
mind.* 

§  59.  Presumptions  of  negligence.— In  many  cases,  the 
maxim  "  res  ipsa  loquitur  "  applies.  The  affair  speaks  for 
itself.*  It  is  not  that,  in  any  case,  negligence  can  be  as- 
sumed from  the  mere  fact  of  an  accident  and  an  injury ; 
but,  in  these  cases,  the  surrounding  circumstances  which 
are  necessarily  brought  into  view  by  showing  how  the 
accident  occurred  contain,  without  further  proof,  sufficient 
evidence  of  the  defendant's  duty  and  of  his  neglect  to 
perform  it.  The  fact  of  the  casualty  and  the  attendant 
circumstances  may  themselves  furnish  all  the  proof  of 
negligence  that  the  injured  person  is  able  to  offer,  or  that 
it  is  necessary  to  offer.  The  accident,  the  injury,  and  the 
circumstances  under  which  they  occurred,  are  in  some  cases 
sufficient  to  raise  a  presumption  of  negligence,  and  thus 
cast  upon  the  defendant  the  burden  of  establishing  his 


*  Gandy  v,  Chicago,  &c.  R.  Co., 
30  Iowa,  421 ;  Garrett  v,  Chicago,  &c. 
R.  Co.,  36  Id.  123;  Hart  v,  Hudson 
R.  Bridge  Co.,  80  N.  Y.  622  ;  Jones 
v.  N.-  Y.  Central,  &c.  R.  Co.,  28  Hun, 
364;  Lyons  v.  Rosenthal,  11  Id.  46; 
Nichols  V,  Smith,  115  Mass.  332; 
Quaife  v,  Chicago,  &c.  R.  Co.,  48 
Wise.  513;  Wood  V,  Chicago,  &c.  R. 
Co.,  51  Id.  196;  Illinois  Central  v^ 
Cragin,  71  III.  177;  McKissock  v, 
St.  Louis,  &c.  R.  Co.,  73  Mo.  456; 
Buesching  v,  St.  Louis  Gas  Light  Co., 
73  Id.  219;  Kelly  v,  Hannibal,  &c. 
R.  Co.,  70  Id.  604 ;  Lackawanna,  &c. 
R.  Co.  V.  Doak,  52  Penn.  St.  379. 

*  Cummings  v^  National  Furnace 


Co.,  60  Wise.  603 ;  Briggs  v.  Oliver, 
4  Hurlst.  &  C.  403;  Mullen  v,  St. 
John,  57  N.  Y.  567;  Kearney  v, 
Brighton,  &c.  R.  Co.,  L.  R.  6  Q.  B. 
761;  affi'g  S.  C.  5  Id.  411:  Byrne  v, 
Boadle,  2  Hurlst.  &  C.  722 ;  see  Whit- 
taker^s  Smith  Negl.,  419-429;  Thomp- 
son Negl.,  1 227-1 232.  The  falling  of 
an  elevator  without  apparent  cause, 
raises  presumption  of  negligence  in 
its  construction  or  management  (Ger- 
lack  V,  Eddmeyor,  47  N.  Y.  Superior, 
292).  But  not  so  where  the  cause  is 
known  to  be  something  else  (Bren- 
nan  v.  Gordon  [C.  P.],  3  N.  Y.  State 
Rep.  604). 
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freedom   from  fault     In  the  words  of  Baron  Channell ; 
"  Where  it  is  shown  that  the  accident  is  such  that  its  real 
cause  may  be  the  negligence  of  the  defendant,  and  that 
whether  it  is  so  or  not  is  within  the  knowledge  of  the 
defendant,  the  plaintiff  may  give  the  required  evidence 
of  negligence,  without  himself  explaining  the  real  cause 
of  the  accident,  by  proving  the  circumstances,  and  thus 
raising  a  presumption   that,  if  the   defendant  does  not 
choose  to  give  the  explanation,  the  real  cause  was  neg- 
ligence on  the  part  of  the  defendant."  ^    Thus,  not  only 
is  it  evidence  of  negligence  to  show  that  the  defendant 
or  his  chattel  was  trespassing  on  the  plaintiffs  premises, 
and  that  the  injury  occurred  in  consequence  of  that  tres- 
pass, but  it  is  also  sufficient  to  show  that  something  be- 
longing to  the  defendant,  which  ought  not  to  have  been 
on  the  highway  at  the  time,  injured  the  plaintiff  while  he 
was  on  the  highway.'     If  the  defendant  was  not  in  fault, 
it  is  for  him  to  prove  it.     For,  on  such  a  state  of  facts, 
the  presumption  is  that  he  has  violated  the  duty  which 
the  law  imposes  upon  him,  of  using  due  care  to  keep  his 
property  off  the  highway.*    On  proof,  however,  that  he 


*  Bridges  V.  North  London  R.  Co., 
L.  R.  6  Q.  B.  377,  391.  Proof  of 
the  occurrence  of  an  accident  which 
under  ordinary  circumstances  would 
not  have  happened  if  due  care  had 
been  exercised,  raises  a  presumption 
of  negligence,  and  to  rebut  this  pre- 
sumption defendant  must  show  that  in 
the  selection  and  operation  of  the  ma- 
chinery which  caused  or  contributed 
to  the  accident,  he  used  due  care,  skill 
and  prudence,  but  he  is  not  required 
to  furnish  a  satisfactory  explanation 
of  the  cause  of  the  accident  to  relieve 
himself  from  liability,  as  where  acci- 
dental detachment  of  part  of  cars  of 
a  train  caused  accident  (Tuttle  v, 
Chicago,  &c.  R.  Co.,  48  Iowa,  236). 

»  Thus,  if  a  traveler  on  the  high- 


way is  injured  by  a  hot  cinder  falling 
from  defendant's  locomotive,  negli- 
gence is  sufficiently  proved,  because 
plaintiff  has  been  interfered  with,  in 
the  exercise  of  his  natural  rights,  and 
the  presumption  is,  that  if  defendant 
exercised  due  care,  it  would  be  able 
to  confine  its  fire  to  its  own  premises 
(Lowery  v,  Manhattan  R.  Co.,  99 
N.  Y.  158;  S.  P.  Wiedmer  v,  N.  Y. 
Elevated  R.  Co.,  41  Hun,  284). 

'  The  owner  of  a  building  adjoin- 
ing a  street  or  highway  is  under  a 
legal  obligation  to  take  reasonable 
care  that  it  is  kept  in  proper  condi- 
tion, so  that  it  shall  not  fsill  into  the 
street  or  highway  and  injure  persons 
lawfully  there.  From  the  happening 
of  such  an  accident,  in  the  absence  of 
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has  used  due  care  for  that  purpose,  the  burden  of  proof 
is  again  upon  the  plaintiff,  to  show  other  negligence,^  such, 
for  example,  as  that  the  defendant  did  not  use  a  proper 
degree  of  care  to  control  his  property,  after  it  had  got 
upon  the  highway. 

§  60.  Illustrations  of  presumptive  negligence.— Proof  of 
an  injury  occurring  to  defendant  as  the  proximate  result 
of  an  act  which,  under  ordinary  circumstances,  would  not, 
if  done  with  due  care,  have  injured  any  one,  is  enough 
to  make  out  a  presumption  of  negligence.  When  a  thing 
which  causes  injury  is  shown  to  be  under  the  management 
of  the  defendant,  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  a  want  of  care.*    Thus,  **  a 


explanatory  circumstances,  negligence 
will  be  presumed,  and  the  burden  is 
upon  the  owner  of  showing  the  use  of 
ordinary  care  (Mullen  v,  St.  John,  57 
N.  Y.  567). 

^  If  defendant  proves,  in  the  case 
of  a  flying  cinder,  that  it  used  the  best 
known  appliances  for  the  purpose  of 
keeping  cinders  from  escaping,  and 
there  is  some  proof  that  they  were  in 
good  order,  and  none  that  they  were 
not,  and  if  defendant  was  authorized 
by  law  to  use  fire  in  the  place  where 
it  was  used,  the  presumption  of  n^li- 
gence  is  rebutted,  especially  if  it  is 
also  proved  that  the  partial  escape  of 
such  cinders  is  inevitable  (Searles  v, 
Manhattan  R.  Co.,  loi  N.  Y.  661); 
S.  P.  McCaig  V,  Erie  R.  Co.,  8  Hun, 
599.  The  presumption  of  negligence 
that  obtains  from  the  fact  of  the  burst- 
ing of  a  steam  boiler  may  be  overcome 
by  proof  of  the  application  of  every 
test  recognized  as  necessary  by  experts ; 
it  is  not  necessary  to  show  that  every 


test  known  to  experts  was  applied 
(Robinson  v,  N.  Y.  Central  R.  Co.,  20 
Blatchf.  338).  The  fact  that  the  boiler 
was  purchased  of  reputable  nuuiufac- 
turers  is  proper  to  be  considered  as 
tending  to  justify  its  use  (Losee  v. 
Buchanan,  51  N.  Y.  476).  Sec  Rose 
V.  Stevens,  &c.  Transp.  Co.,  20 
Blatchf.  411;  Posey  v.  Scofidd,  10 
Fed.  Rep.  140 ;  McMahon  v.  David- 
son, 12  Minn.  357. 

'  Scott  V.  London  Dock  Co.,  3 
Hurlst.  &  C.  596.  The  fact  that  the 
defendant's  telegraph  wires  were 
swinging  across  the  highway  and  so 
near  the  surface  as  to  endang^er  ordi- 
nary travel,  so  that  the  plaintiff's 
wagon  became  entangled  in  one  of 
the  wires,  is  prima  facie  evidence  of 
negligence  (Thomas  z'.  Western  Union 
TeL  Co.,  100  Mass.  156).  In  Gee  v. 
Metropolitan  R.  Co.  (L.  R.  8  Q.  B. 
161),  the  plaintiff,  a  passenger  upon 
one  of  the  defendant's  trains,  on  rising 
from  his  seat  with  the  intention  of 
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barrel  cannot  roll  out  of  a  warehouse  window,  without 
some  negligence,"*  and  "it  is  not  a  matter  of  common 
occurrence  for  bricks  to  come  loose  and  to  fall  from  the 
fabric  to  which  they  belong."  *    Experience  teaches  that 


looking  out  of  the  window  to  see  the 
lights  of  the  next  station,  placed  his 
hand  upon  the  bar  across  the  window 
of  the  carriage  door.    The  pressure 
caused  the  door  to  fly  open,  and  the 
plaintiff  fell  out  and  was  injured.  These 
circumstances  were  held  to  create  a 
presumption  of  negligence  on  the  part 
of  the  defendant.     In  Eagle  Packet 
Co.  V.  Defries  (94  111.  598),  it  appeared 
that  the  plaintiff,  while  going  ashore 
from  defendant's  boat,  was  injured  by 
the  falling  of  a  stage  plank,  over  which 
passengers  were  going  ashore.      It 
was  held  that,  under  the  circumstan- 
ces, the  fall  of  the  plank  was  presump- 
tive evidence  of  a  careless  performance 
of  duty.    Negligence  will  be  presumed 
from  the  mere  facts  that  defendant 
made  an  excavation  on  his  own  prem- 
ises, and  that  plaintiff's  ouilding,  near 
by,  cracked  and  sank  (Ward  v,  An- 
drews, 3  Mo.  App.  403). 

»  Per  Pollock,  C.    B.,    Byrne  v. 
Boadle,  2  Hurlst  &  C.  722.    In  that 
case,  the  plaintiff  was  injured  by  a 
barrel  falling  from  the  window  of  a 
shop  into  the  highway.     The  mere 
fisbct  of  the  injury  and  the  cause  of  it 
was  held  to  create  a  presumption  of 
negligence  on  the  part  of  the  ware- 
housekeeper.      In  Scott  V,  London 
Dock  Co.  (3  Hurlst.  &  C.  596),  the 
plaintiff'  was  injured  by  bags  of  coffee 
Calling  upon  him  while  passing  defend- 
ant's warehouse.     It  was  held  that 
these  facts  established  a  prima  facie 
case  (see  Briggs  v,  Oliver,  4  Hurlst. 
&  C.  403).     In  Lyons  v,  Rosenthal 
(li  Hun,  46),  the  plaintiff,  a  truckman 
who  had  just  delivered  goods  to  the 
occupant   of  the  ground  floor  of  a 


warehouse,  was  standing  near  the 
clerk's  desk  to  receive  his  pay.  A 
box  of  goods  was  being  hoisted  up  a 
hatchway  into  defendant's  store  upon 
an  upper  floor.  As  the  box  reached 
the  defendant's  floor,  the  hooks  at- 
tached to  the  sides  of  the  box  broke, 
and  the  box  fell  to  the  flrst  floor  and 
struck  the  plaintiff.  The  trial  judge's 
refusal  to  charge  that  the  falling  of  the 
case  raised  a  presumption  of  negli- 
gence on  the  part  of  defendant,  which, 
in  the  absence  of  explanation,  would 
justify  the  jury  in  finding  against  him, 
was  held  error. 

■  Per  Cockbum,  C.  J.,  Kearney  v. 
London,  Brighton,  &c.  R.  Co.,  L.  R. 
5  Q.  B.  411 ;  L.  R.  6  Q.  B.  759.  In 
that  case,  the  plaintiff,  while  passing 
under  a  brick  bridge,  three  years  old, 
was  struck  and  injured  by  a  falling 
brick.  A  railroad  train  had  passed 
over  the  bridge,  just  before  the  acci- 
dent. "It  is  true,"  said  Cockbum, 
C.  J.,  "that  it  is  possible  that  from 
changes  in  the  temperature,  a  brick 
might  get  into  the  condition  in  which  • 
this  brickwork  appears  to  have  been 
from  causes  operating  so  speedily  as 
to  prevent  the  possibility  of  any  dili- 
gence and  care,  applied  to  such  a  pur- 
pose, intervening  in  due  time  so  as  to 
prevent  any  accident.  But  inasmuch 
as  our  own  experience  of  these  things 
is  that  bricks  do  not  fall  out,  when 
brickwork  is  kept  in  a  proper  state  of 
repair,  I  think  where  an  accident  of 
this  sort  happens,  the  presumption  is 
that  it  is  not  the  frost  of  a  single  night 
or  of  many  nights  that  would  cause 
such  a  change  in  the  state  of  the  brick- 
work, as  that  a  brick  would  fall  out  in 
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buildings,  if  properly  constructed,  do  not  fall  without  ade- 
quate cause.  If  no  external  violence  appears,  the  fair 
presumption  is  that  the  fall  of  a  building  occurs  through 
some  serious  defect  in  the  condition  of  the  building,  which 
could  scarcely  have  escaped  the  observation  of  the  owner. 
The  mind  is  thus  led  to  a  presumption  of  negligence  on 
his  part.^ 

this  way;  and  it  must  be  presumed 
that  there  was  not  that  inspection  and 
that  due  care  on  the  part  of  the  defend- 
ant which  it  was  their  duty  to  apply." 
1  Mullen  V,  St.  John,  57  N.  Y.  567; 
Vincett  v.  Cook,  4  Hun,  318.  Al- 
though, a  scaffold,  from  the  falling  of 
which  plaintiff  was  injured,  may  be 
presumed  to  have  b^n  negligently 


constructed,  from  the  fact  that  it  fell, 
so  as  to  justify  submitting  to  the  jury 
the  question  of  negligence,  yet  where 
the  other  evidence  produced  by  de- 
fendant shows  that  there  was  no 
negligence  in  the  construction  of  the 
scaffold,  the  complaint  is  properly 
dismissed  (Flynn  v,  GaUagfaer,  52 
Super.  Ct.  524). 
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^  Contributory  negligence  has  been 
made  the  subject  of  a  separate  treatise 
by  Mr.  Charles  F.  Beach,  Jr.,  which 
will  be  found  very  useful  in  the  pre- 
paration of  cases  where  this  is  an 
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important  issue.  The  subject  itself  is 
so  large,  and  the  decisions  so  numer- 
ous, that  full  justice  cannot  be  done  to 
them  within  the  narrow  limits  to  which 
we  are  necessarily  confined. 
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§  61.  Contributory  negligence  defined.— One  who,through 
the  mere  negligence  of  another,^  suffers  an  injury,  to  the 
bringing  about  of  which  *  the  want  of  ordinary  care '  or 
the  willful  wrong*  of  himself  or  of  any  person  for  whose 


*  Sanford  v.  Eighth  Av.  R.  Co.,  23 
N.  Y.  343,  and  other  cases  cited  post^ 

§64. 

'  See  Hughes  v,  Muscatine,  44 
Iowa,  672.  It  is  not  necessary  that 
the  plaintiffs  negligence  should  have 
amounted  to  more  than  a  careless 
exposure  of  his  person  or  property  to 
the  risk  of  injury.  This  will  appear 
from  the  great  majority  of  cases  here- 
after cited. 

«  Wilds  V.  Hudson  River  R,  Co., 
24  N.  Y.  430;  Johnson  v,  Hudson 
River  R.  Co.,  20  N.  Y.  65 ;  Button  v. 
Hudson  River  R.  Co.,  18  Id.  248; 
Welling  V.  Judge,  40  Barb.  193;  Run- 
yon  V.  Central  R.  Co.,  25  N.  J.  Law, 
556;  Ohio,  &c.  R.  Co.  V,  GuUett,  15 
Ind.  487;  Evansville,  &c.  R.  Co.  v, 
Lowdermilk,  Id.  120;  Washburn  v, 
Tracy,  2  D.  Chip.  (Verm.)  136. 

*  Terry  v,  N.  Y.  Central  R.  Co.,  22 
Barb.  574;  Roulston  v,  Clark,  3  E. 
D.  Smith,  366.  Therefore,  where  the 
plaintiff  rode  upon  the  locomotive  of 
the  defendants,  with  notice  that  it  was 
contrary  to  defendants'  orders  to  the 
engineer,  he  cannot  recover  for  injuries 
received  through  the  defendants'  neg- 
ligence, while  on  the  locomotive  (Rob- 
ertson V,  N.  Y.  &  Erie  R.  Co.,  22 
Barb.  91).  This  rule  was  applied  in 
Waterbury  v.  N.  Y.  Central,  &c.  R. 
Co.  (21  Blatchf.  314),  and  Austin  v. 
Great  Western,  &c.  R.  Co.  (L.  R.  2  Q. 
B.  442).  Compare  Carter  v,  Louis- 
ville, &c.  R.  Co.,  98  Ind.  552.    So  a 


conductor  of  a  train,  having  control  ot 
its  speed,  who  safifers  it  to  run  at  a 
rate  of  speed  above  that  allowed  by 
the  rules  of  the  company,  or  is  care- 
less in  ^*the  make  up"  of  the  train, 
and  runs  backward,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
his  recovering  for  a  resulting  injury 
(St.  Louis,  &c.  R.  Co.  V,  Morgart,  45 
Ark.     318).      So    a    passenger  who 
jumps  from  a  moving  train,  against  the 
remonstrance  of  the  train-men  (Penn- 
sylvania R.  Co.  V,  Aspell,  23  Fenn.  St. 
147 ;  Jewell  v,  Chicago,  &c.  R.  Co.,  54 
Wise.  610 ;  Burrows  v.  Erie  R.  Co., 
63  N.  Y.  556;  rev'g  3  T.  &  C.  44),  or 
rides  in  a  baggage  car,  contrary  to  the 
rules  of  the  company  (Pennsylvania  R. 
Co.  V,  Langdon,  92  Penn.   St.  21; 
Kentucky  Central  R.  Co.  v.  Thomas, 
79  Ky.  160;  Houston,  &c.  R.  Co.  v. 
Clemmons,  55  Tex.  88),  even  with  the 
consent  of  the  conductor  (Pennsyl- 
vania R.  Co.  V.  Langdon,  supra),  or 
upon  a  freight  train  (Houston,  &c.  R. 
Co.  V.  Moore,  49  Tex.  31 ;  Eaton  v. 
Delaware,  &c.  R.  Co.,  57  N.  Y.  382; 
Sherman  v,  Hannibal.  &c  R.  Co.,  72 
Mo.  62),  or  on  hand-cars,  in  violation 
of  the  company*s  rules  (Hoart^.  Maine 
Central  R.  Co.,  70  Maine,  65;  Mc- 
Queen V,  Central  Branch  R.  Co.,  30 
Kans.  689 ;  Pool  v.  Chicago,  &c.  R. 
Co.,  53  Wise.  657),  is  willfully  negli- 
gent.    As  to  riding  on  the  roof  of  a 
freight-car,  see  Indianapolis,  &c.  R. 
Co.   V.  Horst  (93  U.  S.  291).     If  a 
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act  or  neglect  *  in  that  matter  he  was  responsible,*  so  far 
proximately  *  contributed  *  as  that,  but  for  such  concurring 


passenger  is  received  on  a  freight 
train,  though  against  the  rule  of  the 
company,  and  pays  his  fare,  the  rela- 
tion of  carrier  and  passenger  is  estab- 
lished, and  he  may  recover  (Edgerton 
V.  N.  Y.  &  Harlem  R.  Co.,  39  N.  Y. 
227;  Creed  v.  Pennsylvania,  &c.  R. 
Co.,  86  Penn.  St.  139;  Ryan  v,  Cum- 
berland Iron  Co.,  23  Id.  384;  O'Don- 
ncll  V.  Allegheny  Valley  R.  Co., 
59  Id.  239;  Dunn  v.  Grand  Trunk 
R.  Co.,  58  Maine,  187;  Murch 
V,  Concord  R.  Co.,  29  N.  H.  9; 
Gillshannon  v.  Stony  Brook  R.  Co.,  10 
Cush.  228;  Lawrenceburg,  &c.  R.  Co. 
V,  Montgomery,  7  Ind.  476 ;  Arnold  v, 
Illinois,  &c.  R.  Co.,  83  111.  273; 
Chicago,  &c.  R.  Co.  v,  Hazzard,  26 
Id.  375  ;  Lucas  v,  Milwaukee,  &c.  R. 
Co.,  33  Wise.  41;  Sheerman  v.  Toron- 
to, &c.  R.  Co.,  34  Upper  Canada  Q. 
B.  451 ;  Graham  v,  Toronto,  &c.  R. 
Co.,  23  Id.  C.  P.  541).  See  chapters 
on  Carriers  of  Passengers,  and 
Operation  of  Railroads,  /<7j/. 
There  was  no  room  inside  of  a  sleigh 
for  plaintiff,  a  passenger  on  it,  so  he 
stood  on  the  steps  at  the  side  and  was 
injured  by  another  sleigh  running  into 
it.  Held,  not  negligence  per  se  to 
stand  on  the  steps,  but  a  question  for 
the  jury  (Spooner  v,  Brooklyn  R.  Co., 
54  N.  Y.  230,  overruling  S.  C.  31  Barb. 
419) ;  s.  P.  Clarke  v.  Eighth  Av.  R. 
Co.,  36  N.  Y.  137 ;  Ashbrook  v. 
Frederick,  &c.  R.  Co.,  18  Mo.  App. 
290  [standing  on  platform  of  street 
car],  it  has  been  often  held  to  be 
negligence  per  se  for  a  passenger  to 
put  his  arm,  head,  or  any  part  of  his 
body  out  of  the  car  window  (Pittsburgh, 
Ac.  R.  Co.  V.  McClurg,  56  Penn.  St. 
394  [overruling  New  Jersey,  &c.  R. 
Co.  V.  Kcnnard,  21  Id.  203] ;  Pitts- 
burgh, &c.  R.  Co.  V.  Andrews,  39  Md. 


329 ;  Todd  V.  Old  Colony,  &c.  R.  Co., 
3  Allen,  18 ;  s.  C.  7  Id.  207 ;  Dun  v. 
Seaboard,  &c.  R.  Co.,  78  Va.  645; 
Holbrook  v,  Utica,  &c.  R.  Co.,  12  N. 
Y.  236 ;  Indianapolis,  &c.  R.  Co.  v, 
Rutherford,  29  Ind.  82) ;  though  it  has 
been  held  that  plaintiffs  negligence  in 
such  a  case  is  for  the  jury  (Barton  v. 
St.  Louis,  &c.  R.  Co.,  52  Mo.  253; 
Francis  v.  N.  Y.  Steam  Co.,  i  N.  Y. 
State  Rep.  [C.  P.J  261 ;  Spencer  v, 
Milwaukee,  &c.  R.  Co.,  17  Wise.  503;) 
(certainly  where  the  passenger  simply 
leaned  against  the  window  (Farlow 
V,  Kelly,  108  U.  S.  288.  Compare 
Gee  V,  Metropolitan  R.  Co.,  L.  R.  8 
Q.  B.  161 ;  Adams  v.  Lancashire,  &c 
R.  Co.,  L.  R.  4  C.  P.  739). 

^  Plaintiff,  in  a  strange  city  on  a 
dark  midnight,  was  accompanied  by 
a  friend  who  had  a  lantern.  He 
knew  he  was  near  a  stream,  but  left 
his  companion,  and,  misled  by  a  re- 
flection on  the  water,  fell  through  an 
unguarded  opening  into  the  water. 
Held  that  the  injury  was  the  result  of 
his  own  negligence  (Cummins  v, 
Syracuse,  100  N.  Y.  637,  reversing  s. 
C.  29  Hun,  144.     See  §  ^lyposf), 

»  See  §§  65-86,  post, 

8  See  S  94,  posL 

*  **  Contributed  "  is  the  word  used 
in  most  of  the  decisions  (see  Wilds  v. 
Hudson  River  R.  Co.,  24  N.  Y.  430; 
Johnson  v,  Hudson  River  R.  Co.,  20  N. 
Y.  65,  73;  Button  V.  Hudson  River  R. 
Co..  18  Id.  248;  Munger  v,  Tonawan- 
da  R.  Co.,  4  Id.  349;  Welling  v. 
Judge,  40  Barb.  193;  Mangam  v, 
Brooklyn  R.  Co.,  36  Id.  230;  Clark 
V.  Eighth  Av.  R.  Co.,  32  Id.  657 ; 
Talmadge  v.  Rensselaer,  &c.  R.  Co., 
13  Id.  493;  Brand  v.  Schenecta- 
dy, &c.  R.  Co.,  8  Id.  368 ;  Barnes  v. 
Cole,  21  Wend.  188;  Owen  v,  Hudson 
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and   co-operating   fault,  the  injury  would  not  have  hap- 


Rivcr  R.  Co.,  2  Bosw.  374 ;  Delafield 
t/.  Union  Ferry  Co.,  10  Id.  216;  Morris 
V,  Phelps,  2  Hilt.  38  ;  Clark  v,  Kirwan, 
4  £.  D.  Smith,  21 ;  Drake  v.  Mount, 
33    N.   J.  Law,   441 ;    Witherley  v. 
Regent's  Canal  Co.,  12  C.  B.  N.  S.  2; 
Tuff  V.  Warman,  5  Id.  573;  2  Id.  740; 
Walton  V,  Brighton,  &c.  R.   Co.,  i 
Harr.  &  Ruth.  424;  Dowell  v.  Gen. 
Steam  Nav.  Co.,  5  El.  &  B.  195;  Ellis 
V.  Southwestern  R.  Co.,  2  Hurlst.  &  N. 
424 ;  New  Haven  Steamboat,  &c.  Co. 
V,  Vanderbilt,  16  Conn.  420;  Griggs 
V,  Fleckenstein,    14  Minn.   81.    See 
also  Michigan,  &c.  R.  Co.  v,  Leahey, 
10  Mich.  193;  West  z^.  Martin,  31  Mo. 
375;  Winship  v,  Enfield,  42  N.  H. 
197;  Norris  v,  Litchfield,  35  Id.  271; 
Drake  v.  Phil.  &  Erie  R.  Co.,  51  Pcnn. 
St.  240;  Little  Schuylkill  R.   Co.  v. 
Norton,  24  Id.  465 ;  Noyes  v,  Morris- 
town,  I  Verm.  353;  Briggs  v.  Guil- 
ford, 8  Id.  264;  Murch  v.  Concord  R. 
Co.,  29  N.  H.  9;   Cleveland,  &c.  R. 
Co.  V,  Terry,  8  Ohio  St.  570;  Ohio, 
&c.  R.  Co.  V.  GuUett,  15  Ind.  487; 
Toledo,  &c.  R.  Co.  v.  Goddard,  25  Id. 
185  ;  Callahan  v,  Wame,  40  Mo.  131). 
Sometimes  the  language  used  is,  that 
the  plaintiff  cannot  recover  if  his  own 
negligence  concurred  (Hance  v,  Cayu- 
ga, &c.  R.  Co.,  26  N.  Y.  428 ;  Button 
V,  Hudson  River  R.  Co.,  18  Id.  248; 
Cook  V,  Champlain,  &c.  R.  Co.,  i 
Denio,  91;  Owen  v,  Hudson  River  R. 
Co.,  7  Bosw.  329;  Heil  v,  Glanding, 
42  Penn.  St.  493;  Penn.  R.  Co.  v, 
Aspell,  23  Id.  147  ;  Pennsylvania  R. 
Co.  V.  Zebe,    33  Id.   318 ;  Woods  v. 
Jones,   34   La.   Ann.    1086),    or   co- 
operated in  producing  the  injury  (Ter- 
ry t/.  N.  Y.  Central  R.  Co.,  22  Barb. 
574;  Sheffield  v.   Rochester,  &c.  R. 
Co.,  21  Id.  339;  Clark  v.  Syracuse,  &c, 
R.  Co.,  II  Id.  112;  Tonawanda  R.  Co. 
V.  Munger,  5  Denio,  255  ;  Timmons  v. 


Central  Ohio  R.  Co.,  6  Ohio  St  105; 
Kerwhacker  v.  Cleveland,  &c:  R.  Co.» 
3  Id.  172).  In  other  cases,  it  is  said 
simply  that  the  plaintiff  must  be  with- 
out fault  (Spencer  v.  Utica,  &c.  R.  Co., 
5  Barb.  337 ;  Brown  v.  Maxwell,  6  Hill, 
592),  or  that,  as  between  the  parties, 
the  injury  must  be  caused  j^/^^  by  the 
defendant's  fault  (Grippen  v.  N.  Y. 
Central  R.  Co.,  40  N.  Y.  34 ;  Bigelow 
V,  Reed,  51  Maine,  325),  or  that  he 
cannot  recover  if  the  injury  is  the 
result  of  the  want  of  ordinar)'  care  on 
the  part  of  both  parties  (Reeves  v. 
Delaware,  &&  R.  Co.,  30  Penn.  St. 
454;  Williams  v.  Michigan  Central  R. 
Co.,  2  Mich.  259;  Duggins  v.  Watson, 

15  Ark.  118),  or  that  the  plaintiff 
cannot  recover,  if  by  the  use  of 
ordinary  care  he  might  have  avoided 
the  injury  (Beers  v,  Housatonic  R. 
Co.,  19  Conn.  566 ;  Beatty  v.  Gilmore, 

16  Penn.  St.  463;  Hassa  v,  Junger,  15 
Wise.  662).  In  an  action  for  damages 
occasioned  by  collision  with  a  train,  it 
was  held,  that  if  by  the  exercise  of 
ordinary  skill  and  care  the  plaintiff 
could  have  avoided  the  injury,  or  if 
his  conduct  contributed  to  produce 
it,  he  cannot  recover  (Runyon  v. 
Central  R.  Co.,  25  N.  J.  Law,  556). 
In  Scotland  the  same  principle  has 
been  expressed  in  various  forms 
(M'Naughton  v.  Caledonian  R.  Co., 
21  Dunlop,  160;  Hay,  260;  Davidson 
V.  Monkland  R.  Co.,  17  Dunlop,  1038; 
Hay,  27 ;  O'Neile  v.  Neilson,  20  Dun- 
lop, 427 ;  Hay,  299).  These  variations 
of  language  are  of  no  practical  im- 
portance, as  it  will  be  found  thai  the 
meaning  of  the  court  was  substantially 
the  same  in  each  case,  and  the  de- 
cisions all  stand  on  one  principle, 
which  is,  however,  best  expressed  in 
the  word  we  have  used  in  the  text; 
though  it  has  been  criticised  as  *'  much 
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pened,^  cannot  recover  in  any  court  (other  than  in  admiral- 
ty *)  any  compensation  •  for  such  injury,  unless  the  more 
proximate   cause  thereof  is   the   omission   of   the   other 


too  loose,"  and  as  "a  very  unsafe 
word  "  (Crompton,  J.,  Tuff  v.  Warman, 
5  C,  B.  N.  S.  573,  584).  Undoubtedly 
It  is  a  word  which  should  not  be 
used,  in  charging  a  jury,  without 
explanation. 

'  Wilds  V.  Hudson  River  R.  Co., 
24  N.  Y.  430 ;  Railroad  Co.  v.  Jones, 
95  U.  S.  439;  Woods  V.  Jones,  34  La. 
Ann.  1086 ;  Murphy  v.  Deane,  loi 
Mass.  455 ;  Hickey  v.  Boston,  &c.  R. 
Co.,  14  Allen,  429;  Thomas  v.  Ken- 
yon,  I  Daly,  132 ;  Tuff  v,  Warman,  5 
C.  B.  N.  S.  573 ;  affirming  s.  C.  2  Id. 
740 ;  Central  R.  Co.  v.  Moore,  24  N. 
J.  Law,  824 ;  Runyon  v.  Central  R. 
Co.,  25  N.  J.  Law,  556;  Moore  v. 
Central  R.  Co.,  24  Id.  268;  Telfcr  v. 
Northern,  &c.  R.  Co.,  30  Id.  188; 
Pennsylvania,  &c.  R.  Co.  v.  Langdon, 
92  Penn.  St  21 ;  Northern  Central  R.Co. 
V.  State,  31  Md.  357 ;  Paducah,  &c.R. 
Co.  V.  Hoehl,  12  Bush,  41 ;  Covington 
V.  Bryant,  7  Id.  248 ;  Kentucky,  &c.  R. 
Cou  V.  Thomas,  79  Ky.  160 ;  Louisville, 
&C.  R.  Co.  V.  Goetz,  79  Id.  442; 
Houston,  &C.  R.  Co.  v.  Clemmons,  55 
Tex.  88;  Colorado,  &c.  R.  Co.  v. 
Holmes,  5  Colo.  197. 

'  In  admiralty  the  loss  is  equitably 
apportioned  according  to  the  degree  ot 
negligence  on  each  side  (The  Clara, 
102  U.  S.  203;  The  Morning  Light,  2 
Wall  550;  The  Baltimore,  8  Id.  377; 
The  Continental,  14  Id.  345 ;  Cushing 
V.  The  Fraser,  21  How.  U.  S.  184; 
Rogers  v.  The  St.  Charles,  19  Id.  108; 
The  Catharine  v.  Dickinson,  17  Id. 
170;  Vauz  V.  Sheffer,  8  Moore  P.  C. 
75).  But  In  a  court  of  common  law 
the  same  rule  is  .applied  to  cases  of 
mantime  collisions  as  to  any  other 
Mrctic  Ins.  Co.  v.  Austin,  69  N.  Y. 
470;  Dowcll  V.  General  Steam  Nav. 


Co.,  5  £1.  &  Bl.  195 ;  General  Steam 
Nav.  Co.  V.  Mann,  14  C.  B.  127; 
Wright  V,  Brown,  4  Ired.  N.  C.  Law, 
95 ;  The  Zeba,  2  Hughes,  64 ;  Union 
S.  S.  Co.  V,  New  York,  &c.  S.  S.  Co., 
24  How.  U.  S.  307;  The  Farmer  v. 
McCraw,  26  Ala.  189 ;  Broad  well  v. 
Swigert,  7  B.  Mon.  39). 

"  In  the  absence  of  special  statutes 
(such  as  those  of  Kentucky,  Tennessee 
and  Georgia),  it  is  a  complete  bar  to 
any  claim,  as  all  the  cases  show,  unless 
it  only  served  to  increase  the  damage, 
and  not  to  produce  the  injury  (Stebbins 
V.  Central  Vt  R.  Co.,  54  Verm.  464; 
Hunt  V,  Lowell  Gas  Co.,  i  Allen, 
343;  Sherman  v.  Fall  River  Iron  Co., 
2  Id.  524;  Hibbard  v.  Thompson,  109 
Mass.  286;  Chase  v.  N.  Y.  Central  R. 
Co.,  24  Barb.  273 ;  Thomas  v.  Ken- 
yon,  I  Daly,  132;  Gould  V.  McKenna, 
86  Penn.  St.  297 ;  Wright  v.  Illinois, 
&c.  Tel.  Co.,  20  Iowa,  195 ;  Matthews 
V,  Warner,  29  Gratt.  570;  Secord  v. 
St  Paul,  &c.  R.  Co.,  5  McCrary,  515; 
Fay  V.  Parker,  53  N.  H  342;  Law- 
rence V,  Housatonic  R.  Co.,  29  Conn« 
390).  In  Rowell  v.  Railroad  Co.  (57 
N.  H.  132)  it  was  held  that  under  a 
statute  giving  railway  companies  an 
insurable  interest  in  the  property  along 
the  line  of  their  road,  the  plaintiffs 
contributory  negligence  was  no  de- 
fense to  an  action  for  the  negligent 
communication  of  fire.  The  English 
rule  is  that  the  defendant  is  liable,  if  at 
all,  for  the  whole  damage  (Greenland 
V,  Chaplin,  5  Exch.  243),  except  where 
the  effect  of  the  plaintiffs  n^igence 
is  plainly  separable  from  that  of  the 
defendant  (Nitro-Phosphate,  &c.  Co.  v. 
London,  &c.  Docks,  L.  R.  9  Ch.  Div. 

503)- 
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party,  after  having  notice  of  the  danger  *  to  which  the 
contributory  fault  of  the  former  party  has  exposed  him,  to 
use  a  proper  degree  of  care  for  the  purpose  of  avoiding  the 
injury.* 

§  62.  Contributory  negligence  under  statutory  claims.  — 
The  rule  forbidding  a  recovery  for  negligence  where  a 
plaintiff  has  been  guilty  of  negligence  or  other  fault  con- 
tributing to  his  injury,  applies  as  much  to  causes  of  action 
given  by  the  statute,^  as  to  causes  of  action  arising  at  com- 
mon law.  Under  a  statute  giving  a  right  of  action  for  all 
damages  sustained  or  injury  suffered  •' by  reason "  or  "in 
consequence*^  of  neglect  to  do  some  act,  the  ordinary 
rule  as  to  contributory  negligence  is  not  excluded  from 
the  operation  of  the  statute.  In  such  case,  the  practical  con- 
struction given  to  the  statute  is  that  the  injury  is  not  suffered 
by  reason  or  in  consequence  of  the  defendant's  neglect,  but 


*  See  I  99,  p9si;  Barker  v.  Savage, 
45  N.  Y.  191 ;  Brown  v,  Lynn,  31 
Penn.  St.  510;  Northern,  &c.  R.  Qo.v, 
Price,  29  Md.  420;  Lock  v.  First  Div. 
&c.  R.  Co.,  15  Minn.  350;  Nelson  v, 
Atlantic,  &c.  R.  Co.,  68  Mo.  593; 
Scoville  V.  Hannibal,  &c.  R.  Co.,  81  Id. 
434 ;  Zimmerman  v.  Hannibal,  &c.  R. 
Co.,  71  Id.  476 ;  Price  v,  St.  Louis, 
&c.  R.  Co.,  72  Id.  414. 

'  Davies  v.  Mann,  10  Mees.  &  W. 
546.  In  that  case,  the  plaintiff  having 
lettered  the  forelegs  of  his  donkey, 
turned  him  out  on  the  highway  to 
graze.  The  defendant,  driving  reck- 
lessly, ran  over  the  donkey.  The 
plaintiff  having  obtained  a  verdict,  a 
rule  for  a  new  trial  was  refused, 
Abinger,  C.  B.,  sajring:  **As  the 
defendant  might,  by  proper  care,  have 
avoided  injuring  the  animal,  and  did 
not,  he  is  liable  for  the  consequences 
of  his  negligence,  though  the  animal 
may  have  been  improperly  there." 
Parke,  B,  said:  '^Although  the  ass 


may  have  been  wrongfully  there,  still 
the  defendant  was  bound  to  go  along 
the  road  at  such  a  pace  as  would  be 
likely  to  prevent  mischief.  Were  this 
not  so,  a  man  might  justify  driving 
over  goods  left  on  a  public  highway,  or 
even  over  a  man  lying  asleep  there,  or 
the  purposely  running  against  a  car- 
riage going  on  the  wrong  side  of  the 
road."  See  §  99,  post^  for  a  larger 
discussion  of  this  doctrine. 

»  In  Caswell  v.  Worth  (5  El.  &  B. 
849),  it  was  claimed  that  one  who  suf- 
fered an  injury  from  an  omission  to 
fence  machinery  as  required  by  stat- 
ute, could  not  be  prejudiced  by  his 
contributory  negligence.  But  the 
court  held  that  there  was  no  ground 
for  excepting  such  a  case  from  the 
general  rule.  S.  P.  Reynolds  v.  Hind- 
man,  32  Iowa,  146:  Curry  v,  Chicago, 
&c.  R.  Co.,  43  Wise.  665  and  cases 
infra.  See,  however,  remarks  of  Pig- 
ott,  B.,  in  Britton  v.  Gt.  West  Cotton 
Co.,  L.  R.  7  Exch.  130,  139. 
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rather  in  consequence  of  the  plaintifTs  want  of  ordinary 
care  to  avoid  exposure  to  the  injury.  But  where  a  statute 
gives  an  absolute  right  of  action  for  injuries  suffered  in 
cases  where  certain  precautions  are  not  taken,  without 
qualifying  the  liability,  so  as  to  confine  it  to  injuries  suf- 
fered "by  reason"  or  "in  consequence"  of  such  neglect, 
this  rule  does  not  apply,  and  contributory  negligence  is  no 
defense.  Thus,  where  a  statute  requires  railroad  compan- 
ies to  ring  bells  when  approaching  a  highway  crossing,  or 
keep  a  flagman  stationed  there,  or  use  other  means  to  warn 
travelers,  and  making  them  liable  to  another  person  who 
suffers  injury  by  reason  of  their  omission  to  use  such 
means,  contributory  negligence  is  a  good  defense.^     But 


>  Where  the  statute  does  not  other- 
wise provide,  the  rule  requiring  the 
plaintiff  to  show  that  at  the  time  of 
the  injury  he  was  in  the  exercise  of 
due  care,  is  the  same  in  actions  brought 
under  the  statute  and  at  common  law. 
The  doctrine  of  contributory  negli- 
gence governs  both  classes  of  actions. 
(Thompson  v,  Bridgewater,  7  Pick. 
187;  Adams  v,  Carlisle,  21  Id.  146; 
Munn  V.  Reed,  4  Allen,  431 ;  Plum- 
ley  v.  Birge,  124  Mass.  57;  Denison 
V.  Lincoln,  131  Id.  236;  Taylor  v. 
Carew  Manfg.  Co.,  Id.  ;  s.  C, 
10  N.  £.  Rep.  308.  The  last  case 
was  a  second  trial  (former  trial,  140 
Mass.  150)  upon  an  amended  declara- 
tion for  a  failure  to  furnish,  pursuant 
to  statutory  requirement,  safeguards 
to  an  elevator  and  well- hole,  by  rea- 
son of  which  violation  of  the  statute, 
plaintiff's  intestate  fell  into  the  well- 
hole  and  was  injured.  Held  that 
plaintiff  was  bound  to  show  affirma- 
tively the  decedent^s  exercise  of  due 
care.  s.  P.,  Pakalinsky  v,  N.  Y. 
Central  R.  Co.,  82  N.  Y.  424; 
McGrath  v.  N.  Y.  Central  R.  Co.,  62 
Id.  522  ;  Stevens  v,  Oswego,  &c.  R. 
Co.,  18   Id.  422 ;    Nugent  v,  Vander- 


veer,  38  Hun,  487 ;  Field  v,  Chicago, 
&c.  R.  Co.,  14  Fed.  Rep*  332;  Telfer 
V,  Northern,  &c.  R.  Co.,  30  N.  J. 
Law,  188  ;  Pollock  v.  Eastern  R.  Co., 
124  Mass.  158;  Little  v,  Brockton. 
123  Id.  511 ;  Purl  V,  St.  Louis,  &c 
R.  Co.,  72  Mo.  168;  Holman  v,  Chi- 
cago, &c.  R.  Co.,  62  Id.  562;  PzoUa 
V,  Michigan  Central  R.  Co.,  54  Mich. 
273;  Memphis  v,  Copeland,  61  Ala. 
376;  Peoria,  &c.  R.  Co.  v.  Siltman, 
88  111.  529;  Ransom  v.  Chicago, 
&c.  R.  Co.,  Wise.  22  N.  W. 
Rep.  147.  The  failure  of  a  railway 
company  to  maintain  sign-boards  at 
crossings,  as  required  by  statute,  is 
not  negligence  as  to  persons  who  in 
fact  know  of  the  existence  and  location 
of  the  crossing  (Haas  v.  Grand  Rapids, 
&c.  R.  Co.,  47  Mich.  401 ;  Shaber  v, 
St  Paul,  &c.  R.  Co.,  28  Minn.  103). 
The  cases  are  very  numerous  in  sup- 
port of  the  general  proposition  that 
a  plaintiff,  guilty  of  contributory  neg- 
ligence, cannot  recover  on  the  ground 
that  the  defendant's  negligence  is  a 
violation  of  some  statutory  obligation. 
Mr.  Beach  has  collected  a  great 
number  of  authorities  on  this  point 
(Contrib.  Neg.  S  16). 
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where  a  statute  requires  railroad  companies  to  fence  their 
roads,  and  declares  that,  if  they  omit  to  do  so,  they  shall  be 
liable  to  the  owners  of  all  cattle  which  may  be  injured  by 
trains  running  on  such  unfenced  roads,  contributory  negli- 
gence is  no  defense.* 

§  63.  Reason  of  rule. — ^The  reason  of  the  rule  which  de- 
nies relief  to  an  injured  party  who  has  contributed  to  the 
injury  by  his  own  fault  has  been  variously  stated.  Per- 
haps the  majority  of  opinions  are  in  favor  of  basing  it 
upon  the  other  rule  confining  liability  to  the  party  who  is 


^  Shepard  v.  Buffalo,  &c.  R.  Co., 
35  N.  Y.  641;  Corwin  z/.  N.  Y.  & 
Erie  R.  Co.,  13  Id.  42;  Waldron  v. 
Rensselaer,  &c.  R.  Co.,  8  Barb.  390; 
Brady  v.  Rensselaer,  &c.  R.  Co.,  i 
Hun,  378;  Jeffersonville,  &c.  R.  Co. 
V,  Ross,  37  Ind.  545 ;  Louisville,  &c.  R. 
Co.  V.  Cahill,  63  Id.  340;  Louisville, 
&c.  R.  Co.  V.  Whitesell,  68  Id.  297 ; 
Flint,  &c.  R.  Co.  v.  Lull,  28  Mich. 
510.  In  the  last  case,  Cooley,  J.,  said; 
''If  contributory  negligence  could 
constitute  a  defense,  the  purpose  of 
the  statute  might  be  in  a  great  meas- 
ure, if  not  wholly,  defeated ;  for  the 
mere  neglect  of  the  railway  company 
to  observe  the  directions  of  the  statute 
would  render  it  unsafe  for  the  owner 
of  beasts  to  suffer  them  to  be  at  large, 
or  even  on  his  grounds,  in  the  vicinity 
of  the  road,  so  that  if  he  did  what,  but 
for  the  neglect  of  the  company,  it 
would  be  entirely  safe  and  proper  for 
him  to  do,  the  very  neglect  of  the 
company  would  constitute  its  protec- 
tion, since  that  neglect  alone  rendered 
the  conduct  of  the  plaintiff  negligent.^' 
The  Code  of  Tennessee  requires  all 
railroad  companies  to  keep  a  person 
on  every  locomotive  always  upon  the 
lookout  ahead,  and  when  any  person 
or  animal,  &c.  appears  on  the  track, 
to  sound  the  alarm  whtstle,  put  down 
the  brakes,  and  employ  every  possible 


means  to  stop  the  train;  and  for 
failure  to  observe  these  precautions, 
the  company  is  declared  responsible 
for  all  damages  from  any  accident  or 
collision  that  may  occur.  In  an  action 
under  the  statute,  the  injured  person's 
negligence,  however  gross,  is  no  de- 
fense; but  it  not  only  may,  but  must 
be  considered  in  mitigation  of  dam- 
ages (Nashville,  &c.  R.  Co.  v.  Nowlin, 
I  Lea,  523  ;  Dush  v,  Fitshugh,  2  Id. 
307 ;  Railroad  Co.  v.  Walker,  1 1  Heisk. 
383 ;  Hill  V,  Louisville,  &c.  R.  Co.,  9 
Id.  823;  Nashville,  &c.  R.  Co.  v. 
Carroll,  6  Id.  347 ;  Nashville,  &c.  R. 
Co.  V,  Smith,  6  Id.  174).  As  to  this 
rule,  under  a  similar  statute  in 
Georgia,  see  Macon,  &c.  R.  Co.  v, 
Davis,  27  Geo.  113;  Flanders  v.  Meath, 
27  Id.  358; -Winn  Case,  26  Id.  250; 
Atlanta,  &c.  R.  Co.  v,  Ayres,  53  Id. 
12.  In  Kentucky,  a  statute  (Gen. 
Stat.  ch.  57,  §  3)  provides  for  the  re- 
covery of  punitive  damages  in  certain 
cases  where  death  results  from  the 
'^  willful  negligence"  of  the  defendant ; 
and  it  has  been  held  in  cases  arising 
under  this  statute  that  plaintiffs  con- 
tributory negligence,  in  such  a  case, 
is  no  defense  (Jones  v,  Louisville, 
&c.  R.  Co.  82  Ky.  610);  s.  P.Wallace 
V.  Merrimack  River  Nav.  Co.,  134 
Mass.  95). 
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the  proximate  cause  of  an  injury  ;  ^  and  it  is  said  that,  where 
the  plaintiflTs  negligence  has  contributed  to  his  injury,  his 
act   is  the   proximate  cause  thereof,  and  not  the  act  of 
the  defendant.*     But  there  are  innumerable  cases  in  which 
contributory  negligence  has  been  held  to  bar  a  recovery, 
where  such    negligence  was  certainly  no  more  a  proxi- 
mate cause  of  the  injury  than  the  negligence  of  the  de- 
fendant, if  even  as  much  so.     It  has,  therefore,   been  as- 
serted that  the  reason  of  the  rule  is  that  the  defendant  is 
,not  liable  for  an  injury  of  which  his  negligence  was  not 
sole  cause.^     But  this  is  plainly  not  true,  since  the  con- 
rring  negligence  of  a  stranger  is  no  defense ;  *  and,  even 
.owing  for  that  error  in  the  definition,  it  still  remains  in- 
rrect,  unless  the  rule  lying  at  the  foundation  of  the 
nous  case  of  Davies  v.  Mann,^  now  recognized  by  every 
«rt,  both  in  England  and  America,  with  one  or  two  ex- 
ptions,  is  to  be  ignored.  The  fact  that  courts  of  admiralty 
ive  always  ordered  compensation  in  cases  of  contributory 
;  gligence,  apportioning  the  damages  as  they  deemed  to 
;  just  under  the  circumstances,  and  that  this  course  has 
«n  universally  acquiesced  in  and  given  general  satisfac- 
-    Dn,  affords  strong  proof  that  the  stern  rule  of  common  * 
law  is  not  founded  upon  any  immutable  principle,  but  is 
simply  a  necessary  expedient  for  the  administration  of  sub- 
stantial justice,  through  the  clumsy  methods  which  alone 
are  at  the  control  of  a  court  of  common  law.    We  think 
that  the  Supreme  Court  of  California  has  stated  the  exact 
truth  in  holding  that  the  reason  of  the  rule  is  simply  the 
impossibility  in  most  cases  of  equitably  apportioning  the 
damages  between  the  parties  in  a  common  law  action,*  and 

1  Wharton  Negl.  |  300.  Ind.  185;  Mississippi,  &c.  R.  Co.  v, 

•  Quarterly  Law  Rev.  II,  507.  Mason,  51  Miss.  234. 
■  Grippen  v.  N.  Y.  Central  R.  Co.,  *  See  §  d^,  post, 

40  N.  Y.  34.  See  Philadelphia,  &c.  Co.  *  10  Mees.  &  W.,  546. 

V.  Beyer,  97  Pcnn.  St.  91 ;  New  Jersey  •  Needham  v,  San  Francisco,  &c. 

Express  Co.  v.  Nichols,  33  N.  J.  Law,  R.  Co.,  37  Cal.  409.    See  also  to  similar 

434:  Toledo,  &c.  Co.  2/.  Goddard,  25  effect,  Simpson  v.   Hand,   6  Whart. 
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that,  where  this  impossibility  does  not  exist,  the  rule  itself 
does  not  apply .^ 

§  64.  When  no  defense.— The  rule  excluding  a  recovery 
in  cases  of  contributory  negligence  is  of  course  only  ap- 
plicable to  actions  founded  upon  negligence,  and  does 
not  extend  to  actions  founded  upon  willful  injuries.*  But 
it  does  extend  to  all  kinds  of  negligence,  and  is  as  much 
a  defense  to  a  claim  founded  upon  gross  negligence  as  to 
any  other.^ 

§  65.  Fault  must  be  that  of  iiyured  party.— It  is  only  the 
contributory  fault  of  the  injured  party,  or  of  some  one 
whose  fault  is  imputable  to  him,  that  can  excuse  the 
defendant  The  fault  of  a  mere  stranger,  however  much 
it  may  contribute  to  the  injury,  is  no  defense  for  one 
whose  negligence  was  its  proximate  cause.*     For  con- 


311 ;  Heil  v»  Glandin,42  Penn.  St.  493, 
499;  Railroad  Co.  v.  Norton,  24  Id. 
469;  Kerwhackert^.  CleyelaDd,&c.  R. 
Co.,  3  Ohio  St.  172. 

^  Needham  v,  San  Francisco,  &c. 
R.  Co.,  37  Gal .  409. 

^  Tonawanda  R.  Co.  v.  Munger,  5 
Denio,  255,  267;  Sanford  v.  Eighth 
Ave.  R.  Co.,  23  N.  Y.  343 ;  Welch  v. 
Wesson,  6  Gray,  505 ;  Steele  v.  Burk- 
hardt,  104  Mass.  59;  Banks  «/.  High- 
land St.  R.  Co.,  136  Id.  485;  Wallace 
V.  Merrimack,  &c.  Nav.  Co.,  134  Mass. 
95 ;  Morrissey  v.  Eastern,  &c.  R.  Co., 
126  Id.  377  ;  Johnson  v,  Boston,  &c. 
R.  Co.,  125  Id.  75 ;  Brownell  v,  Flag- 
ler, $  Hill,  282 ;  Steinmetz  v,  Kelly, 
72  Ind.  442;  Pennsylvania,  &c.  R. 
Co.  V.  Sinclair,  62  Id.  301 ;  Salem  v, 
Goller,  76  Id.  291 ;  Birge  v,  Gardner, 
19  Conn.  507 ;  Williams  v,  Michigan, 
&c.  R.  Co.,  2  Mich.  259;  Chicago,  &c. 
R.  Co.  V.  Smith,  46  Id.  504 ;  Cincin- 
nati, &c.  R.  Co.  V,  Waterson,  4  Ohio 
St.  424;  Pittsburgh,  &c.  R.  Co.  v. 
Smith,  26  Id.  124;   Tanner  t'.  Louis- 


ville, &c.  R.  Co.,  60  Ala.  621  ;  Got- 
hard  v.  Alabama,  &c.  R.  Co.,  67  Id. 
114;  Bunting  v.  Central,  &c.  R.  Co., 
16  Nevada,  277 ;  Holstine  v.  Oregon, 
&c.  R.  Co.,  8  Oregon,  163. 

'  Wilds  V.  Hudson  River  R.  Co., 
24  N.  Y.  430;  rev'g  33  Barb.  503; 
Grippen  v,  N.  Y.  Central  R.  Co.,  40 
N.  Y.  34,  51 ;  Mangam  v,  Brooklyn 
R.  Co.,  36  Barb.  230 ;  affirmed,  38  N. 
Y.  455 ;  Neal  v,  Gillett,  23  Conn.  437; 
New  Jersey  Express  Co.  v.  Nichols, 
33  N.  J.  Law,  434 ;  Catawissa  R.  Co. 
V.  Armstrong,  49  Penn.  St.  186;  Cun- 
ningham V,  Lyness,  22  Wise.  236; 
Maumus  v.  Champion,  40  Cal.  121 ; 
Carroll  v.  Minnesota,  &c.  R.  Co.,  13 
Minn.  30;  Griggs  v,  Fleckenstein,  14 
Id.  81 ;  Ruter  v,  Foy,  46  Iowa,  132. 

*  Arctic  Fire  Ins.  Co.  v.  Austin,  69 
N.  Y.  470;  Webster  V.  Hudson  River 
R.  Co.,  38  N.  Y.  161 ;  Barrett  v.  Third 
Ave.  R.  Co.,  45  Id.  628;  Brehm  v. 
Great  Western  R.  Co.,  34  Barb.  256; 
Paulmier  v,  Erie  R.  Co.,  34  N.  J.  Law, 
151 ;  Sullivan  v,  Philadelphia,  &c.  R. 
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venience,   we   shall   designate   the   injured    party   as   the 

plaintiff;   but  it  is  of  course  to  be  understood  that,  in 

an  action  for  injuries  causing  death,  the  deceased  person 

is  the  one  whom  we  shall  designate  as  the  plaintiff;    his 

contributory  fault  being  a  bar  to  the  action  to  precisely 

the  same  extent  as  if  he  were  the  plaintiff  on  record/ 


Co.,  30  Ptnn.  St.  234;  Eaton  v,  Bos- 
ton, &c.  R.  Co.,  II  Allen,  505;  War- 
ren V.  Fitchburg,  &c.  R.  Co.,  8  Id.  227 ; 
Ingalls  V.  Bills,  9  Mete,  i ;  McElroy  v, 
Nashua,  &c.  R.  Co.,  4  Cush.  400;  Cay- 
cer  V.  Taylor,  10  Gray,  274;  Churchill 
V,  Holt,  127  Mass.  165 ;  Harrison  v. 
Great  Northern  R.  Co.,  3  Hurlst.  &  C. 
231 ;  Gee  v.  Metropolitan  R.  Co.,  L. 
R.  8  Q.  B.  161,  174;  Qark  v.  Cham- 
bers, L.  R.  3  Q.  B.  Div.  327 ;    lUidge 
V.  Goodwin,  5  Can*.  &  P.  190.    Where 
an  injury  is  the  result  of  two  concur- 
ring causes,  the  person  who  is  respon- 
sible for  one  of  these  causes  is  not 
exempt  because  the  person  who  is 
responsible   for   the    other   may  be 
equally  culpable  (Lake  v.  Milliken,  62 
Maine,  240 ;  Lane  v.  Atlantic  Works, 
107  Mass.  104;  Booth  v,  Boston,  &c. 
R  Co.,  73  N.  Y.  38).     For  a  full  dis- 
cussion of  this  principle,  see  Cooley  on 
Torts,  132.      See  also  §  ^2,  ante,  and 
§  94,  ^st,    A  gas  pipe  laid  in  a  street 
leaked,  and  the  leaks  were  not  stopped 
by  the  gas  company  when  complaint 
was  made  to  it.    It  was  held  that  this 
negligence  of  the  company  was  the 
proximate,  not  the  remote  cause  of 
an  explosion,  and    the  fact  that  the 
city  contractor,  in  building  a  sewer, 
had  disturbed  and  broken  the  pipe,  had 
no  effect  to  shift  the  cause  (Oil  City 
GsLS  Co.  V,  Robinson,  99  Penn.  St.  i). 
A  gas  company  supplied  plaintiff  with 
a  defective  service  pipe  to  convey  gas 
from  its  main  to  his  meter,  and  the  gas 
leaking,  exploded,  through  the  negli- 
gence of  the  servant  of  a  gas  fitter 
employed  by  plaintiff.    The  cause  of 


action  was  held  to  be  the  negligence 
of  the  company ;  from  the  consequen- 
ces of  which,  the  intermediate  negli- 
gence of  a  person  not  in  plaintiff's 
service  could  not  relieve  it  (Burrows 
V.  March  Gas  Co.,  L.  R.  5  Ex.  67). 

'  In  an  action  for  injuries  causing 
death,  the  sole  test  on  the  question  of 
contributory  negligence,  is  whether 
the  decedent  himself  was  free  from 
fault,  so  as  to  have  entitled  him  to 
maintain  an  action  had  he  lived  (With- 
trleyv.  Regents*  Canal  Co.,  12  C.  B. 
N.  S.  2 ;  Thorogood  v.  Bryan,  8  C. 
B.  115;  Batchelor  v.  Fortescue,  L.  R. 
II  Q.  B.  Div.  474;  Smith  v. Steele,  L. 
R.  10  Q.  B.  125;  Wigmorev.  Jay,  5 
Exch.  354 ;  Dynen  v.  Leach,  26  L.  J. 
Ex.  221 ;  Mansfield  Coal,  &c.  Co.  v, 
McEnery,  91  Penn.  St.  185;  Dennick 
V.  Railroad  Co.,  103  U.  S.  1 1 ;  Scheffer 
V,  Washington,  &c.  R.  Co.,  105  Id. 
249;  Packet  Co.  v.  McCue,  17  Wall. 
508;  Gay  V,  Winter,  34  Cal.  153; 
Cleveland,  &c.  R.  Co.  v.  Crawford, 
24  Ohio  St.  631 ;  Carey  v.  Berkshire 
R.  Co.,  I  Cush.  475;  Bancroft?/.  Bos- 
ton, &c.  R.  Co.,  97  Mass.  275;  State 
V.  Manchester,  &c.  R.  Co.,  52  N.  H. 
528 ;  Bradbury  v.  Furlong,  13  R.  I.  15; 
Rowland  v.  Cannon,  35  Geo.  105 ; 
Berry  v.  Northeastern  R.  Co.,  72  Id. 
137;  Atlanta,  &c.  R.  Co.  v.  Aye;rs,  53 
Id.  12;  Nashville,  &c.  R.  Co.  v.  Smith, 
6Heisk.  174;  Hillt/.  Louisville,  &c.  R. 
Co.,  9  Id.  823 ;  Cumberland,  &c.  R.  Co. 
V,  Fazenbaker,  37  Md.  156;  Hubgh 
V.  New  Orleans,  &c.  R.  Co.,  6  La. 
Ann.  495 ;  Knight  v.  Pontchartrain  R. 
Co.,  23  Id.  462 ;  Lofton  v,  Vogles,  17 
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while  the  contributory  fault  of  the  actual  plaintiff  in  such 
an  action  would  be  no  defense,  except  conceivably  in 
some  extraordinary  case  which  has  never  yet  occurred.* 
And,  where  the  action  is  brought  by  a  parent  or  master 
for  the  loss  of  service  caused  by  an  injury  to  a  child  or 
servant,  the  negligence  of  either  the  plaintiff  of  record 
or  of  the  person  actually  injured  is  to  be  deemed  the 
negligence  of  the  plaintiff,  within  the  meaning  of  this 
chapter.* 

§  66.  Fault  of  stranger  no  defense.— The  fact  that  the 
injury  was  caused  by  the  joint  negligence  of  the  defend- 
ant and  a  stranger  is  of  course  no  defense.'     But,  in  the 


Ind.  105 ;  Indianapolis,  &c.  R.  Co.  v. 
Stout,  53  Id.  143;  Chicago,  &c.  R.  Co. 
V,  Clark,  2  111.  App.  116;  Toledo,  &c. 
R.  Co.  V.  Moore,  77  III.  217;  Schmidt 
V.  Chicago,  &c.  R.  Co.,  83  Id.  405; 
Chicago,  &c.  R.  Co.  v.  Triplett,  38  Id. 
482;  Chicago  V,  Starr,  42  Id.  174; 
Kansas,  &c.  R.  Co.  v,  Salmon,  11 
Kans.  83 ;  Ewen  v,  Chicago,  &c.  R. 
Co.,  38  Wise.  613;  Walters  v,  Chicago, 
&c.  R.  Co.,  41  Iowa,  71;  Shoemaker 
V.  Lacey,  38  Id.  277;  Nelson  v,  Chi- 
cago, &c.  R.  Co.,  38  Id.  564 ;  Wey- 
mire  V.  Wolfe,  52  Id.  533;  Elliott  v. 
St.  Louis.  &c.  R.  Co.,  67  Mo.  272; 
Nickerson  v,  Harriman,  38  Maine, 
277;  State  V,  Maine  Central  R.  Co., 
60  Id.  490;  Telfer  v.  Northern,  &c. 
R.  Co.,  30  N.  J.  Law,  188. 

*  The  contributory  negligence  of 
the  plaintiff  of  record  or  of  any  other 
person  interested  in  the  recovery  is 
not  an  available  defense  (Button  v, 
Hudson  R.  R.Co.,i8  N. Y.  248 ;  Wilds 
V.  Hudson  R.  R.Co.,24  Id.  430;  Cleve- 
land, &c.  R.  Co.  V,  Crawford,  24  Ohio 
St.  631.    See  Chapter  VIII.  post, 

■  See  II  70-85, /^f/. 

"  Ante^  I  65,  and  cases  there  cited. 
In  Smith  v,  Dobson  (3  Man.  &  Gr. 
59),  it  appeared  that  the  plaintiff's 
barge  was  sunk  by  a  swell  in  the  river, 


caused  by  two  steamers  owned  by 
different  persons.  The  jury  gave  a 
verdict  against  the  defendant  for  ;£20, 
on  the  ground  that,  the  total  damage 
being  j^8o,  this  was  a  fair  proportion 
for  the  defendant's  share  in  the  trans- 
action, and  the  court  refused  to  inter- 
fere with  the  verdict  on  plaintifiPs  mo- 
tion; A  company  undertaking  for  its 
own  profit  to  maintain  a  channel  for 
carrying  off  water,  and  neglecting  to 
do  so  effectually,  is  responsible  for 
damage  done  to  the  adjoining  land  by 
reason  of  the  banks  giving  way  after 
an  unusual  rainfall,  although  other 
persons  who  were  bound  to  keep  a 
sufficient  outlet  to  the  channel  had 
failed  to  perform  that  duty,  and  had 
thereby  occasioned  an  increase  of 
water  in  the  channel,  without  whfch 
its  banks  would  not  have  given  way 
(Harrison  v.  Great  Northern  R.  Co., 
3  Hurlst.  &  C.  231).  Neverthdess,  it 
has  been  held  in  Maine  and  Massa- 
chusetts, that  a  town  is  not  liable  for 
injuries  caused  by  defects  in  the  high- 
ways, arising  partly  from  the  negli- 
gence of  the  town,  and  partly  from 
that  of  a  private  person,  even  though 
the  plaintiff  is  wholly  free  from  fault 
(Richards  v.  Enfield.  13  Gray,  344; 
Rowell  V,  Lowell,  7  Id.  100;  Alger  v. 
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famous   case  of  Thorogood  v.  Biyan,^  an  English  court 
invented  a  new  application  of  the  old  Roman  doctrine 
of   identification,  and    held  that  a  passenger  in  a  pub- 
lic vehicle,  though  having  no    control    over   the  driver, 
must   be   held  to   be   so   identified  with   the  vehicle   as 
to  be  chargeable  with  any  negligence  on  the  part  of  its 
managers  which  contributed  to  an  injury  inflicted   upon 
such    passenger  by  the  negligence  of  a  stranger.     This 
doctrine,  ^which   we  condemned   in    our  earliest  edition, 
has  been  long  repudiated  in  nearly  all  American  courts,* 
especially  in  the  Supreme  Court  of  the  United  States,* 


Lowell,  3  Allen,  402;  Shepherd  v, 
Chelsea,  4  Allen,  113;  Moulton  v, 
Sanford,  51  Maine,  127).  But  this  is 
on  the  special  ground  that  municipal 
corporations  are  liable  in  such  cases 
only  by  force  of  the  statute,  and  that 
the  statute  does  not  cover  cases  of 
such  joint  negligence.  We  presume 
that  the  third  party  in  fault  would  be 
held  liable  for  the  entire  damage  (see 
Smith  V,  Smith,  2  Pick.  621 ;  McCahill 
V,  Kipp,  2  £.  D.  Smith,  413;  Powell 
V,  Deveney,  3  Gush.  300;  Mott  v, 
Hudson  River  R.  Co.,  8  Bosw.  345). 

^  8  C.  B.  115.  The  doctrine  has 
been  disapproved  in  Scotland  (Camp- 
bell on  Negligence,  2d  ed.,  185),  but  is 
adopted  in  Canada  (Nichols  v.  Great 
Western  R.  Co.,  27  Up.  Can.  [Q.  B.] 
382;  Castor  V,  Uxbridge,  39  Id.  113). 

•  See  Beach  Contr.  Neg.,  111-114, 
where  the  cases  are  more  fully  stated. 

»  In  Little  v.  Hackett  (116  U.  S. 
366),  the  plaintiff  hired  a  carriage  and 
pair  of  horses  from  a  livery  stable 
keeper.  The  driver  was  an  employee 
of  the  proprietor  of  the  stable,  and 
plaintiff  exercised  no  further  control 
over  him  than  to  direct  the  extent  of 
the  drive.  While  crossing  a  rail- 
way track,  by  the  joint  negligence  of 
the  driver  in  going  on  the  track  with- 
out carefully  looking  up  and  down  the 
line,  and  of  the  employee  of  the  de- 


fendant in  charge  ot  the  train  in  not 
sounding  bell  or  whistle,  the  carriage 
was  run  into  and  plaintiff   injured. 
Defendant  set  up  that  the  negligence 
of  the  driver  was  imputable  to  plaint- 
iff, that  the  relation  of  master  and 
servant  existed   between  them,  and 
cited  Thorogood  v.  Bryan.     It  was 
held,  that    responsibility  cannot    be 
fastened  upon  one  who  has   in  no 
way  interfered  with  and  controlled 
the  matter  causing  the  injury.     No 
such  liability  can  arise  from  the  simple 
fact  of  hiring  a  carriage  or  riding  in 
it,  unless  he  who  hires  it  in  some  way 
co-operates  in  producing  the  injury 
complained  of.     If  the  driver  of  a 
hack  is  the  agent  of  the  passenger,  so 
that  the  former^s  negligence  can  be 
imputed  to  the  latter  to  prevent  his 
recovery  against  'a  third  party,   the 
driver  must  be  the  passenger's  agent 
in  all  other  respects,  so  far  as  the 
management  of  the  carriage  is  con- 
cerned,   and    responsibility  to   third 
parties  would  attach  to  the  passenger 
for   injuries    caused  by  the  driver's 
negligence  in  the  course  of  his  em- 
ployment.     In  Haff  V,  Minneapolis, 
.&c.  R.   Co.  (14  Fed.  Rep.  538),  the 
plaintiff  got  out  at  a  railroad  station 
and  entered  a  hotel  wagon,  the  driver 
of  which  undertook  to  cross  the  track 
in  front  of  an  approaching  train.   The 
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and   in   the   courts   of  last   resort  in  New  York,^  New 


plaintiff  jumped  from  wagon  and  was 
injured.     Held,  that  the  questions  of 
negligence    and    contributory   negli- 
gence were  for  jury,  but  as  matter  of 
law  the  railroad  company  could  not  es- 
cape liability  because  of  the  negligence 
of  the  driver  of  the  wagon,  nor  because 
the  plaintiff  j  umped.     See  The  Wash- 
ington, 9  Wall.  513;  Gray  V.  Philadel- 
phia, &c.  R.  Co.,  24  Fed.  Rep.  168. 
*  Webster  v.  Hudson  River  R.  Co. 
38  N.  Y.  260;  Colegrove  v,  N.  Y.  & 
Harlem  R.Co.,6  Duer,  302;  affirmed, 
20  N.  Y.  492 ;  Barrett  v.  Third  Ave.  R. 
Co.,  45  N.Y.  628;  Sheridan  v,  Brook- 
lyn R.  Co.,  36  Id.  39;  Busch  v,  Buffalo 
Creek  R.  Co.,  29  Hun,  112;  Perry  v. 
Lansing,  17  Id.  34;  McCullum  v.  Long 
I.  R.  Co.,  38  Id.  569;  Harvey  v.  N.Y. 
&  Woodhaven  R.  Co.,  23  N.  Y.  Week. 
Dig.  198;  Gaylord  v,  Syracuse,  &c.  R. 
Co.,  Id.  396.      In  Chapman  v.  New 
Haven  R.  Co.  (19  N.  Y.  341),  the 
court  said :  ^*  It  is  entirely  plain  that 
the  plaintiff  had  no  control,  no  man- 
agement, even  no  advisory  power  over 
the  t  rain  in  which  he  was  riding.    Even 
as  to  selection,  he  had  only  the  choice 
of  going  by  that  railroad  or  by  none. 
To  attribute  to  him,  therefore,  the 
negligence  of  the  agents  of  the  com- 
pany, and  thus  bar  him  of  a  right  of 
recovery,  is  not  applying  any  existing 
exception  to  the  general  rule  of  law, 
but  is  framing  a  new  exception  which 
does  not  in  fact  rest  upon  the  reason 
of  the  original  exception,  and  is  based 
on  fiction,  and  inconsistent  with  jus- 
tice."   Brown  v.  N.  Y.  Central  R.  Co. 
(31  Barb.  385);  Mooney  v.  Hudson 
River  R.  Co.  (5  Robertson,  548),  and 
Beck  V,  East  River  Ferry  Co.  (6  Id. 
82)  are  overruled.    Carelessness  upon 
the  part   of  the  driver  of  a  vehicle 
(who  had  invited  the  decedent  to  ride 
with  him),  assuming  that  the  driver 
was  competent  and  sober,  and  there 


was  no  reason  why  the  decedent  could 
discover  why  he  should  not  ride  with 
him,  will  not  defeat  a  recovery  for  the 
negligence  of  a  railroad  company  in 
neglecting  the   repair  of  a  crossing 
(Masterson  v.  N.  Y.  Central,  &a  R- 
Co.,  84  N.  Y.    247,    distinguishing 
Cosgrovev.  N.  Y.  Central,  &c.  R.  Co., 
13  Hun,  329,  and  Barringer  v.  N.  Y. 
Central.  &c.  R.  Co.,  18  Hun,  398).    In 
Robinson  v,  N.  Y.  Central,  &c.  R. 
Co.  (66  N.  Y.  II),  it  was  held  that  a 
woman  who  accepts  an  invitation  to 
take  a  ride  with  a  person  every  way 
competent  and  fit  to  manage  a  horse, 
is  not  chargeable  vrith  his  negligence ; 
and  contributory  negligence  upon  his 
part  is  no  defense  to  an  action  against 
a  railroad  company  for  injuries  result- 
ing from  a  collision.     A  charge  **  that 
if  defendant  was  negligent  and  plaint- 
iff was  free  from  negligence,  she  was 
entitled  to  recover,  although  the  driver 
might  be  guilty  of  negligence  which 
contributed  to  the  injury,"  was  there- 
fore held  proper.     In  Dyer  v.  Erie  R. 
Co.  (71  N.  Y.  228),  the  plaintiff  was 
riding  with  S.,  the  owner  of  the  horses 
and  wagon  driven,  at  the  latter*s  invi- 
tation.     On  approaching  a  railroad 
crossing,  the  horses  became  frightened 
by  the  blowing  off  of  steam  of  engines 
in  the  vicinity,  ran  away,  and  plaintiff 
was  thrown  or  jumped  from  the  wagon 
and  was  injured  by  the  engine  that 
was  backing  up  on  the  track.     Build- 
ings obstructed  the  view  of  the  track 
and  the  engine  gave  no  warning  of  its 
approach,  and  S.  did  not  check  his 
horses  before  reaching  the  track,  nor 
did  he  look  up  or  down  the  track  on 
reaching  it.    It  was  held,  that  where 
one  travels  in  a  vehicle  over  which  he 
has  no  control,  and  at  the  invitation 
of  the  owner  and  driver,  no  relation- 
ship of  principal  and  agent  exists  be- 
tween them,  and  although  he  so  travels 
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Jersey,^     Ohio,*    Indiana,^     Illinois,*     Michigan,*^    Ken- 


voluntarily,  he  is  not  responsible  for 
the  negrtigence  of  the  driver,  where  he 
himself  is  not  chargeable  with  negli- 
gence.     Contributory  negligence    ot 
the  oimer  or  driver  is  in  such  a  case 
no  bar  to  a  recovery  against  a  railroad 
company  for  injuries  resulting  from 
a  collision  at  a  crossing,  nor  will  the 
fact  that  plaintiff  jumped  from  the 
wagon,   when  in   imminent  danger, 
and  was  injured  in  consequence,  when 
if  he  had  remained  in  the  wagon  he 
would  have  escaped  injury.    In  Smith 
V.  N.  Y.  Central,  &c.  R.  Co.  (38  Hun, 
33),    the  plaintifl  while   riding  in  a 
buggy,  driven  and  owned  by  one  J., 
was  injured  while  attempting  to  cross 
defendant's  railroad  track.      Plaintiff 
had  requested  J.  to  take  him  in  bis 
buggy,  ^d  both  of  them  were  some- 
what under  the  influence  of  liquor. 
J.  approached  the  crossing  negligently, 
driving  rapidly,  and  disregarding  a 
signal  given  by  an  employee  of  de- 
fendant.   The  court  charged  that  J.'s 
negligence  would  not  prevent  plaintiff 
froni  recovering,  unless   J.  was    so 
reckless  as  to  make  it  apparent  to 
plaintiff  that  it  was  dangerous  to  ride 
ivith  him,  and  that  if,  at  any  time 
while  plainti£f  was  so  riding,  J.  was 
driving  toward  the  crossing  with  such 
speed  that  it  was  apparently  danger- 
ouSy  and  it  occurred  to  plaintiff's  mind 
that  it  was  so,  and  he  assented  to  it, 
then  he  was  a  party  to  it.    On  an 
appeal  from  a  judgment  in  plaintiff's 
favor,  it  was  held  to  be  error  to  make 
the  plaintiffs  negligence  depend  upon 
the  question  whether  it  was  apparent 
to  him,  or  whether  it  occurred  to  his 
mind  that  J.  was  driving  recklessly, 
and  also  whether  he  assented  to  it; 
and  a  new  trial  was  ordered.    A  blind 
man,  but  able-bodied  and  familiar  with 
the  management  of  boats,  was  sculling 
a  boat,  In  which  were  E.  and  his  wife, 


across  a  river.  The  night  was  light ; 
the  boat  could  be  seen  100  feet  away; 
and  there  was  a  lighted  lantern  on  it. 
Defendant's  steam-tug  came  up,  collid- 
ed with  the  boat,  and  E.was  drowned. 
The  tug  would  not  have  collided  if  it 
had  kept  straight  on  without  steering 
towards  the  boat;  and  the  boatman 
called  out,  but  it  did  not  slacken  speed. 
Held,  the  evidence  did  not  establish 
contributory  negligence  of  E.,  in  g^ing 
with  a  blind  man  (Harris  v,  Uebel- 
hocr,  75  N.  Y.  169). 

*  Bennett  v.  New  Jersey,  &c. 
Trans.  Co.,  36  N.  J.  Law,  225.  In 
N.  Y.,  Lake  Erie,  &c.  R.  Co.  v.  Stein- 
breuner  (47  N.  J.  Law,  161),  the 
plaintiff  hired  a  coach  and  horses, 
with  a  driver,  to  take  his  family  for 
a  drive.  In  the  course  of  the  jour- 
ney, in  crossing  the  track  of  a  rail- 
road, the  coach  was  struck  by  a 
passing  train  and  the  plaintiff  was 
injured.  It  was  held,  that  the  negli- 
gence of  the  driver,  co-operating  with 
that  of  the  persons  in  charge  of  the 
train  by  which  the  accident  was  caused, 
was  not  imputable  to  plaintiff. 

*  Covington  Transfer  Co.  v,  Kelly, 
36  Ohio  St.  86.  In  St.  Clair  St.  R. 
Co.  V,  Eadie  (43  Id.  91),  the  plaintiff, 
who  was  sixteen  years  old,  and  fully 
capable  of  taking  care  of  herself,  was 
riding  with  her  father,  who  was  driv- 
ing his  own  wagon,  when  she  was 
injured  by  a  collision  between  the 
wagon  and  a  street  car,  caused  by  the 
mutual  and  concurring  negligence  of 
the  car  driver  and  her  father.  It  was 
held,  that  the  negligence  of  the  father 
was  not  to  be  imputed  to  the  plaintiff, 
and  did  not  bar  her  recovery  against 
the  car  company. 

8  Albion  V,  Hetrick,  90  Ind.  545. 

*  Wabash,  &c.  R.  Co.  v,  Shacklet, 
105  III.  364. 

'  Cuddy  V.  Horn,  46  Mich.  596; 
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tucky/  Alabama,*  Maryland,*  Minnesota,*  and  California,' 
And  while  the  decision  itself  is  followed  in  Pennsyl- 
vania,'  the  reason  assigned  for  it  is  wholly  rejected,  and 
the  rule  is  confined  to  cases  of  common  carriers ;  the 
court  holding  that  the  passenger  should,  as  a  matter  of 
convenience,  be  confined  to  his  remedy  against  the  car- 
rier  having  charge  of  his  person  or  property;  a  mode 
of  reasoning  which  strikes  us  as  even  more  astonishing 
than  the  original  absurdity  of  identification.  In  Penn- 
sylvania, therefore,  a  person  who,  while  in  a  vehicle  not 
managed  by  a  common  carrier,  is  injured  by  the  joint 
negligence  of  a  stranger  and  the  driver  of  such  vehicle, 
may  sue  the  stranger  ;^  while,  if  the  vehicle  is  owned  by  a 
common  carrier,  he  cannot.®     But  in  Wisconsin,*  lowa,*^ 


Malmsten  v.  Marquette,  &c.  R.  Co., 
49  Id.  94 ;  Lake  Shore,  &c.  R.  Co.  v. 
Miller,  25  Id.  274. 

*  Louisville,  &c.  R.  Co.  v.  Case,  9 
Bush,  728;  Danville,  &c.  Tump.  Co. 
V,  Stewart,  2  Mete.  [Ky.]  119. 

*  Otis  V.  Thorn,  23  Ala.  469. 

*  Phila.,  &c.  R.  Co,  v.  Hogeland, 
66  Md.      ,  7  Atl.  Rep.  105. 

^  McMahon  v.  Davidson,  12  Minn. 
357;  Griggs  v.  Fleckensteln,  14  Id. 
81 ;  Follman  v.  Mankato,  Minn. 

;  S.  C.  29  N.  W.  Rep.  317. 

*  Hillman  v,  Newington,  57  Cal. 
56;  Tompkins  v.  Clay  St.  R.  Co.,  66 
Cal.  163. 

*  Lockhart  v,  Lichtenthaler,  46 
Penn.  St.  151.  The  negligence  of  the 
borrower  of  a  horse  without  pay,  which 
contributes  to  the  injury  of  the  horse 
caused  by  a  defect  in  the  highway,  is 
imputed  to  the  owner  and  lender 
(Forks  V,  King,  84  Penn.  St.  230). 

'  Carlisle  v,  Brisbane,  113  Penn. 
St.  544.  In  Mann  v,  Weiand  (81 
Penn.  St.  243),  A.  was  kiUed  by  the 
running  away  of  horses  which  were 
frightened  by  vicious  dogs.  In  suit 
by    A.'s    widow  against    owner    of 


the  dogs,  it  appeared  that  A.  did  not 
own  or  manage  the  team,  but  was 
merely  permitted  to  ride.  Held,  evi- 
dence of  the  driver's  contributory  neg- 
ligence waj9  inadmissible. 

"  Lockhart  v.  Lichtenthaler,  46 
Penn.  St.  151;  Phila.  &c.  R.  Co.  v. 
Boyer,  97  Id.  91. 

•  In  Otis  V.  Janesville  (47  Wise. 
422),  it  was  held  that  the  contributor)- 
negligence  of  the  driver  of  a  private 
conveyance,  in  which  a  person  is 
riding  at  the  time  of  receiving  an 
injury  from  a  defective  highway,  is  im- 
putable to  the  person  so  injured.  To 
the  same  effect  is  Prideaux  v.  Mineral 
Point,  43  Wise.  513.  This  is,  no  doubt, 
because  of  the  Umited  statutory  liabil- 
ity for  defective  highways  in  that  State. 

*°  Artz  V.  Chicago,  &c.  R.  Co.,  34 
Iowa,  1 53 ;  Payne  v.  Chicago,  &c.  R. 
Co.,  39  Id.  523.  In  Stafford  v.  Oska- 
loosa  (57  Id.  748),  it  was  held  that 
where  the  owner  of  the  vehicle  permits 
his  friend,  who  is  riding  with  him,  to 
drive  the  horses,  the  driver's  negligence 
will  be  imputed  to  the  owner,  so  as  to 
prevent  his  recovery  in  an  action  for 
negligence  against  a  third  person. 
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Illinois,^  and  Michigan,*  the  courts  have  become  entangled 
in  the  absurdities  of  "  identification,"  and  have  held  that  this 
is  the  precise  case  in  which  the  stranger  cannot  be  sued ; 
although,  in  Illinois  at  least,  it  is  settled  that  the  contribu- 
tory negligence  of  the  plaintiff's  carrier,  if  a  common 
carrier,  is  no  defense,®  The  other  American  authorities 
recognize  no  such  distinction,*  but  apply  to  all  cases  the 
simple  rule  of  common  sense  and  common  law,  that  the 
negligence  of  another  person  is  never  to  be  imputed  to 
the  plaintiff,  unless  such  person  was  the  plaintiff's  agent 
or  under  his  control,*  or  was  incited  or  encouraged  by  the 
plaintiff  in  a  negligent  course.'  Even  in  the  latter  class 
of  cases,  the  relation  of  agency  plainly  exists.  Thus,  if  the 
owner  of  a  team,  while  riding  in  it,  allows  a  companion  to 
take  the  reins,  it  is  justly  held  that  the  contributory  negli- 
gence of  such  a  driver  is  chargeable  to  the  owner ;  ^  but 
it  is  evident  that  the  owner  would  at  all  times  have  the 
power  to  control,  and  could  resume  entire  charge  at  any 
moment ;  and,  therefore,  the  driver  is  in  fact  and  law  his 
agent  It  is  with  great  satisfaction  that  we  learn,  just  as 
these  pages  go  to  press,  that  the  English  appellate  court 
has  finally  overruled  Thorogood  v.  Bryan,®  and  put  an  end 
to  the  mischief  which  that  very  unwise  decision  has  been 


*  Toledo,  &c.  R.  Co.  v.  Miller,  76 
III.  278.  In  that  case,  a  boy  of  nine 
years,  while  riding  with  a  neighbor  in 
his  wagon  and  crossing  the  track,  was 
struck  by  a  train  which  was  in  plain 
view  for  a  long  distance  before  reach- 
ing the  crossing,  and  rang  its  bell. 
There  was  no  recovery.  This  decision, 
however,  may  be  supported  upon  the 
ground  that  the  plaintiff  was  person- 
ally negligent,  as  he  might  and  should 
have  got  out  of  the  wagon  when  he 
saw  tht  driver  was  taking  a  risk. 

»  In  Lake  Shore,  &c.  R.  Co.  v. 
Miller  (25  Mich.  274),  the  negligence 
of  a  master  was  imputed  to  a  servant 

Vol.  1—7 


riding  with  him  in  his  wagon  which 
he  carelessly  suffered  to  be  wrecked 
by  a  railway  train. 

*  Wabash,  &c.  R.  Co.  v.  Shacklet, 
105  111.  364. 

*  Little  V.  Hackett,  116  U.  S.  366, 
and  the  New  York  cases,  cited  supra. 

*  Eaton  V,  Boston,  &c.  R.  Co.,  1 1 
Allen.  500;  Stevens  v,  Armstrong,  6 
N.  Y.  435. 

*  See  Platzz/.  Cohoes,  24  Hun,  161. 
'  Stafford  v,  Oskaloosa,  57  Iowa, 

749- 

»  The  Bemina,  L.  R.  12  Prob.  Div. 

58;  reversing  S.  C.  11  Id.  31. 
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working  for  nearly  forty  years.  We  doubt  not  that  the 
few  American  courts  which  have  followed  it  will  now 
hasten  to  retrace  their  steps. 

§  67.  Husband  and  wife, — The  application  of  this  rule 
to  the  case  of  husband  and  wife  is  not  free  from  diflftculty, 
owing  to  the  great  changes  which  have  been  made  in  the 
common  law  as  to  their  relations.  Under  the  rule  of  the 
common  law  which  denied  to  the  wife  any  right  to  bring 
an  action,  separately  from  her  husband,  for  damages  suffered 
by  her  through  the  negligence  of  a  stranger,  it  was  doubt- 
less proper  to  hold  that  the  contributory  negligence  of  the 
husband  barred  the  wife's  right  to  recovery  as  effectually 
as  it  did  the  husband^s.^  After  some  change  had  been 
made  in  the  common  law  in  relations  of  husband  and  wife, 
it  was  held  that  the  negligence  of  a  husband  while  the  wife 
was  under  his  immediate  care  was  imputable  to  the  wife,  so 
as  to  bar  her  recovery,  as  much  as  it  would  have  barred 
his.*  But  in  New  York,  Missouri  and  other  states,  where 
the  change  has  been  radical,  and  married  women  have  a 
right  to  recover  in  such  cases  damages  for  their  own  sepa- 
rate use,  it  is  held  that  the  negligence  of  a  husband,  while  in 
company  with  his  wife,  is  not  chargeable  to  her,*  unless 
she  encourages  him  in  it,  or  otherwise  concurs  in  it* 

§  68.  Knowledge  of  principal,  when  imputed  to  agent.— 
The  knowledge  by  a  principal  of  the  existence  of  a  danger 


'  In  Nanticoke  v.  Warne  (io6 
Penn.  St  373),  the  plaintiff's  wife  was 
injured  by  a  defect  in  a  sidewalk  known 
to  plaintiff,  but  not  to  the  wife.  Held, 
a  question  for  jury,  whether  the  hus- 
band was  guilty  of  negligence  in  not 
warning  her. 

«  Carlisle  v,  Sheldon,  38  Verm. 
440;  Yahn  v,  Ottumwa,  60  Iowa,  429; 
Peck  V,  N.  Y.  &  New  Haven,  &c.  R. 
Co.,  50  Conn.  379;  Huntoon  v,  Trum- 
bull, 2  McCrary  C.  C.  314. 


«  The  contributory  negligence  of 
the  husband  will  not  bar  the  wife  from 
recovering  for  her  personal  injuries,  she 
being  free  from  negligence,  though 
sitting  by  his  side  in  a  wagon  driven 
by  him  (Hedges  v.  Kansas  City,  18 
Mo.  App.  62;  Flori  V.  St.  Louis,  3  Id. 
231 ;  Platz  V,  Cohoes,  24  Hun,  loi). 

*  Platz  tj.  Cohoes  {supra) ;  affi'd.  89 
N.  Y.  219. 


99  CONTRIBUTORY    NEGLIGENCE.  [§  69 

to  his  property  does  not-prejudice  his  right  to  recover  for 
an  injury  occasioned  by  such  danger,  while  his  agent,  who 
was  not  aware  of  its  existence,  had  exclusive  charge  of  his 
property,  unless  the  circumstances  were  such  that  the 
principal  could  and  should,  in  the  exercise  of  ordinary  care, 
have  communicated  his  knowledge  to  the  agent  in  time  to 
avoid  the  injury.  For  example,  if  the  principal  knows  of 
an  obstacle  in  the  road,  created  by  the  negligence  of 
another,  and  nothing  appears  to  make  it  his  duty  to  warn 
his  agent  of  the  special  danger  caused  by  such  obstacle,  and 
the  agent,  not  knowing  the  fact,  drives  his  principal's 
wagon  against  such  obstacle,  the  principal  may  nevertheless 
recover  from  the  party  in  fault.  ^ 

§  69.  Knowledge  of  agent,  when  imputed  to  principal. — 
On  the  same  principle,  the  knowledge  by  an  agent  of  the 
existence  of  a  danger  is  not  necessarily  imputable  to  his 
principal ;  but  in  order  to  charge  the  principal  with 
contributory  negligence  in  not  watching  for  and  avoiding 
such  danger  to  himself  or  to  property  in  his  personal  charge, 
it  must  appear  that  the  agent  is  so  far  in  fault,  for  not  com- 
municating his  knowledge,  that  the  principal  would  have  a 
right  of  action  against  him  for  breach  of  duty.*  But  where 
the  master's  property,  while  in  the  charge  of  his  servant,  is 
injured  by  the  negligence  of  a  third  person,  the  servant's 
negligence  contributing  to  the  injury  will  be  imputed  to 
the  master ;  because  the  servant  owes  to  his  master  this 
duty  of  communication.  Thus,  in  a  case  where  the  plaintiffs 
servant,  having  plaintiffs  team  in  charge,  stopped  in  the 
highway,  and,  leaving  the  horses  unhitched  and  unattended, 
engaged  in  a  boisterous  altercation  with  the  defendant, 
which  so  frightened  the  horses  that  they  ran  away  and  were 
injured,  it  was  held  that  the  negligence  of  the  servant  in 

I  Garmon  v,  Bangor,   38   Maine,      Y.  68;  Fuller  z^.  Bennett,  2  Hare,  402  ; 
443.  Worsley  v.  Scarborough,  3  Atk.  392. 

«  See  Wcisscr  v,  Denison,  lo  N. 
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thus  exposing  the  horses,  unattended,  on  the  highway,  was 
a  good  defense  to  an  action  by  the  master ;  the  test  being 
that  the  servant  was  guilty  of  such  negligence  as  would 
have  precluded  him,  if  he  had  been  the  owner  of  the 
horses,  from  maintaining  a  similar  action  against  the  de- 
fendant.^ 

§  70.  Contributory  negligence  of  children.—The  applica- 
tion of  the  rules  concerning  contributory  negligence  to 
cases  of  injuries  suffered  by  small  children  has  been  found 
a  matter  of  considerable  difficulty.  The  obvious  hardship 
of  requiring  from  a  little  child  a  degree  of  care  and  a 
soundness  of  judgment  in  anticipating  and  avoiding  dan- 
ger, which  are  not  found  in  the  majority  of  grown-up  per- 
sons, and  the  apparent  hardship,  on  the  other  hand,  of 
compelling  strangers,  whose  negligence  has  not  contributed 
any  more,  if  as  much,  to  the  injury  of  children  as  the  neg- 
ligence of  their  own  .parents  or  guardians,  to  compensate 
for  the  whole  loss,  have  so  embarrassed  the  courts  as  to  lead 
to  many  inconsistent  and  irreconcilable  decisions.  Some 
judges  solved  the  difficulty  by  holding  that  even  babies 
are  bound  in  law  to  use  as  much  care  and  discretion  in 
avoiding  injury  as  could  be  expected  from  adults.  Other 
judges,  shocked  at  this  harsh  rule,  solved  the  difficulty  by 
the  equally  short  method  of  declaring  that  the  rule  of  con- 
tributory negligence  did  not  apply  at  all  to  small  childroi* 
Still  others  adopted  a  midway  course,  hob 
children  were  not  bound  to  use 
usually  possessed  by  chj 
negligence  oJ 
to  be  expc 
Under  this  c 
what  seems  t  ^-  - 


^'      .  .     .      • 


»  Puterbaugh  ^  ,^   .       \^  .V 

484.    To  the  same  '     * 

R.  Co.  V,  Goddard, 
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on  one  side  or  the  other  from  that  rule,  which  are  sup- 
ported by  authority  in  the  different  States,* 

§  71.  Negligence  of  parents  in  parent's  action.-- It  may  be 
as  well,  in  the  first  place,  to  eliminate  from  the  discussion 
a  class  of  cases  which  have  been  improperly  mingled  with 
the  others,  and  thus  tended  to  create  confusion.  When  a 
parent  or  master  sues,  for  his  own  benefit,  to  recover  dam- 
ages for  the  technical  loss  of  service  caused  to  him  by  the 
injury  of  a  child  or  servant,  the  contributory  negligence  of 
the  actual  plaintiff,  or  his  agent,  is  of  course  a  good  de- 
fense,* and  in  such  an  action  any  contributory  negligence 
of  the  child  or  servant  which  would  suffice  to  bar  an 
action  brought  in  his  name,  will  also  preclude  a  recovery 
by  the  parent  or  master.^  It  is  obvious  that  decisions  in 
such  cases  afford  no  support  to  the  doctrine  that  the  negli- 
gence of  the  parent  is  to  be  imputed  to  the  child.  Yet 
they  are  continually  cited  for  that  purpose,  both  in 
opinions  and  digests.  The  distinction  between  the  two 
classes  of  cases  is,  however,  well  illustrated  in  two  Ohio 
decisions.     A  child  brought  an  action  upon  his  own  in- 


^  See  the  cases  collected  and  re- 
viewed (Beach  Contr.  Neg.  {{  33-48). 
'  Of  the  many  authorities  in  sup- 
port of  this  rule,  we  may  cite  the  fol- 
.lowing:   Glassey  v,  Hestonville,  &c. 
Co.,  57  Penn.  St.   172;   Kay  v. 
sylvania,  &c.  R.  Co.,  65  Id.  269; 
ttsburgh,  &c.  R.  Co.  v.  Pearson,  72 
169;  Philadelphia,  &c.  R.  Co.  v. 
^g«  75  Id*  257 ;  Pennsylvania  R.  Co. 
3ock,  93  Id.  427 ;  Birmingham  v, 
er,  3    Brewster,    69;    Isabel   z/. 
Qibal,  &c.  R.  Co.,  60  Mo.  475; 
is  V.  St  Louis,  &c  R.  Co.,  65  Id. 
OTlaherty  v.  Union,  &c.  R.  Co., 
70 ;  Daley  v.  Norwich,  &c.  R. 
,    6  Conn.  591;  Wright  v.  Maiden, 
Co.,  4  AUen,  283 ;  Albertson  v. 
^kuk,  &c.  R.  Co.,  48  Iowa,  292; 


Pittsburgh,  &c.  R.  Co.  v.  Vining,  27 
Ind.  513;  Chicago  v.  Major,  18  III. 
349;  Louisville,  &c.  Canal  Co.  v. 
Murphy,  9  Bush,  522;  Bellefontaine, 
&c.  R.  Co.  V,  Snyder,  24  Ohio  St.  670; 
Williams  v.  Texas,  &c.  R.  Co.,  60 
Tex.  205;  Baltimore,  &c.  R.  Co.  v. 
Fryer.  30  Md.  47 ;  Walters  v,  Chica- 
go, &c.  R.  Co.,  41  Iowa,  71. 

•  Honegsberger  V.  Second  Av.  R. 
Co.,  2  Abb.  Ct.  App.  378;  Burke  v, 
Broadway,  &c.  R.  Co.,  49  Barb.  529 
[both  these  cases  have  been  overruled 
on  other  points,  but  not  on  this].  S.  P. 
Kennard  v.  Burton,  25  Maine,  39; 
Fitzgerald  v,  St.  Paul,  &c.  R.  Co.,  29 
Minn.  336;  Chicago,  &c.  R.  Co.  v. 
Harney,  28  Ind.  28 ;  Gilligan  v.  N. Y.  & 
Harlem  R.  Co.,  i  £.  D.  Smith,  453. 
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juries,  and  the  court  held  that  his  father's  contributory  neg- 
ligence was  no  defense.^  The  father  brought  another 
action  upon  the  same  injury,  to  recover  for  loss  of  service, 
and  the  same  court  held  his  contributory  negligence  to  be 
a  complete  defense.* 

§  72.  Parent  must  be  actually  in  fault.— Even  in  an  action 
by  the  parent  or  master,  however,  it  is  to  be  remembered 
that  he  must  be  actually  in  fault  in  order  to  bar  his  recov- 
ery on  the  ground  of  his  contributory  fault.  This  branch 
of  the  rule  has  sometimes  been  overlooked,  but  has  been 
well  pointed  out  and  enforced  in  later  cases,  especially  in 
Pennsylvania.  Where  a  parent  or  guardian  has  done  all 
which  can  reasonably  be  expected  of  one  in  his  circum- 
stances, he  is  not  debarred  from  recovery  merely  by  the 
fact  that  he  has  not  thrown  as  many  restraints  around  his 
child  for  its  protection  as  would  be  reasonably  expected 
from  parents  having  more  means  at  their  command.  Thus,, 
a  poor  woman,  earning  her  daily  bread,  is  not  necessarily 
in  fault  because  she  does  not  restrain  her  child  from  wan- 
dering in  the  street.  In  these  and  all  similar  cases,  all  the 
circumstances  are  to  be  taken  into  account ;  and  the  ques- 
tion to  be  determined  is  whether  the  plaintiff  took  as 
much  care  of  his  child  as  reasonably  prudent  persons  of 
the  same  class  and  with  the  same  means  ordinarily  do.*  If 
the  guardian  of  a  child  has  taken  reasonable  care  of  him^ 
and,  notwithstanding  the  use  of  such  care,  the  child  escapes 
into  a  dangerous  place,  there  is  no  negligence  on  the  part 
of  the  guardian.* 


•  Bellefontaine,  &c.  R.  Co.  v,  Sny- 
der, Jr.,  18  Ohio  St.  399. 

*  Bellefontaine,  &c  R.  Co.  v.  Sny- 
der, Sr.,  24  Ohio  St.  670. 

"  Philadelphia,  &c.  R.  Co.  v.  Long, 
75  Penn.  St.  257 ;  Pittsburgh,  &c.  R. 
Co.  V,  Pearson,  72  Id.  169;  Kay  v, 
Pennsylvania  R.  Co.,  65  Id.  277; 
Pennsylvania  R.  Co.  v,  Lewis,  79  Id. 


33;  O'Flaherty  v.  Union,  &c.  R.  Co., 
45  Mo.  70 ;  Isabel  v.  Hannibal,  &c. 
R.  Co.,  60  Id.  475 ;  Frick  v,  St.  Louis, 
&c.  R.  Co.,  75  Id.  541 ;  Walters  v. 
Chicago.  &c.  R.  Co..  \i  Iowa,  71; 
Hoppe  V,  Chicago,  &c.  R.  Co.,  61 
Wise.  357. 

*  Mangam  v.  Brooklyn  R.  Co.,  3S' 
N.  Y.  455;   affirming  s.  C,  36  Barb. 
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§  73.  Degree  of  care  required  from  child.— It  is  now  set- 
tled by  the  overwhelming  weight  of  authority  that  a  child 
is  held,  so  far  as  he  is  personally  concerned,  only  to  the 
exercise  of  such  degree  of  care  and  discretion  as  is  reason- 
ably to  be  expected  from  children  of  his  age.'     No  injus- 


230;  Railroad  Co.  v.  Stout,  17  Wall. 
657;  Karr  v.  Parks,  40  Cal.  188:  Mul- 
ligan V,  Curtis,  100  Mass.  512;  Rauch 
V.  Lloyd,  31  Penn.  St.  358;  Bronson 
V.  Southbuiy,  37  Conn.  199;  Balti- 
more, &c.  R.  Co.  V.  State,  30  Md.  47 ; 
Pittsburgh,  &c  R.  Co.  v.  Bumstead, 

48  III  231. 

^  Railroad  Co.  v.  Gladmon,  15 
Wall.  401 ;  Railroad  Co.  v.  Stout,  17 
Id.  657;  s.  C,  2  Dill.  294;  McGovem 
V.  N.  Y.  Central,  &c.  R.  Co.,  67  N.  Y. 
417;  Ihl  V.  42d  St.  R.  Co.,  47  N.  Y. 
317 ;  Mangam  v.  Brooklyn  R.  Co.,  38 
Id.  455  ;  Rauch  v,  Lloyd,  31  Penn.  St. 
358;  Pennsylvania  R.  Co.  v.  Kelly, 
Id.  372;  Smith  V.  O'Connor,  48  Id. 
218;  North  Penn.  R.  Co.  v,  Mahoney, 
57  Id.  187 ;  Gray  v.  Scott,  66  Id.  345 ; 
Robinson  v.  Cone,  22  Verm.  213; 
Munn  V.  Reed,  4  Allen,  431 ;  Lynch 
V.  Smith,  104  Mass.  52 ;  Plumley  v. 
Birge,  124  Id.  57;  O'Connor  z^.  Boston, 
&C.  R.  Co.,  135  Id.  352;  Elkins  v. 
Boston;  &c  R.  Co.,  115  Id.  190; 
Birge  v.  Gardiner,  19  Conn.  507; 
Bronson  v.  Southbury,  37  Id.  199 ; 
Lynch  V.  Nurdin,  i  Q.  B.  29;  Balti- 
more, &c.  R.  Co.  V,  State,  30  Md.  47 ; 
Schmidt  v.  Milwaukee,  &c.  R.  Co. ,  23 
Wise.  1 86 ;  Kerr  v,  Forgue,  54  111.  482 ; 
OTlahertyv.  Union  R.  Co.,  45  Mo. 
70;  see  Phil.  &  Reading  R.  Co.  v. 
Spearen,  47  Penn.  St  300:  Chicago, 
&c.  R.  Co.  V.  Gregory,  58  III.  226; 
Chica^^o,  &c.  R.  Co.  v.  Dewey,  26  Id. 
255.  In  Gardner  v.  Grace  (i  Fost.  &  F. 
J59)»  Channell,  B.,  said :  **  The  doc- 
trine oi  contributory  negligence  does 
not  apply  to  an  infant  of  tender  age.'* 
The  rule   stated   in  the  text  was  fol- 


lowed in  Hicks  v.  Pacific,  &c.  R.  Co.,  64 
Mo.  430;  Boland  v.  Missouri,  &c.  R. 
Co.,  36  Mo.  484;  Oakland,  &c.  R.  Co. 
V,  Fielding,  48  Penn.  St.  320;  Phila- 
delphia, &c.  R.  Co.  V,  Hassard,  7$ 
Id.  367 ;  Kay  v,  Pennsylvania.  &c.  R. 
Ca,  65  Id.  269;  Manly  v,  Wilming- 
ton, &c.  R.  Co.,  74  N.  C.  655;  Mobile, 
&C.  R.  Co.  V.  Crenshaw,  65  Ala.  566 ; 
Casey  v.  N.  Y.  Central  R.  Co.  6  Abb. 
N.  C.  104 ;  Barry  v.  N.  Y.  Cent.  R, 
Co.,  92  N.  Y.  289;  Byrne  v.  N.  Y. 
Central  R.  Co.,  83  Id.  620.  Dowling 
V.  N.  Y.  Central  R.  Co,  90  Id.  670; 
Galveston,  &c.  R.  Co.  z/.  Moore,  59 
Tex.  64;  Houston,  &c.  R.  Co.  v, 
Simpson,  60  Id.  103 ;  Meibus  v.  Dodge, 
38  Wise  300 ;  Chicago,  &c.  R.  Co.  v^ 
Murray,  71  111.  601 ;  Government  Street 
R.  Co.?/.  Hanlon,  53  Ala.  70;  Balti- 
more, &c.  R.  Co.  V.  McDonnell,  43  Md. 
534  ;  St.  Louis,  &c.  R  Co.  v,  Valirius, 
56Ind.  511;  Rockford,  &c.  R.  Co.  v. 
Delaney,  82  III.  198 ;  McMillan  v.  Bur- 
lington, &c.  R.  R.  Co.,  46  Iowa,  231  ; 
East  Saginaw  R.  Co.  v.  Bohn,  27 
Mich.  503;  Chicago,  &c.  R.  Co.  2/. Beck- 
er, 76  111.  25 ;  a  further  proceeding,  84 
111.  483.  In  Railroad  Company  v, 
Gladmon  (15  Wall.  401),  Hunt,  J.,  said : 
'*  Of  an  infant  of  tender  years  less  dis- 
cretion is  required  [than  of  an  adult] 
and  the  degree  depends  upon  his  age 
and  knowledge.  Of  a  child  of  three 
years  of  age  less  caution  would  be  re- 
quired than  one  of  seven,  and  of  a 
child  of  seven  less  than  one  of  twelve 
or  fifteen.  The  caution  required  is 
according  to  the  maturity  and  ca- 
pacity of  the  child,  and  this  is  to  be 
determined  in  each  case  by  the  cir- 
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tice  is  done  to  the  defendant  by  this  limitation  of  the   de- 
fense of  contributory  negligence,  since  the  rule  itself  is  not 


cumstances  of  that  case  '^  In  Rauch 
V.  Lloyd  (31  Penn.  St.  358)  Woodward, 
J.,  said :  "  Children  are  to  be  held 
responsible  only  for  the  discretion  of 
children.  .  .  .  If  he  had  gone  out  of 
his  way  to  place  himself  under  the  cars, 
it  might  be  accounted  rashness,  even 
in  a  child ;  but  pursuing  the  highway, 
he  may  well  have  supposed  that  the 
men  who  placed  the  cars  there  expected 
him  to  pass  under  them.  Considering 
his  age  [seven  years]  and  all  the  cir- 
cumstances of  the  case,  we  see  nothing 
that  would  justify  the  imputation  of 
negligence  or  imprudence.  He  acted 
like  a  child,  and  he  is  not  to  be  judged 
like  a  man.^'  A  child  of  four  was 
about  crossing  a  street  in  a  city,  at 
the  cross-walk,  when  a  team  of  horses 
and  an  ice  cart  in  charge  of  an  employee 
of  defendant  approached.  Some  other 
children  noticed  the  ice  cart  coming 
and  called  out  to  the  child,  who 
hesitated,  apparently  bewildered,  and 
was  struck  down  by  the  horses  draw- 
ing the  cart  and  killed.  Plaintiff  recov- 
ered a  judgment,  which  was  affirmed, 
the  court  holding  that  the  driver 
of  the  cart  was  bound  to  anticipate 
that  pedestrians  might  be  at  the  cross- 
ing and  to  take  reasonable  care  not 
to  injure  them;  that  the  child  being 
sui  non  Juris  could  not  be  charged 
with  f>ersonal  negligence,  and  that 
the  child's  mother,  in  allowing  the 
child  to  go  out  on  the  street  on  the 
afternoon  in  question,  in  charge  of  a 
brother  six  years  of  age,  could  not  be 
said  to  be  guilty  of  negligence  con- 
tributing to  the  child's  death  (Birkett 
V.  Knickerbocker  Ice  Co.,  41  Hun, 
404).  A  bridge  over  a  railroad  and 
an  adjoining  highway  was  fenced  with 
wooden  boardings  where  it  crossed 
the  rails  and  with  open  ornamental 
work  with  triangular  Of>enings  where 


it  crossed  the  road.  A  child  of  about 
four  years  went  upon  the  bridge  for 
the  purpose  of  crossing  over,  and, 
instead  of  walking  straight  forward,  he 
placed  his  back  against  the  boardings 
and  slid  along  until  he  came  to  the 
ornamental  ironwork,  when  he  fdl 
through  backwards  on  to  the  road  and 
was  injured.  Evidence  was  adduced 
as  to  the  dangerous  character  of  the 
bridge.  The  jury  found  that  the  child 
was  lawfully  using  the  bridge  and  that 
the  bridge  was  not  reasonably  safe. 
Held  that  it  was  the  duty  of  the  com- 
pany to  keep  the  bridge  in  such  a  state 
as  not  to  be  dangerous  to  any  one  using 
it  in  a  lawful  manner,  and  that  there 
was  no  negligence  on  the  part  of  the 
child  contributing  to  the  accident 
(Lay  V,  Midland  R.  Co.,  34  Law 
Times,  N.  S.  30).  The  duty  of  a 
person  about  to  cross  a  railroad  track 
to  stop,  look  and  listen  for  trains,  is  not 
applicable  to  the  case  of  a  child  under 
the  age  of  nine  years  (Finklestein  v. 
N.  Y.  Central,  &c.  R.  Co.,  41  Hun,  34). 
In  Thurber  v,  Harlem,  &c.  R.  Co.  (60 
N.  Y.  326),  it  was  held  that  the  d^ree 
of  care  required  of  a  child  (in  this 
case  a  boy  of  nine)  was  to  be 
graduated  by  the  age  and  capacity  of 
the  individual,  and  if  the  jury  were  of 
the  opinion  that  the  boy  had  shown 
the  possession  and  exercised  prudence 
and  discretion  in  as  great  a  degree  as 
could  be  expected,  they  were  justified 
in  finding  a  verdict  for  plaintiff.  A 
boy  of  ten  cai\not  be  required  to  use 
the  same  judgment  and  discretion  or 
exercise  the  same  care  and  precaution 
as  an  adult  under  like  circumstances. 
Acts  that  in  an  adult  would  be  con- 
tributory negligence,  such  as  would 
justify  a  non-suit,  in  an  infant  would 
be  prop)erly  a  question  to  be  leR  to  the 
jury  (Barry  v.  N.  Y.  Central,  &c    R. 
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established  primarily  for  his  benefit,  and  he  can  never  be 
made  liable  if  he  has  not  been  himself  in  fault.  Thus 
where  one  is  driving  a  horse  with  ordinary  care,  at  a  rate 
of  speed  suited  to  the  locality,  he  is  of  course  not  liable 
for  an  injury  by  the  horse  to  a  child  who  suddenly  throws 
itself  in  the  way,  and  is  run  over  before  the  driver  can 
prevent  it.^  So  if  a  child,  proceeding  in  reckless  haste, 
however  natural  to  his  age,  should  rush  against  a  railroad 
car  while  in  motion,  the  driver  of  the  car  or  engineer  of 
the  train  not  seeing  him,  it  is  obvious  that  his  act  is  the  sole 
cause  of  his  injury ;  and  even  though  he  may  be  entirely 


Co.,  92  N.  Y.  289;  McGovem  v,  N. 
Y.  Central  R.  Co.,  67  N.  Y.  417; 
Jones  V,  Utica,  &c.  R.  Co.,  36  Hun, 
115).  A  verdict  for  a  boy  of  ten  who 
who  was  injured  in  trying  to  get  on  a 
nMving  train,  there  being  no  negligence 
on  the  part  of  train  hands,  was  set 
aside  in  Chicago,  &c.  R.  Co.  v.  Lam- 
mcrt  (12  111.  App.  408).  S.  P.  Chicago, 
&c.  R.  Co,  V.  Stumps,  69  111.  409  [boy 
of  seven  injured  while  attempting  to 
climb  up  ladder  of  a  moving  freight 
car,  the  train  men  being  free  from 
negKgence].  See  McMahon  v.  North- 
cm  R>  Co.,  39  Md.  438;  Cram  v. 
Metropolitan  R.  Co.,  112  Mass.  38; 
Ecliff  V,  Wabash,  &c.  R.  Co.,  Mich. 
;  31  N.  W.  Rep.  180.  The  pre- 
sumption that  a  child  of  14  has  ca- 
pacity to  avoid  danger  can  only  be 
overthrown  1>y  clear  proof  of  the 
absence  of  such  discretion  (Nagle  v, 
AUi^hcny  Valley  R.  Co.,  88  Penn.  St. 
35).  A  boy  of  14  was  employed  on  a 
planing  machine  and  instructed  to  do 
whatever  the  feeder  of  the  machine 
directed.  A  sliver  became  lodged  in 
the  machine ;  and  the  feeder,  without 
stopping  the  machine,  ordered  him  to 
take  it  out ;  and  in  doing  so,  his  hand 
was  cut  off.  The  machine  could  easily 
have  been  stopped  by  the  feeder.  Held 


that  under  the  circumstances,  and  in 
view  of  plaintiff's  age,  a  want  of  ordi- 
nary care  was  not  imputable  to  him 
(Fanter  v.  Clark,  15  111.  App.  470). 
S.  P.  Hayes  v.  Bush  Man'g  Co.,  41 
Hun,  407.  It  has  been  said  that  con- 
tributory negligence  on  the  part  of  a 
minor,  not  a  mere  child,  will  defeat  a 
recovery  as  well  as  in  the  case  of  an 
adult  (Atlas  Engine  Works  v,  Ran- 
dall, 100  Ind.  293).  But  in  Haycraft  v. 
Lake  Shore  R.  Co.  (64  N.  Y.  636),  the 
question  whether  a  prl,  nearly  seven- 
teen, whose  injury  was  clearly  due  to 
her  own  carelessness,  was  guilty  of 
contributory  n^ligence,  was  left  to 
the  jury,  under  an  instruction  that  she 
was  not  to  be  held  to  so  high  a  degree 
of  care  as  an  older  person  would  be. 

>  This  was  substantially  the  case 
in  Hartfieldz/.  Roper  (21  Wend.  615); 
and  the  court,  therefore,  held  the 
defendant  free  from  negligence.  The 
opinion  of  the  court  upon  all  other 
points  has  been  generally  disapproved 
(see  Rauch  v.  Lloyd,  31  Penn.  St. 
358;  Robinson  v.  Cone,  22  Verm. 
213),  and  has  been  completely  over- 
ruled, so  far  as  it  undertakes  to  require 
from  a  little  child  the  same  degree  of 
care  as  from  a  grown  person.  See 
Beach  Contrib.   Negl.,  §  41. 
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free  from  blame,  the  most  that  can  be  said  in  his  favor  is 
that  the  case  is  one  of  inevitable  accident ;  and  the  owner 
of  the  car  is  no  more  responsible  for  his  injury  than  would 
have  been  the  owner  of  a  wall  against  which  the  child  had 
thoughtlessly  struck  himself.*  It  was  held  in  some  Eng- 
lish cases,  that  if  a  child's  own  act  directly  brings  the  in- 
jury upon  him,  while  the  negligence  of  the  defendant  is 
only  such  as  exposes  the  child  to  the  possibility  of  injury, 
the  latter  cannot  recover  damages,'  But  these  decisions 
have  been  condemned  in  England,*  and  are  directly  op- 
posed to  the  current  of  American  cases.*  The  law  has  been 


^  Burke  v,  Broadway  R.  Co.,  49 
Barb.  529.  The  dicta  of  the  court, 
in  that  case,  upon  the  general  question 
of  the  care  required  from  a  child,  have 
been  overruled,  and  are  of  no  author- 
ity; but  upon  this  particular  point, 
assuming  that  the  facts  were  as  above 
stated,  the  decision  was  correct.  In 
Chicago,  &c.  R.  Co.  z/.  McLaughlin 
(47  111.  265),  it  was  held  not  to  be  the 
duty  of  a  railroad  company  to  guard 
its  cars  so  as  to  prevent  children  from 
climbing  over  them. 

'  *  Thus,  where  the  defendant  left 
the  cover  of  his  cellar  loose  so  that  it 
could  easily  be  pulled  down,  and  a 
child  five  years  old  got  upon  it,  and, 
in  jumping  down,  dragged  it  upon 
himself  and  another  child  jointly  act- 
ing with  him,  it  was  held  that  neither 
child  could  recover  for  the  injury 
(Hughes  V,  Macfie,  2  Hurlst.  &  C. 
744).  So,  where  the  defendant  ex- 
posed a  machine  for  sale,  in  a  place 
where  any  one  could  put  it  in  motion ; 
and  the  plaintiff,  a  child  of  four  years 
old,  purposely  put  his  fingers  between 
the  cogwheels,  while  his  brother  (who 
was  seven  years  old)  was  turning 
them,  he  was  non-suited  (Mangan  v. 
Atterton,  L.  R.  i  Ex.  239;  4  Hurlst. 
&  C  388).  In  Kunz  v,  Troy  (36  Hun, 
61 5)  it  was  held  that  a  boy  less   than 


six  years  old,  could  not  recover  for  in- 
juries caused  by  his  pulling  down  upon 
himself  a  bar-counter,  which  had  been 
negligently  suffered  to  obstruct  a  side- 
walk, on  the  ground  that  the  neglect 
of  the  city  was  not  so  gross  and  cul- 
pable as  to  attach  the  whole  blame  to 
the  city.  But  this  decision  is  opposed 
to  all  the  recent  cases ;  and  its  lan^age 
shows  that  the  court  was  entangled  in 
the  theory  of  comparative  negligence. 
While  this  page  was  in  the  printer's 
hands,  the  opinion  of  the  Court  of  Ap- 
peals, unanimously  reversing  this  de- 
cision, was  published  (10  Northeastern 
R.  442,  March  25,  1887). 

*  Clark  V.  Chambers,  L.  R.  3  Q. 
B.  Div.  327,  339. 

*  Birge  v,  Gardiner,  19  Conn.  507. 
In  that  case  the  defendant  negligently 
hung  a  gate,  and  the  plaintiff,  who  was 
six  or  seven  years  old,  lawfully  pass- 
ing by,  put  his  hands  upon  the  gate, 
and  shook  it,  in  consequence  of  which 
it  fell  upon  and  injured  him.  The 
jury  having  found,  in  respect  to  the  age, 
condition,  and  circumstances  of  the 
plaintiff,  that  he  was  guilty  of  no  neg- 
ligence, it  was  held  that  even  if  the 
plaintiff  was  a  trespasser,  he  could  re* 
cover.  See  as  to  the  contributory  neg- 
ligence of  a  boy  nine  years  old.  Brown  v. 
European,  &c.  R.  Co.,  58  Maine,  384. 
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settled  to  the  contrary,  in  America,  by  the  famous  series  of 
tuTn«-table  cases,  in  which  railroad  companies  have  been 
held  liable  by  the  Federal  Supreme  Court,  as  well  as  by 
several  State  courts  of  last  resort,  for  injuries  suffered  by 
little  children,  in  consequence  of  their  own  acts  in  med- 
dling with  railroad  turn-tables,  which  were  left  open  to  pub- 
lic access,  unfastened  and  unguarded,  although,  of  course, 
perfectly  harmless,  if  let  alone.^     In  analogy  to  the  rule 


*  Railroad  Co.  v.  Stout,  17  Wall. 
657 ;  affirming  2  Dili.  294;  Koons  v. 
St.  Louis,  &c.  R.  Co.,  65  Mo.  592; 
N2^[el  V.  Missouri,  &c.  R.  Co.,  75  Id. 
653;  Keife  v,  Milwaukee,  &c.  R.  Co., 
21  Minn.  207 ;  Kansas,  &c.  R.  Co.  v, 
Fitzsimmons,  22  Eans.  686;  Evansich 
V.  Gulf,  &C.  R.  Co.,  57  Tex.  126. 
These  cases  were  unfavorably  noticed 
by  Miller,  J.,  in  McAlpin  v,  Powell 
(70  N,  Y.  126),  where  a  boy  of  ten 
years  was  not  allowed  to  recover  for 
injuries  received  from  a  defective  fire- 
escape;  and,  in  another  turn-table  case 
(St  Louis,  &C.  R.  Co.  V.  Bell,  81  111. 
76),  a  boy  nine  years  was  not  allowed 
to  recover.  But  in  both  these  cases, 
the  courts  held  that  no  negligence  had 
been  proved  against  the  defendant. 
In  the  latter  case,  the  turn-table  was 
not  in  or  near  a  public  or  frequented 
place.  In  the  Minnesota  case,  the 
reverse  was  the  fact;  and  that  was 
hdd  to  be  a  material  element  of  the 
cause  of  action.  In  Kolsti  v,  Min- 
neapolis, &c.  R.  Co.,  (32  Minn.  133), 
die  turn-table  was  latched  but  not 
locked ;  the  defendant  proved,  against 
objection,  that  the  fastenings  of  the 
turn-table  were  similar  in  character  to 
those  in  general  use  on  turn-tables, 
and  the  court  charged  that  the  com- 
pany was  not  required  to  so  fasten  or 
secure  the  tum-tabie,  that  boys  like 
the  one  injured  could  not  displace 
such  fastenings,  and  put  the  turn- 
table in  motion.     The  court  refused 


to  disturb  a  verdict  for  the  railroad 
company.  The  principle  of  the  **  turn- 
table cases'*  has  been  adopted  in 
Pennsylvania  (Hydraulic  Works  v. 
Orr,  83  Penn.  St.  332;  Cauley  v. 
Pittsburgh,  &c.  R.  Co.,  95  Id.  398 ; 
Baltimore,  &c.  R.  Co.  v,  Schwindling^ 
loi  Id.  258);  California  (Meeks  v. 
Southern,  &c.  R.  Co.,  56  Cal.  513); 
Michigan  (Powers  v,  Harlow,  53 
Mich.  507;  a  dynamite  case);  Ken- 
tucky (Bransom  v,  Labrot,  81  Ky.  638 
Pumber  piled  loosely  in  defendant's 
yard]);  Tennessee  (Whirley  v.  Whit- 
man, I  Head,  610);  Nebraska  (At- 
chison, &c.  R.  Co.  V,  Bailey,  11 
Neb.  .332) ;  Missouri  (Koons  v.  St. 
Louis,  &c.  R.  Co.,  65  Mo.  592. 
"Whether  the  injury  might  have 
been  avoided  by  the  exercise  of  that 
care  and  discretion  which  was  rea- 
sonably to  be  looked  for  in  a  boy  of 
his  years  '*  (Pennsylvania  R.  Co.  v. 
Kelly,  supra)  is  for  the  jury  to  de- 
termine (Johnson  v,  Chicago,  &c.  R. 
Co.,  49  Wise.  529 ;  56  Id.  274;  Ewen 
V,  Chicago,  &c.  R.  Co.,  38  Id.  614; 
Townley  v.  Chicago,  &c.  R.  Co.,  53 
Id.  626;  Vickers  v.  Atlanta,  &c.  R. 
Co.,  64  (}eo.  306 ;  Nagel  v.  Missouri, 
&c.  R.  Co.,  75  Mo.  653 ;  Paducah, 
&c.  R.  Co.  V,  Hoehl,  12  Bush,  41  ; 
Reynolds  t/.  N.  Y.  Central,  &c.  R. 
Co.,  58  N.  Y.  248 ;  Ihl  V,  Forty-second 
St.  &c.  R.  Co.,  47  Id.  317;  Mulligan 
V,  Curtis,  100  Mass.  512,  and  cases 
supra).      Where  the  injured  person 
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which  holds  a  child,  under  seven  years  of  age,  incapable  of 
of  crime,  some  courts  have  considered  them  also  incapable 
of  negligence ;  ^  but  we  think  that  this  is  not  to  be  con- 
clusively presumed.  Juries  may  be  depended  upon  not  to 
overrule  this  presumption,  except  in  perfectly  clear  cases. 
Some  degree  of  care  may  justly  be  required  even  from 
children  of  seven  or  eight  years  ;  and.  if  they  fail  to  use 
that  degree  of  care,  they  cannot  recover.  Thus,  a  boy  of 
seven,  who  willfully  runs  in  front  of  a  train,  in  spite  of 
warnings  and  efforts  to  restrain  him,  cannot  recover 
damages;*  and  one  of  eight,  who  dropped  from  the  rear  of 
a  sleigh,  and  was  instantly  run  over  by  another  sleigh 
following  it,  was  also  not  allowed  to  recover.* 


is  confessedly  of  average  capacity, 
the  question  of  what  aniount  of  dis- 
cretion he  ought  to  have  exercised 
under  the  circumstances  of  the 
particular  case,  ought  not  to  be  left  to 
the  jury.  In  the  case  of  a  boy  between 
14  and  15  years  of  age,  Paxson,  J.,  in 
Nagle  V,  Allegheny,  &c.  R.  Co.  (88 
Penn.  St.  35),  said:  "At  what  age 
must  an  infantas  responsibility  for  neg- 
ligence be  presumed  to  commence.^ 
This  question  cannot  be  answered  by 
referring  it  to  a  jury.  That  would 
furnish  us  with  no  rule  whatever.  It 
would  give  us  a  mere  shifting  standard 
affected  by  the  sympathies  or  preju- 
dices of  the  jury  in  each  particular 
case.  One  jury  would  fix  the  period  of 
responsibility  at  fourteen,  another  at 
twenty  or  twenty-one.  This  is  not  a 
question  of  fact  for  the  jury,  but  of 
law  for  the  court."  s.  P.  Dietrich  v, 
Baltimore,  &c.  R.  Co.,  58  Md.  347. 
The  **  turn-table  cases  "  and  others  of 
similar  character  are  more  fully  stated 
in  Beach  Contr.  Neg ,  §  70.  After  this 
page  was  in  type,  the  decision  of  the 
highest  court  in  New  York,  following 
the  "  turn-table  cases,"  was  published 
(Kunz  V.  Troy,  10  N.  E.  Rep.  442). 


^  It  has  been  said  that  a  child  of 
four  years  (Fink  v,  Missouri  Furnace 
Co.,  10  Mo.  App.  61  ;  Erie,  &c.  R. 
Co.  V.  Schuster,  113  Penn.  St.  412),  or 
less  than  six  (Bay  Shore,  &c.  R.  Co. 
V,  Harris,  67  Ala.  6)  is  incapable  of 
negligence;  but  we  should  say  that 
this  was  only  a  presumption,  which 
might  be  rebutted  by  circumstances. 
The  fact  that  a  child  of  less  than  five 
is  unusually  intelligent  does  not  render 
it  proper  to  regard  her  as  sut  juris, 
when  she  meets  with  an  injury  by 
falling  into  an  excavation  of  which 
she  knew.  The  question  of  her  con- 
tributory negligence  is  for  the  jury 
(Ryder  v.  New  York,  50  N.  Y.  Supe- 
rior, 220).  That  a  boy  of  six  was  on  a 
railroad  track  near  a  street  crossing, 
does  not  establish  the  fact  of  contrib- 
utory negligence  (Johnson  v,  Chicago, 
&c.  R.  Co.,  56  Wise.  274). 

»  Wendell  v.  N.  Y.  Central  R.  Co., 
91  N.  Y.  420.  That  case,  however, 
was  tried  upon  the  assumption  that 
the  boy  was  old  enough  to  justify  his 
parents  in  allowing  him  to  go  out 
freely. 

'  Messenger  v.  Dennie,  137  Mass. 
197. 
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§  74.  Imputation  of  parent's  negligence :  New  York  rule. 
— The  imputation  of  the  negligence  of  parents  and  guard- 
ians to  small  children  was  an  invention  of  the  Supreme 
Court  of  New  York,  in  the  leading  case  of  Hartfield  v. 
Roper,^  which  has  been  so  often  followed  in  that  State 
that,  although  considerably  qualified,  its  fundamental  prin- 
ciple will  be  hard  to  shake.  The  New  York  rule,  as  it 
may  be  called,  is  that  where  a  child,  so  young  as  not  to 
be  sui  juris,  and  therefore  not  fairly  to  be  held  responsible 
for  the  exercise  of  such  degree  of  care  as  is  required  from 
persons  of  full  age,  fails  to  exercise  that  degree  of  care, 
the  n^ligence  of  his  custodians,  whether  parents  or  other 
lawful  guardians,  or  persons  to  whose  care  the  child  is 
intrusted  by  them,  is  to  be  imputed  to  the  child,  in  the 
same  manner  as  if  they  were  acting  under  his  directions, 
instead  of  his  acting  under  theirs.  Some  of  the  decisions 
put  this  doctrine  upon  the  ground  that  the  parent  must  in 
law  be  deemed  the  agent  of  the  child  ;  *  while  in  other  de- 
cisions the  courts  refused  to  consider  the  question  as  one 
of  agency,  and  put  their  rule  upon  the  ground  that  the 
child  is  identified  with  its  guardian  :^  a  legal  fiction  which 
led  to  the  famous  and  now  exploded  decision  of  Thoro- 
good  V.  Bryan,*  which  we  have  already  noticed.     For  one 


*  21  Wend.  61 5 ;  S.  c.  34  Am.  Rep. 

273- 

'  See  the  cases  collected  and  re- 
viewed on  all  points  covered  by  this 
section,  in  Beach  Contr.  Negl.  §§  41- 
43;  Whittaker's  Smith  Negl.  412. 

*  This  seems  to  have  been  partly 
the  ground  of  the  decision  in  an  Eng- 
lish case,  where  P.,  having  charge  of 
a  grand-child,  too  young  to  take  care 
ol  itself,  took  two  tickets  at  a  railway 
station,  for  the  purpose  of  the  two  being 
conveyed  on   the  railway.    While  P. 
and  the  child  were  on  the  railway, 
after  P.  bad  taken  the  tickets,  the  child 
was  injured  by  an  accident  which  was 


caused  by  the  joint  negligence  of  P. 
and  the  company^s  servants.  Held, 
that  the  child  could  not  maintain  an 
action  against  the  company  (Waite  v. 
Northeastern  R.  Co.,  £1.,  Bl.  &  £.  719 ; 
affirmed,  Id.  728).  In  that  case,  more- 
over, the  negligence  charged  against 
the  defendant  was  only  a  failure  to 
warn  P.  j  and  the  child  could  not  have 
understood  any  warning.  The  de- 
cision was  put  upon  the  ground  that 
defendant's  implied  contract  was  only 
to  carry  the  child  subject  to  proper 
care  on  the  part  of  the  custodian. 
This  seems  correct. 

«  8  C.  B.  115 ;  see  §  66,  ante. 
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or  the.  other  reason,  or  no  reason,  this  rule  of  imputed 
negligence  seems  to  be  at  present  established  in  New 
York,^  Maine,*  Massachusetts,^  Maryland,*  Indiana,*  Illi- 
nois,* Minnesota/  Kansas,^  and  California ;  •  although  there 
is  an  increasing  disposition  in  all  these  States  to  moderate 
the  stringency  of  the  rule.  It  probably  is  adopted  in  Eng- 
land ;  ^®  although  the  recent  overruling  of  Thorogood  v. 
Bryan  "  and  Mangan  v.  Atterton,"  logically  requires  a  re- 
consideration of  this  point. 

§  75.   New  York  rule  criticised.— The  rule  of  imputed 
negligence,  founded  upon  a  dictum  in  Hartfield  v.  Roper,^* 


*  See]the  cases  reviewed  under  the 
next  section. 

'  Leslie  v,  Lewiston,  62  Maine, 
468 ;  Brown  v,  European,  &c.  R.  Co., 
58  Id.  384;  compare  O'Brien  v,  Mc- 
Glinchy,  68  Id.  552. 

'  Lynch  v.  Smith,  104  Mass.  52; 
Gibbons  V.  Williams,  135  Id.  333;  Mul- 
ligan V.  Curtis,  100  Id.  512;  McGeary 
V,  Eastern,  &c.  R.  Co.,  135  Id.  363; 
Wright  z/.  Maiden,  &c.  R.  Co.,  4  Allen, 
283;  Lovett  V,  Salem,  &c.  R.  Co.,  9 
Id.  557;  Callahan  v.  Bean,  Id.  401; 
Holly  V.  Boston  Gas  Co.,  8  Gray,  123. 
In  Coombs  v.  New  Bedford  Card.  Co. 
(102  Mass.  572),  however,  it  was  held 
that  a  boy  of  fourteen  who  is  negli- 
gently and  improperly  sent  by  his 
parents  to  work  at  dangerous  ma- 
chinery in  a  factory,  and  when  at 
work  is  injured,  through  the  negli- 
gence of  the  proprietor  in  not  advising 
him  of  his  danger,  and  suitably  guard- 
ing him,  has  a  remedy  against  the 
proprietor,  notwithstanding  the  par- 
ent's negligence. 

*  McMahon  v.  Northern,  &c.  R. 
Co.,  39  Md.  439;  Baltimore,  &c.  R. 
Co.  V,  McDonnell,  43  Id.  534.  But 
limited  in  the  latter  case. 

*  Jeffersonville,&c.  R.  Co.  z/.Bowen, 
40  Ind.  545 ;  Hathaway  i/.  Toledo,  &c. 
R.  Co.,  46  Id.  25;  Evansville,  &c.  R. 


Co.  V.  Wolf,  59  Id.  89;  Pittsburgh 
V,  Vining,  27  Id.  513;  Lafayette,  &c. 
R.  Co.  V,  Huffman,  28  Id.  287. 

«  Gavin  v,  Chicago,  97  III.  66 ; 
Toledo,  &c.  R.  Co.  v,  Grable,  88  Id. 
441 ;  Chicago,  &c.  R.  Co.  v,  Hesing, 
83  Id.  204;  Chicago,  &c.  R.  Co.  v. 
Major,  18  Id.  349;  Aurora,  &c.  R.  Co. 
V,  Grimes,  13  Id.  585;  Chicago,  &c. 
R.  Co.  z/.  Starr,  42  Id.  174;  Chicago, 
&c.  R.  Co.  V,  Gregory,  58  Id.  226;  Hund 
V,  Geier,  72  Id.  393 ;  Chicago,  &c.  R. 
Co.  z/.  Becker,  76  Id.  25;  84  Id.  482. 
'  Fitzgerald  v,  St.  Paul,  &c.  R. 
Co.,  29  Minn.  336 ;  St.  Paul  v,  Kuby, 
8  Id.  166. 

*  Atchison,  &c.  R.  Co.  v.  Smith, 
28  Kans.  541 ;  Smith  v,  Atchison,  &c. 
R.  Co.,  25  Id.  738. 

»  Meeks  v.  Southern  Pacific  R. 
Co.,  52  Cal.  602;  56  Id.  513;  Schier- 
hold  V.  North.  &c.  R.  Co.,  40  Cal.  447- 

*  °  Singleton  v.  Eastern  Cos.  R.  Co., 
7  C.  B.  [N.  S.]  287 ;  Mangan  t/.  Attcr- 
ton,  L.  R.  1  Ex.  239.  This  is  said  to 
be  the  law  of  Scotland  (Campbell  on 
Negl.,  S  81). 

»>  In  The  Bemina,  L.  R.  12  Prob. 
Div.  58. 

» «  In  Qark  v.  Chambers,  L.  R.  3 
Q.  B.  Div.  327. 

ta  21  Wend.  615. 
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V\as  undoubtedly  been  affirmed  in  many  cases  in  New  York 
courts  of  original  jurisdiction  ;  and  it  has  been  assumed  as 
undoubted  law  by  the  Court  of  Appeals  in  many  cases.^ 
But  it  is  a  remarkable  fact  that  the  question  has  never 
been  squarely  presented  to  that  court,  or  to  any  court  of 
last  resort  in  New  York,  for  decision ;  and  apparently  the 
question  has  never  been  argued  there.  It  may  well  be 
doubted  if  it  has  ever  been  fully  argued  anywhere.  In 
only  one  case  was  a  decision  made  upon  even  a  part  of 
that  issue ;  and  in  that '  the  injured  child  was  twelve  years 
old,  and  was  old  enough  to  know  better  than  to  jump  off 
a  train  in  motion,  but  was  fairly  dragged  off  by  her  father. 
The  court  assumed,  without  the  slightest  discussion,  that 
the  parent's  negligence  was  chargeable  to  the  child ;  but 
that  ruling  might  be  made  upon  the  ground  that  she  was 
in  the  father's  custody  and  immediate  control.  It  would 
not  follow  that  the  same  rule  would  apply  during  the 
father's  absence.  But  indeed  the  father,  by  almost  forcibly 
carrying  off  his  daughter,  was  the  direct  cause  of  her  in- 
jury ;  and  if  she  consented  to  his  act,  as  she  undoubtedly 
did,  trusting  his  judgment  rather  than  her  own,  she  made 
him  her  agent  and  was  responsible  for  his  negligence.  If 
she  had  acted  for  herself,  she  certainly  would  not  have 
jumped  off  a  moving  train ;  or,  if  she  had  done  so,  she 
would  have  been  personally  in  fault.  The  result  of  our  ex- 
amination of  the  cases  is  to  satisfy  us  that  the  last  of  the 
long  series  of  so-called  decisions  on  this  point  is  like  the 
first,  a  mere  dictum,  uttered  without  hearing  argument 
and  without  consideration.  The  main  question  is  entirely 
open  to  review  in  the  Court  of  Appeals.*     And,  as  that 

»  Thurber  v.  Harlem,  &c.  R.  Co.,  berger  v.  Second  Av.  R.  Co.,  2  Abb. 

6o  N.  Y.  333 ;  McGarry  v.  Loomis,  63  Ct.  App.  378. 

Id.  104;  Ihl  V,  Forty-second  St.  R.  Co.,  »  Morrison  v.  Erie  R.  Co.,  56  N.  Y. 

47  N.  Y.  323 ;  Cosgrove  v,  Ogden,  49  302. 

Id.  255;  Mangam  v,  Brooklyn  R.  Co.,  '  Honegsberger  v.  Second  Ay.  R. 

38Id.455;aflrg36Barb.23o;  Honegs-  Co.  (2  Abb.  Ct.  App.  378)  was  an 
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court  did  not  hesitate  to  overrule  a  decision  of  the  Supreme 
Court,^  on  a  point  of  commercial  and  statutory  law,  which 
had  been  acted  upon  for  thirty  years  without  question,  we 
can  see  no  good  reason  why  it  should  not  break  through 
the  precedents  on  this  important  question,  and  allow  it  to 
be  argued  as  new,  in  accordance  with  the  wise  policy  of 
the  English  Court  of  Appeal,  in  overruling  Thorogood  v, 
Bryan,  after  it  had  stood  for  thirty-eight  years. 

§76.  Imputed  negligence ;  Illinois  rule.— In  Illinois^  the 
rigor  of  the  New  York  rule  is  modified  by  the  doctrine  of 
comparative  negligence  which  is  established  in  that  State ; 
and,  subject  to  that  modification,  there  is  room  for  the  doc- 
trine of  imputed  negligence,  without  doing  very  great  in- 
justice. It  being  once  established,  as  it  is  in  Dlinois,  that 
one  who  is  guilty  of  only  ordinary  negligence  can  recover 
against  one  who  is  guilty  of  gross  negligence,  even  though 
the  negligence  of  each  concurs,  in  point  of  time  and  place, 
with  that  of  the  other,  there  is  some  reason  in  holding  that, 
where  the  negligence  of  a  parent  in  exposing  a  child  to 
danger  is  gross,  and  the  negligence  of  the  person  injuring 
the  child  is  comparatively  slight,  the  child  should  be  left  to 
seek  its  remedy  against  the  parent  or  guardian  who  is 
really  the  main  cause  of  its  misfortune.  But  in  other 
States,  where  the  doctrine  of  comparative  negligence  is  en- 
tirely repudiated,  the  doctrine  of  imputed  negligence  has 
no  such  justification. 

§  77.  Imputed  negligence  of  parent  while  in  custody  of 
child.— A  more  difficult  question  than  that  commonly  pre- 
sented under  the  theory  of  imputed  negligence,  arises 
where  a  child  is  injured  by  the  concurring  negligence  of 

action  by  the  father  in  his  own  right,      Wend.  574,  and  Keutgen  v.  Parks,  2 
and  his  negligence  was  therefore  a      Sandf.  60. 

perfectly  proper  defense.  *  See  Pittsburgh,  &c.  R.  Co.  v, 

»  Williams  v.  Tilt,  36  N.  Y.  319;      Bunistead,48  111.  221;  Kerr  v.  Foigue» 

overruling  Ramsdell  v,  Morgan,    16      54  Id.  482,  and  cases  supra,  p.  1 10, 

note  6;  Beach  Contr.  Ncgl.  §  41. 
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the  defendant  and  a  parent  or  guardian  then  having  the  child 
in  his  immediate  control  and  custody.  It  is  easy  to  see  that 
many  cases  of  great  hardship  must  arise  under  such  circum- 
stances, whatever  rule  may  be  adopted.  Let  us  carry  two 
leading  cases  ^  to  extreme  conclusions  in  opposite  direc- 
tions. Suppose  a  little  child  to  have  its  fingers  crushed  by 
the  gross  carelessness  of  a  railway  porter,  in  suddenly  shut- 
ting the  door  of  a  carriage,  of  the  English  pattern,  without 
any  warning,  while  the  mother,  having  actual  custody  of 
the  child,  negligently  allows  it  to  play  with  the  door.  Sup- 
pose, again,  that  a  gas  company  negligently  allows  its  gas 
to  escape  in  a  room,  and  that  an  intoxicated  or  stupid 
father  puts  his  child  into  the  room  to  sleep,  shutting  all  the 
doors  and  windows,  although  well  knowing  that  the  gas  is 
leaking  badly,  and  the  child  is  made  sick  thereby.  In  the 
first  instance,  the  railway  porter  is  the  direct  and  immediate 
cause  of  the  child's  injury,  which  might  easily  have  occurred 
even  if  the  guardian  had  been  more  careful.  In  the  second 
instance,  the  guardian  is  the  direct  and  immediate  cause  of 
the  injury,  which  could  not  have  occurred  but  for  his  extra- 
ordinary negligence.  The  English  rule  in  such  cases,  which 
has  been  accepted  even  in  some  courts  which  have  rejected 
the  general  doctrine  of  imputed  negligence,  has  been  to 
impute  to  the  child  the  negligence  of  the  person  who  has 
it  actually  in  possession  and  under  his  control  at  the  time 
of  the  accident.*  This  has  been  accepted  in  Massachusetts^ 
and  Missouri,*  but  wholly  rejected  in  Ohio.^    As  it  rests 


*  The  first  of  these  instances  is  an 
under-statement  of  the  facts  in  Waite 
V.  Northeastern  R.  Co.  (£1.,  B.  &  £1. 
719).  The  second  is  an  over-state- 
ment of  Holly  V,  Boston  Gas  Co.  (8 
Gray,  132). 

*  Waite  V.  Northeastern  R.  Co., 
£L,  B.  &  £1.  719. 

*  Holly  V.  Boston  Gas  Co.,  8  Gray, 
132. 

Vol.  1—8 


*  Stillson  V.  Hannibal,  Ac.  R.  Co., 
67  Mo.  671.  In  £ast  Saginaw  R.  Co. 
V.  Bohn,  27  Mich.  503,  it  was  held  that 
a  little  child,  sent  out  in  charge  of 
an  older  one,  is  not  deprived  of  rem- 
edy by  acts  of  the  older  child,  which 
were  as  prudent  as  could  be  expected 
at  his  age.  s.  P.  Collins  v.  South 
Boston  R.  Co.,  142  Mass.  301. 

*  Bellefontaine  R.  Co.  ?/.  Snyder, 
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upon  the  now  exploded  notion  of  '' identification/'  and 
would,  upon  principle,  require  that  a  wife,  when  submitting 
to  the  guidance  and  conduct  of  her  husband,  should  be 
chargeable  with  his  negligence,  which  is  certainly  not  the 
law  in  America,  we  do  not  see  how  this  rule  is  to  escape 
the  fate  of  Thorogood  v.  Bryan.  Where  the  New  York 
rule  is  strictly  applied,  the  stranger  is  not  liable  in  either 
case.^  Where  the  Vermont  rule  is  strictly  applied,  the 
stranger  is  liable  in  both  cases.*  Yet  the  denial  of  relief 
is  very  hard  upon  the  child  in  the  first  case,  and  the  allow- 
ance of  it  is  very  hard  upon  the  gas  company  in  the  second 
case ;  for  the  mother  could  not  reasonably  anticipate  the 
porter's  act,  and  the  gas  company  could  not  anticipate  the 
father's  act.  The  Illinois  rule  is  the  only  one  which  opens 
a  way  out  of  the  difficulty ;  but,  since  that  rule  is  almost 
unanimously  rejected  outside  of  that  State,  we  think  that 
the  Vermont  rule  should  be  fully  applied  to  such  cases, 
giving  to  defendants  who  suffer  from  its  hardships  the 
same  consolation  which  courts  so  freely  administer  to 
plaintiffs  when  non-suiting  them :  "  that  their  case  is  very 
hard  and  deserves  great  sympathy,  but  that  the  law  must 
not  be  relaxed  to  meet  hard  cases."  If,  where  one  of  two 
innocent  persons  must  suffer,  the  law  puts  the  loss,  as  it 
justly  does,  upon  the  one  who  has,  by  some  negligence, 
enabled  the  wrong  to  be  done,  surely,  when  there  are  two 


18  Ohio  St.  399.   See  all  the  cases  col- 
lected in  Thompson,  1 189-1 191. 

*  Plaintiff,  a  child  of  twelve,  was  a 
I>assenger  with  her  parents  in  defend- 
ant's train.  As  the  train  approached 
the  station  where  she  was  to  alight, 
the  conductor  called  out  the  name  of 
the  station,  and  the  cars  stopped.  It 
was  at  night.  Plaintiff  and  her  pa- 
rents arose  to  leave ;  but  before  they 
got  out  of  the  car  the  train  started, 
and  moved  slowly  by  the  station,  when 
plaintiff's  father  took  her  under  his 


arm,  stepped  from  the  car,  fell,  and 
plaintiff  was  injured.  Held,  that  plain- 
tiff's father's  act  was  imprudent,  and  his 
negligence  was  chargeable  to  plaintiff 
(Morrison  v.  Erie  R.  Co.,  56  N,  Y.  302). 
*  In  Walters  v,  Chicago,  &c.  R,  Co. 
(41  Iowa,  71),  it  was  held  that  the  con- 
tributory negligence  of  a  nurse  in 
charge  of  plaintiff,  a  child,  was  no  de- 
fense. In  The  Burgundia  (29  Fed. 
Rep.  464),  the  nurse's  negligence  was 
the  sole  responsible  cause  of  the  in- 
jury. 
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guilty  persons  in  the  transaction,  the  law  should  not  leave 
the  only  innocent  one  to  suffer,  as  it  practically  does,  by 
referring  him  to  his  parent  or  guardian  for  compensation 
for  an  injury  of  which  a  stranger  has  been  the  principal 
cause. 

§  78.  Imputation  of  negligence  denied :  Vermont  rule. — 
We  shall  not  here  undertake  a  refutation  of  the  New  York 
rule,  but  content  ourselves  with  saying  that  the  Vermont 
rule,  as  it  may  be  called,  commends  itself  to  our  judgment, 
and  is  abundantly  justified  by  the  reasoning  of  the  courts 
which  have  adopted  it,  especially  in  Vermont,*  Pennsyl- 
vania* and  Ohio.*  This  rule,  which  is  also  adopted  in 
Connecticut,*  Virginia,^  Missouri,*  Nebraska,''  Alabama,* 


*  Robinson  v.  Cone,  22  Verm. 
213.  That  was  the  case  of  a  boy 
three  years  and  nine  months  old,  who 
vras  run  over  by  a  sleigh  while  coast- 
ing in  the  highway,  lying  upon  his 
breast  upon  a  sled.  It  was  held  that 
he  was  not  precluded  from  redress, 
the  court  (Redfield,  J.)  saying:  **  We 
are  satisfied  that  although  a  child  or 
idiot  or  lunatic  may  to  some  extent 
have  escaped  into  the  highway  through 
the  fault  or  n^ligence  of  his  keeper, 
and  so  be  improperly  there,  yet  if  he 
is  hurt  by  the  negligence  of  the  de- 
fendant, he  is  not  precluded  from  his 
redress.  If  one  knew  that  such  a  per- 
son is  in  the  highway,  or  on  a  railway, 
he  IS  bound  to  a  proportionate  degree 
of  watchfulness,  and  what  would  be 
ordinary  neglect  in  regard  to  one 
whom  the  defendant  supposed  a  per- 
son of  full  age  and  capacity,  would  be 
gross  neglect  as  to  a  child  or  one 
known  to  be  incapable  of  escapmg 
danger/' 

«  Smith  V.  O'Connor,  48  Penn.  St. 
218:  North  Penn.  R.  Co.  v,  Mahoney, 
57  Id.  187.  In  that  case  the  plaintiflf, 
a  child  four  years  old,  while  playing 
near  the  defendant's  line,  having  been 


picked  up  by  an  aunt  to  whom  her  pa- 
rents had  not  delegated  her  care  and 
custody,  was  injured  by  the  railway's 
negligence  concurring  with  that  of  the 
aunt  who  was  carrying  her  across  the 
line.  It  was  held  that  the  negligence 
of  the  aunt  could  not  be  imputed  as 
contributory  negligence  to  the  plain- 
^tiff.  s.  P.  Kay  v.  Pennsylvania  R.  Co., 
*65  Penn.  St.  269;  Philadelphia,  &c.  R. 
Co.  V.  Long,  75  Id.  257;  Pittsburgh, 
&c.  R.  Co.  V,  Caldwell,  74  Id.  421 
{supra\ 

*  Cleveland,  &c.  R.  Co.  v,  Manson, 
30  Ohio  St  451 ;  Belief ontaine,  &c  R. 
Co.  V,  Snyder,  18  Id.  399;  Street  R. 
Co.  V,  Eadie,  43  Id.  91. 

*  Daley  v.  Norwich,  &c.  R.  Co.,  26 
Conn.  591 ;  Bronson  v.  Southbury, 
37  Id.  199;  Birge  v.  Gardiner,  19  Id. 

S07. 

*  Norfolk,  &c.  R.  Co.  v.  Ormsby, 
27  Gratt.  455. 

*  Frick  V.  St.  Louis,  &c.  R.  Co.,  75 
Mo.  542,  595;  Boland  v.  Missouri, 
&c.  R.  Co.,  36  Id.  484;  Stillson  v. 
Hannibal,  &c.  R.  Co.,  67  Id.  671. 

'  Huff  2/.  Ames,  16  Neb.  139. 

*  Government  St.  R.  Co.  v.  Han- 
Ion,  53  Ala.  70. 
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Tennessee^  and  Texas,*  holds  that  the  contributory  negli- 
gence of  a  parent,  guardian,  or  other  person  having  control 
of  the  child,  is  not  to  be  imputed  to  the  child  itself,, 
inasmuch  as  such  guardian  is  not  the  agent  of  the  child^ 
and  the  doctrine  of  identification  is  a  pure  fiction.* 

§  79.  No  imputed  negligence,  if  child  careful.— The  so-called 
New  York  rule,  wherever  it  is  followed,  must  be  applied 
only  to  cases  in  which  a  child  has  itself  failed  to  use  that 
degree  of  care  which  would  be  required  from  an  adult.  If 
it  has  in  fact  been  as  free  from  negligence  as  an  adult 
would  be  expected  to  be,  no  amount  of  negligence  on  the 
part  of  its  parents  or  guardians  can  affect  its  right  to 
recover,  except,  of  course,  as  their  acts,  in  breaking  the 
sequence  of  events,  might  affect  any  other  person.  The 
whole  theory  of  imputed  negligence  rests  upon  the  as- 
sumption that  the  child  has  acted  in  a  manner  which  would 
be  negligent,  if  it  had  been  of  full  age.* 

§  80.  Imputed  negligence ;  limitations  of  rule.— Since  the 
"  New  York  rule "  is  possibly  too  firmly  established  in 
several  states  to  be  entirely  shaken  off,  it  is  necessary  to 
state  the  application  and  gradual  limitations  of  the  rule  in 
those  states.  The  principal  application  of  this  rule  has 
always  been  to  cases  in  which  small  children  have  been 
allowed  by  their  guardians  to  run  at  large  without  compe- 
tent guardians  and  guides.  ^  The  principle  applies,  however^ 
to  every  case  in  which  a  guardian  negligently  suffers  his 
child  to  be  exposed  to  the  risk  of  injury.  No  one  now 
pretends  to  support  some  of  the  earlier  decisions,  especially 
the  numerous  unreported  ones  made  at  circuit,  some  of 

*  Whirlcy  v.  Whiteman,  i   Head.  •  See  more   fully  on  this  subject, 
610.                                                            Beach  Contr.  Negl.  §§  4o-43« 

*  Galveston,  &c.  R.  Co.  v,  Moore,  *  McGarry  v,  Loomis,  63  N.  Y. 

59  Tex.  64;  Railroad  Co.  v.  Herbeck,      104;  Ihl  v.  Forty-second  St.  R.  Co., 

60  Id.  602;  Houston,  &c.  R.  Co.  v,      47  N,  Y.  317;  O'Brien  v.  McGlinchy, 
Simpson,  Id.  103;  Texas,  &c.  R.  Co.      68  Maine,  552. 

V.  O'Donnell,  58  Id.  27. 
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which  were  noticed  in  the  first  edition  of  this  work.  It 
may  be  now  safely  assumed  that  the  "  New  York  rule  "im- 
putes the  negligence  of  a  guardian  to  a  child,  only  when 
the  guardian,  by  an  act  or  omission,  in  the  capacity  of 
guardian,  permits  the  child  to  be  exposed  to  the  risk  of 
injury,  under  such  circumstances  that,  if  the  child  were 
himself  of  full  age,  he  would  be  chargeable  with  contribu- 
tory negligence.  Thus,  if  the  child  is  permitted  to  go 
alone  upon  a  highway,  when  of  an  age  at  which  it  is  una- 
ble to  comprehend  and  avoid  the  perils  to  which  the  road 
is  naturally  liable,^  it  cannot  recover  compensation  for  an 
injury  inflicted  by  the  mere  negligence  of  a  stranger, 
while  the  child  itself  is  acting  in  a  manner  which  in  a 
person  of  mature  years  would  be  deemed  so  negligent  as 
to  deprive  him  of  the  right  to  sue.*     So,  if  the  guardian 


*  As  to  what  age  this  is,  see  $  83, 
past, 

*  In  our  first  edition  we  said: 
*^  This  limitation  is  not  expressly  sanc- 
tioned by  the  decisions,  but  is  so 
obviously  consistent- with  good  sense, 
and  with  the  facts  upon  which  the 
decisions  were  based,  that  its  propriety 
cannot  be  doubted.  Thus,  it  would  be 
impossible  to  say  that  a  child,  even 
though  barely  able  to  walk,  may  be 
run  over  with  impunity,  while  on  the 
sidewalk,  conducting  itself  in  the  same 
manner  as  grown  persons."  This  doc- 
trine has  now  received  express  judicial 
sanction  (Lynch  v.  Smith,  104  Mass. 
52;  McGarry  v,  Loomis,  63  N.Y.  104; 
O'Brien  v.  McGlinchy,  68  Maine,  552. 
Sec  I  hi  V.  Forty-second  St.  R.  Co.,  47 
N.  Y.  323;  McMahon  v.  New  York, 
33  Id.  642).  In  Downs  v,  N.  Y. 
Central  R.  Co.  (47  N.  Y.  83).  the 
plaintiff,  twelve  years  old,  traveling 
with  his  mother  on  the  defendant's 
cars,  being  unable  to  find  a  seat  with 
his  mother,  by  the  latter's  permission, 
went    into    another   car,  and    there 


remained  until  the  train  reached  a 
station,  when,  in  the  effort  to  leave  the 
car  and  return  to  his  mother,  he 
received  an  injury  by  the  negligence  of 
defendant's  servants.  It  was  held  not 
per  se  negligence  on  the  part  of  the 
mother  to  permit  the  plaintiff  to  go 
from  one  car  to  another  under  the 
circumstances.  In  Ihl  v.  Forty-second 
St.  R.  Co.  (47  N.  Y.  317),  a  child  three 
years  old  was  sent  by  its  parents  across 
defendant's  railway  track,  unattended 
save  by  a  child  nine  and  a  half  years 
old,  and  was  struck  and  killed  by  a 
passing  train.  Held  that  this  was  not 
such  negligence  on  the  part  of  the 
parent  as  would  defeat  a  recovery, 
under  the  statute.  It  is  not,  as  matter 
of  law,  negligence  to  permit  child  four 
years  old  to  go  on  street  with  his 
sister,  nearly  eleven  years  of  age,  nor 
presumed  that  she  had  not  sufficient 
intelligence  or  discretion  to  be  entrust- 
ed with  his  care,  but  is  question  for 
jury  (Collins  v.  South  Boston  R.  Co., 
142  Mass.  301). 
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of  a  child  keeps  it  in  a  position  known  to  such  guardian 
to  be  dangerous,  the  child  is  chargeable  with  the  like 
knowledge. 

§  8i.  Imputed  negligence ;  parent  must  be  acting  as  such. 
— Under  the  "  New  York  rule,"  therefore,  the  negligence 
of  a  parent  or  guardian,  when  not  acting  in  that  capaci- 
ty, is  not  chargeable  to  his  child,  even  though  it  tends 
to  expose  the  child  to  injury  from  other  persons.  Thus, 
if  a  gas  company,  being  called  upon  to  repair  a  leak, 
sends  an  agent,  who  carelessly  strikes  a  light  in  a  cellar 
full  of  gas,  thus  causing  an  explosion  which  injures  a 
child,  the  fact  that  the  leak  was  caused  by  the  negligence 
of  the  child's  father,  if  proved,  would  be  no  excuse  for 
the  gas  company.^  On  the  other  hand,  if  gas  should  leak 
in  a  house  to  such  an  extent  as  to  make  it  contributory 
negligence  on  the  part  of  a  father  himself  to  remain  in 
the  house,  his  negligence  in  keeping  his  children  in  the 
house  under  such  circumstances  must  be  imputed  to 
them,* 

§  82.  Imputed  negligence ;  parent  must  be  negligent  in  fact. 
— Furthermore,  under  the  New  York  rule,  it  must  be  ob- 
served that  the  guardian  must  have  been  guilty  of  actual 
negligence  in  the  care  of  the  child,  in  order  to  prejudice 


>  Lannen  v^  Albany  Gas  Co.,  46 
Barb.  264;  affirmed,  44  N.  Y.  459.  To 
hold  otherwise  **  would  be  *  visiting 
the  sins  of  the  fathers  upon  the 
children '  to  an  extent  not  contem- 
plated in  the  Decalogue  or  in  the  more 
imperfect  digests  of  human  law  "  (Id.). 

*  Holly  v.  Boston  Gas  Co.,  8  Gray, 
132.  The  particular  application  of  the 
principle  in  this  case  seems  to  us  very 
questionable,  inasmuch  as  the  facts 
did  not  make  it  clearly  necessary  or 
wise  for  the  plaintiff  or  her  father  to 
leave  the   house.    Indeed,  it  might 


have  been  out  of  their  power  to  do  so. 
But  the  principle  itself,  as  stated  in  the 
text,  seems  correct,  if  the  New  York 
rule  is  to  be  maintained  at  all.  In  that 
case,  the  plaintiff  was  made  sick  by 
the  escape  of  gas  in  her  bedroom ;  and 
the  father  knew  that  she  was  exposed 
to  this  danger,  which  he  sought  to 
avoid  by  a  partial  ventilation  of  the 
room,  which,  however,  was  not  suffi- 
cient for  the  purpose.  In  the  Lannen 
case,  before  cited,  no  such  question 
arose,  and  the  negligence  of  the  father 
was  only  a  remote  cause  of  the  injury. 
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the  child's  right  of  action  for  negligence  on  the  part  of  a 
stranger.  The  mere  fact  that  a  child  is  found  in  an  ex- 
posed and  dangerous  position  is  not  conclusive  proof  of 
negligence  on  the  part  of  its  guardian.^  If  the  guardian 
of  the  child  has  taken  reasonable  care  of  it,  and,  notwith- 
standing the  use  of  such  care,  the  child  escapes  into  a 
dangerous  place,  there  is  no  negligence  on  the  part  of  the 
guardian  to  be  imputed  to  the  child.^ 

§  83.  Imputed  negligence;  age  of  child.— Under  the  New 
York  rule,  great  difficulty  arises  in  defining  the  age  at 


^  Mangam  v,  Brooklyn  R.  Co.,  38 
N.  Y.  455.  See  notes  to  §  114, 
post, 

*  Mangam  v,  Brooklyn  R.  Co. 
{supra).  In  that  case,  a  child  less 
than  four  years  old  was  left  alone  in 
the  room  for  a  very  few  minutes,  the 
front  door  being  locked;  and  he 
escaped  through  the  window  into  the 
street  where  he  was  almost  immediate- 
ly run  over  by  a  horse  railroad  car 
carelessly  driven.  Held  that  he  could 
recover  against  the  railroad  company  if 
the  jury  should  deem  that  sufficient  care 
had  been  taken  of  him,  and  a  non-suit 
was  set  aside.  Permitting  a  child  six 
years  old  to  go  out  by  himself  in  a 
quiet  street  (Cosgrove  v.  Ogden,  49  N. 
Y.  255), or  permitting  a  child  five  years 
old  to  remain  alone  in  a  room  with  an 
open  door  (Fallon  v.  Central  Park,  &c. 
R.  Co.,  64  N.  Y.  13),  is  not  conclusive 
of  contributory  negligence  on  the 
part  of  the  parent.  In  Pennsylvania 
R.  Co.  V.  James  (81  Penn.  St.  199) 
the  plamtiff  permitted  her  child,  seven 
years  old,  to  serve  conductors  on 
railroads  with  drinking  water  for  a 
small  compensation,  and,  while  so 
employed,  the  child  was  injured  by  the 
negligence  of  the  company's  servants. 
Held  that  it  was  contributory  negli- 
gence^^r  se  for  plaintiff  to  permit  her 
child  to  engage  in  so  dangerous  an 


employment,  and  that  non-suit  was 
properly  entered.  S.  P.  Smith  ». 
Hestonville,  &c.  R.  Co.,  92  Penn.  St. 
450  [plaintiff  permitting  his  young 
son  to  serve  drivers  of  horse-cars 
with  water  is  negligence];  Ohio, 
&c.  R.  Co.  V,  Hammersly,  28  Ind.  371 
[permitting  a  boy  to  serve  laborers  on 
a  construction  train  with  water]; 
Pennsylvania  R.  Co.  v.  Bock,  93  Penn. 
St.  427  [permitting  boy  to  ride  upon 
the  lead  horse  of  a  team  at  a  railway 
crossing,  the  teamster  retaining  no 
control  over  that  horse]  ;  Moore  v, 
Pennsylvania  R.  Co.,  99  Penn.  St.  301 
[sending  an  inteUigent  boy  of  ten  on  an 
errand  along  a  city  street  by  the  side 
of  which  was  a  railway  track ;  boy  un- 
necessarily walked  on  the  sleepers  and 
was  struck  by  a  train  running  40  miles 
an  hour,  without  sounding  bell  or 
whistle].  We  cite  these  cases  here,  so 
as  not  to  seem  to  overlook  them.  But 
they  were  all  cases  in  which  parents 
sought  to  recover  damages  for  their 
own  benefit;  and  they  do  not  apply  to 
an  action  brought  by  the  child  itself. 
For  other  illustrations  of  the  rule  see 
(Jeflfersonville,  &c.  R.  Co.  v.  Bowen, 
40  Ind.  545;  49  Id.  1 54;  Evansville,  &c. 
R.  Co.  V.  Wolf,  59  Id.  89 ;  Leslie  v, 
Lewiston,  62  Maine,  468;  Chicago  r. 
Hesing,  83  III.  204;  Chicago,  &c.  R. 
Co.  V.  Becker,  84  Id.  483). 
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which  a  child  becomes  subject  to  the  rule  of  imputed  neg- 
ligence, and  still  more  in  defining  the  age  at  which  it  will 
be  deemed  negligent  on  the  part  of  its  parents  or  guard- 
ians to  suffer  it  to  go  abroad  unattended  or  attended  only 
by  a  very  young  person.  On  the  one  hand,  it  has  been 
apparently  held  that  a  jury  may  find  it  to  be  culpable  neg- 
ligence on  the  part  of  parents  to  allow  boys  of  ten  years 
old  to  go  out  alone  ;  ^  though  not  so  as  to  boys  of  eleven 
years ;  ^  but  in  such  cases,  and  even  in  the  case  of  a  child 
six  years  old,  it  has  been  held  that  it  is  not  conclusive  evi- 
dence of  negligence  on  the  part  of  the  parent  to  show  that 
the  child  was  allowed  upon  the  streets  unattended.^  Be- 
yond these  limits  it  is  difficult  to  say  what  the  rule  is,  or 
whether  any  will  be  enforced  with  such  rigidity  as  to  take 
the  question  away  from  the  jury.  We  can  only  refer  to 
the  cases  as  reported.* 


^  See  Kattv,  Parks,  40  Cal.  188; 
Lovett  V.  Salem.  &c.  R.  Co.,  9  Allen, 

557. 

'  McMahon  v.  New  York,  33  N. ' 
Y.  642,  647.  In  that  case,  the 
defendant  was  repairing  an  old  well 
in  front  of  the  plaintiffs  house,  and, 
in  consequence  of  negligence  in  cov- 
ering it,  the  plaintiff's  son,  a  boy  of 
eleven  years  old,  fell  into  it  and  was 
killed.  In  an  action  by  plaintiff,  as  ad- 
ministrator of  his  son,  it  was  held  that 
negligence  of  the  parents  of  the  child 
did  not  necessarily  form  a  defense  to 
the  action,  and  Wright,  J.,  remarked; 
'*  The  deceased  was  not  an  infant,  in- 
capable of  taking  proper  care  of  him- 
self in  the  street.  .  Had  he 
survived  the  injury,  and  been  without 
fault  himself,  he  could  have  recovered, 
notwithstanding  his  father  or  mother 
were  guilty  of  negligence ;  and  so  may 
his  administrator,  such  injury  causing 
his  death." 

»  Oldfield  V.  Harlem  R.  Co.,  14  N. 


Y.  310;  affirming  S.  C.  3  E.  D.  Smith, 
103. 

^  It  has  been  held  not  negligence, 
as  matter  of  law ,  for  the  parents  of  a 
child  six  or  seven  years  old,  to  allow 
him  to  go  into  the  streets  unattended. 
The  question  of  negligence  in  such 
case  must  be  left  to  the  jury  (Oldfield 
V,  Harlem  R.  Co.,  supra;  compare 
Honegsberger  v.  Second  Av.  R.  Co.,  i 
Daly,  89 ;  reversed,  i  Keyes.  570).  The 
same  ruling  was  made  in  the  case  of 
children  of  eight  (Drew  v.  Sixth  Av. 
R.  Co.  26  N.  Y.  49),  nine  (Sheridan  v, 
Brooklyn,  &c.  R.  Co.,  36  N.  Y.  39). 
and  ten  years  of  age  (Karr  v.  Parks, 
40  Cal.  188).  Nor,  in  the  case  of  a 
child  eleven  years  old,  is  it  necessarily 
negligent  to  allow  him  to  go  out  alone, 
even  after  dark  (Lovett  v,  Salem,  &c. 
R.  Co.,  9  Allen,  557).  But  it  bas 
been  held  negligence,  as  matter  of 
law,  to  allow  a  child  of  about  two 
years  (Hartfield  v.  Roper,  21  Wend. 
615),   two    years    and    four    months 
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§  84.  Imputed  negligence ;  lunatics,  etc.— All  that  is  here 
Said  in  regard  to  children  is  equally  applicable  to  lunatics 
^f  any  kind,*  with  this  difference  as  to  the  obligations  of 
others  towards  them,  that  the  sight  of  a  child  in  peril 
ought  to  be  sufficient  to  induce  every  mature  person  to 
take  greater  care  than  he  otherwise  would;*  whereas  a 
lunatic  does  not  necessarily  manifest  his  infirmity  by  his 
appearance,  and  one  who  is  not  aware  of  that  fact  is  not  to 


(Callahan  v.    Bean,    9   Allen,   401), 
seventeen  months  (Kreig  v.  Wells,  i 
E.  D.  Smith,  74),  three  years  (Mangam 
V.  Brooklyn  R.  Co.,  36  Barb.  230), 
four  years  (Glassey  v,  Hestonville,  &c. 
R.  Co.,  57  Penn.  St.  172;  see  Lehman 
V.  Brooklyn,  29  Barb.  234),  or  even  six 
years  of  age  (Chicago  v,  Starr,  42  III 
I74)t  to  go  thus  unattended,   in  the 
absence  of  some  explanation.     See, 
however,  to  the  contrary,  as  to  a  child 
about  two  years  old  (Boland  v.  Mis- 
souri R.  Co.,  36  Mo.  484),  as  to  one 
less  than  four  years  old  (Robinson  v. 
Cone,  22  Verm.  213),  and  as  to  a 
child  of  four  (Chicago  v.   Major,    18 
111.  349).     And,  in  Karr  v.  Parks  (40 
Cal.  188),  it  was  held  not  necessarily 
negligent  to  let  a  child  of  five  years 
go  alone  upon  an  unfrequented  street. 
See,  also,  Schierhold  v.  North  Beach, 
&c.  R.  Co.  (40  Cal.  447).    "  The  fact 
that  a  young  child,  who  has  parents 
or  other  guardians  and  protectors,  is 
found  alone  and  unwatched  in    the 
street,   is  presumptive  evidence  that 
he  was    so    exposed    voluntarily    or 
negligently  by  his  protectors,  and  that 
their  n^ligence  thus  contributed  to 
his    injury.      But  the  fact  that    the 
child  is  in  the  street  alone,  or  in  the 
way  of  a  vehicle  alone,  is  not  conclu- 
sive that  he  is  there  by  the  negligence 
of  those  whose  care  the  law  holds  him 
responsible.    It  is  a  fact  which  admits 
of  explanation,  and,  notwithstanding 


which,  the  question  of  negligence  is 
open  to  inquiry  "  (per  Emott,  J.,  Man- 
gam  V,  Brooklyn  City  R.  Co.,  36  Barb. 
230).  Where  a  child  of  three  years 
was  sent  out  under  the  charge  of  his 
sister,  aged  nine  and  a  half,  held,  that 
the  question  must  be  left  to  jury  (Ihl 
V,  Forty-second  St.  R.  Co.,  47  N.  Y. 
317).  Permission  by  the  parent  of  a 
child  three  years  old  to  play  in  the 
street,  accompanied  by  another  child 
seven  years  older,  is  not  such  negli- 
gence as  to  prevent  a  recovery  (Staf- 
ford V,  Reubens,  115  111.  196).  For 
other  cases  see  ante,  %  82.  When 
a  child  18  months  old,  strays  on  the 
track  and  is  injured,  while,  prima 
facie,  negligence  is  imputable  to  the 
parent,  still  the  question  is  for  the  jury 
(Gibbons  T/.  Williams,  135  Mass.  333; 
McGeary  v.  Eastern  R.  R.  Co.,  Id. 
363.  Compare  O'Connor  v,  Boston, 
&c.  R.  Co.,  Id.  352). 

»  Willetts  V,  Buffalo,  &c.  R.  Co., 
1 4. Barb.  585;  see  Hartfield  v.  Roper, 
21  Wend.  615,619. 

2  East  Saginaw  R.  Co.  v.  Bohn,  27 
Mich.  503;  Pittsburgh,  &c.  R.  Co.  v, 
Caldwell,  74  Penn.  St.  421 ;  Brennan 
V.  Fairhaven  R.  Co.,  45  Conn.  284; 
Walters  v.  Chicago,  &c.  R.  Co.,  41 
Iowa,  71, 76.  See  this  distinction  com- 
mented upon  by  Redfield,  J.,  in  Robin- 
son V,  Cone  (22  Verm.  213,  225) ;  S.  c. 
in  full,  Thompson  Negl.  11 29. 
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blame  for  dealing  with  him  as  a  person  of  ordinary  intel- 
lect.* 

§  85.  Plaintiff  not  prejudiced,  unless  actually  in  fault.— 
The  plaintiff's  right  to  recover  is  not  affected  by 
his  having  contributed  to  his  injury,  unless  he  was 
in  fault  in  so  doing.  It  is  possible  for  the  plaintiff  not 
only  to  contribute  to,  but  even  to  be  himself  the  im- 
mediate cause  of  his  own  injury,  and  yet  to  recover  com- 
pensation therefor.*  Thus  one  who,  seeing  his  property 
imperilled,  hastens  to  protect  it,  and  in  doing  so  imperils 
his  own  person,  is  not  necessarily  deprived  of  remedy 
thereby.  It  is  his  right  and  duty  to  seek  to  protect  his 
property,  so  long  as  he  can  do  so  without  recklessly  ex- 
posing himself  to  injury.*     And  one  who  imperils  his  own 


>  A  lunatic  was  traveling  on  a  rail- 
road, in  charge  of  his  father,  and  the 
father  left  him  in  one  car  and  took  a 
seat  in  another.  The  lunatic  not  pay- 
ing his  fare  after  repeated  requests,  the 
conductor,  in  igpnorance  of  his  con- 
dition, put  him  off  the  train ;  and  he 
wandered  about  the  track,  and  was  run 
over  by  another  train  and  killed.  Held, 
that  there  was  negligence  on  the  part 
of  the  father,  which  was  attributable 
in  law  to  the  lunatic,  and  none  on  the 
part  of  the  conductor;  and  the  father, 
as  administrator  of  the  lunatic,  could 
not  recover  against  the  company  ( Wil- 
letts  V.  Buffalo,  &c.  R.  Co.,  14  Barb. 
585).  Where  a  deaf  mute  slave,  who 
was  walking  on  a  railroad,  with  his 
back  to  an  approaching  train,  was 
killed  by  the  train,  it  not  appearing 
that  the  engineer  knew  of  the  slave's 
infirmity,  and  it  being  shown  that  the 
usual  warning  was  given  by  the  steam 
whistle,  it  was  held,  that  the  railroad 
company  was  not  liable  for  the  loss 
(Poole  V,  North  Carolina  R.  Co.,  8 
Jones  [N.  C]  Law,  340). 

*  Gee  V.  Metropolitan  R.  Co.,  L. 


R.  8  Q.  B.  161,  174,  Where  the  plain- 
tiff used  water  in  his  boilers  from  his 
cistern,  which  the  defendant  had 
fouled  before  it  reached  the  cistern, 
it  was  held  that,  in  the  absence  of  evi- 
dence that  it  would  have  been  less  ex- 
pensive to  pump  the  water  out  than  to 
use  it  as  it  was,  the  plaintiff  was  not 
debarred  from  recover)'  (Whaley  v, 
Laing,  2  Hurlst  &  N.  476;  26  Law 
Jour.  [Exch.]  327).  See  this  doctrine 
of  the  text  applied  in  Baldwin  v. 
Greenwoods,  &c.  Co.,  40  Conn.  238; 
Pittsburgh,  &c.  R.  Co.  v.  Nelson,  51 
Ind.  150:  Hammond  v,  Mukwa,  40 
Wise.  35 :  Schultz  v.  Chicago,  &c.  R. 
Co.,  44  Wise,  638 ;  Walter  v.  Chicago, 
&c.  R.  Co.,  39  Iowa.  33:  Wyandotte 
V.  White,  13  Kans.  191 ;  Baltimore  v. 
Holmes,  39  Md.  241 ;  Geiselman  v, 
Scott,  25  Ohio  St,  86:  Gillespie  v. 
Newburg,  54  N.  Y.  468 ;  Jennings  v, 
Wayne,  63  Maine,  468.  The  text  was 
expressly  approved  in  Westerh  Union 
Tel.  Co.  V,  Eyser,  2  Col.  141 ;  see  cases 
collected  in  Whittaker's  Smith  Negl. 

393. 

'  Rexter  v,  Starin,  73  N.  Y.  601 ; 
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Vife,  for  the  sake  of  rescuing  another  from  imminent  dan- 
ger, is  not  chargeable,  as  matter  of  law,  with  contributory 
negligence ;  and,  if  the  life  of  the  rescued  person  was  en- 
dangered by  the  defendant's  negligence,  the  rescuer  may 
recover  for  the  injuries  which  he  suffered  from  the  defend- 
ant in  consequence  of  his  intervention,*   There  need  be  no 


Wasmer  v.  Delaware,  &c.  R.  Co.,  80 
Id.  212.  In  the  first  case  the  plaintiff's 
boat  was  fastened  to  a  pier,  and  he 
was  on  another  boat  adjoining,  when 
he  saw  a  barge  approaching  his  boat, 
and,  apprehending  a  collision,  he  ran 
on  his  own  boat,  the  barge  struck  it, 
and  a  piece  of  timber  torn  off  by  the 
collision  struck  and  injured  him.  De- 
fendant claimed  it  was  contributory 
negligence  for  him  to  go  on  his  boat 
when  a  collision  was  imminent,  thus 
patting  himself  in  the  way  of  danger. 
It  was  held  that  it  was  plaintiff's  right 
and  duty  to  look  to  the  safety  of  his 
boat ;  and  it  was  for  the  jury  to  say 
whether  the  act  was  one  which  a  rea- 
sonable man  under  all  the  circum- 
stances would  do.  On  line  of  defend- 
ant's road  plaintiff  owned  a  coal  yard, 
in  which  his  son  was  employed.  A 
siding  ran  to  a  warehouse  in  plaintiff's 
yard.  A  lumber  car  was  left  standing 
on  the  siding  beyond  the  period  when 
the  rales  of  the  company  required 
them  to  remove  it.  It  had  a  defective 
brake,  and  was  not  sufficiently  blocked. 
Cars  from  main  track  struck  the  lum- 
ber car,  sending  it  with  violence 
against  the  warehouse.  Plaintiffs  son, 
hearing  the  cars  coming,  hurried  into 
the  warehouse,  and  was  found  crushed 
to  death  against  the  doors.  Held, 
properly  left  to  jury  whether  defend- 
ant was  negligent,  and  whether  de- 
ceased, by  his  own  negligence,  con- 
tributed to  the  accident  (North  Penn. 
R.  Co.  V,  Kirk,  90  Penn.  St.  15). 
naintiff  returned  to  a  car  on  fire  in 
order  to  save   his    valise,    and    was 


burned  in  the  rear  end  of  the  car  by 
the  spreading  flames,  being  unable  to 
return  again  to  the  forward  car.  Had 
he  remained  in  the  forward  car  he 
would  not  have  been  injured.  Held, 
that  although  defendant  might  have 
been  negligent  with  respect  to  the 
cause  of  the  fire,  the  damage  to 
plaintiff  was  caused,  not  by  defend- 
ant's negligence,  but  by  his  own  volun- 
tary act  in  returning  to  the  car  after 
the  fire  had  commenced  to  spread,  and 
a  non-suit  was  therefore  properly  or- 
dered (Hay  V,  Grand  Trunk  R.  Co.,  37 
Upper  Canada  [Q.  B.],  456). 

*  Cotterill  v.  Chicago,  &c.  R.  Co., 
47  Wise.  634;  Pennsylvania  Co.  v, 
Roney,  89  Ind.  453.  Where  one 
threw  himself  in  front  of  a  train 
for  the  purpose  of  saving  the  life 
of  a  child,  it  was  held  that  he  was 
not  necessarily  negligent  in  so  doing 
(Eckert  v.  Long  Island  R.  Co.,  43  N. 
Y.  502).  **The  law  has  so  high  a  re- 
gard for  human  life  that  it  will  not 
impute  negligence  to  an  effort  to  pre- 
serve it,  unless  made  under  such  cir- 
cumstances as  to  constitute  rashness 
in  the  judgment  of  prudent  persons'* 
(per  Grover,  J.,  lb.).  See  Carroll  t/. 
^finnesota,  &c.  R.  Co ,  14  Minn.  57. 
In  Evansville,  &c.  R.  Co.  v.  Hiatt  (17 
Ind.  102)  it  was  held  that  a  son  could 
not  recover  for  injuries  suffered  in  thus 
rescuing  his  father ;  but  in  that  case  it 
was  held  that  no  negligence  was 
shown  proved  against  the  railroad 
company.  It  is  not,  therefore,  incon- 
sistent with  the  Eckert  case,  though 
it  is  sometimes  claimed  to  be  so.     In 
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fear  that  this  principle  will  make  any  one  liable  for  the  cost 
of  volunteered  benevolence,  without  being  himself  in  fault. 
No  one  is  liable  at  all,  unless  he  is  in  fault.  Thus  a  rail- 
road company  could  not  be  made  liable  for  injuries 
suffered  by  one  who,  with  the  most  praiseworthy  motives, 
rushed  in  front  of  a  train  to  rescue  another  who  was  un- 
lawfully on  the  track,  and  of  whose  presence  the  engineer 
in  charge  had  no  notice,  actual  or  constructive,  the  train 
being  prudently  managed.  In  such  a  case  neither  party 
would  be  in  fault,  and  therefore  neither  could  recover  dam- 
ages.^    This  privilege  of  rescue  under  obvious  danger  is 


any  event,  the  Eckert  case  was  rightly 
decided.  It  has  been  said  that  the 
railroad  company  owes  no  duty  to  a 
voluntary  rescuer  in  such  a  case;  it 
owes  a  duty  to  the  person  rescued, 
and  that  is  enough ;  and  it  is  because 
of  the  breach  of  this  duty  that  the 
rescuer  interposes.  But  the  company 
owes  to  him  the  same  duty  as  it  owes 
to  any  other  person.  The  company 
must  be  negligent,  or  the  question 
would  not  arise.  The  only  doubt  is  as 
to  whether  the  plaintiff  is  in  fault  in 
contributing,  as  he  certainly  does,  to 
his  own  injury.  It  would  be  simply 
monstrous  to  say  that  one  who  risks 
his  own  life  in  the  attempt,  with  the 
slightest  reasonable  hope  of  success, 
to  save  the  life  of  another  human  being, 
is  in  fault.  The  principle  of  the  Eckert 
case  has  been  approved,  even  in  Massa- 
chusetts (Linnehan  v,  Sampson,  126 
Mass.  506).  A  mother  and  her  little  child 
were  walking  along  a  city  street.  The 
child  fell  down  in  front  of  and  near  an 
open  hatchway  belonging  to  the  defend- 
ant, and  the  mother,  in  her  endeavor  to 
prevent  the  child  from  falling  into  the 
opening,  went  so  near  that  she  fell 
in  herself  and  was  seriously  injured. 
Held,  that  her  act  was  not  one  of  con- 
tributory negligence,  and  although  the 


hatchway  was  guarded  so  that  a  per- 
son exercising  reasonable  care  would 
be  prevented  from  falling  into  it,  de- 
fendant should  be  held  liable  (Clark  ^v. 
Shoe,  &c.  Co.,  16  Mo.  App.  463). 

^  '*  It  is  only  when  a  railroad  com- 
pany, by  its  own  negligence,  created 
the  danger,  or,  through  its  negligence, 
is  about  to  strike  a  person  in  danger, 
that  a  third  person  can  voluntarily  ex- 
pose himself  to  peril  in  an  effort  to 
rescue  sUch  person  and  recover  for  an 
injury  he  may  sustain  in  that  attempt. 
For  instance,  if  a  man  is  lying  on  the 
track  of  a  railroad  intoxicated  or 
asleep,  but  in  such  a  position  that  he 
could  not  be  seen  by  the  men  manag- 
ing an  approaching  train,  and  they 
had  no  warning  of  his  situation,  and 
another,  seeing  his  danger,  should  go 
upon  the  track  to  save  his  life  and  be 
injured  by  the  train,  he  could  not  re- 
cover, unless  the  train  men  were  guilty 
of  negligence  with  respect  to  the  res- 
cuer,  occurring  after  the  beginning 
of  his  attempt.  If  the  railroad  com- 
pany is  not  chargeable  with  n^ligence 
with  respect  to  the  person  in  danger, 
the  case  of  the  person  who  attempted 
to  rescue  him  and  was  injured  must 
be  determined  with  reference  to  the 
negligence  of  the  company  in  its  con- 
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not  to  be  extended  to  cases  in  which  mere  property  is  im- 
periled ;  nor  even,  it  has  been  held,  to  the  rescue  of 
sensitive  animals,^  such  as  horses ;  although  we  should  in- 
cline to  the  opinion  that  taking  a  moderate  degree  of 
personal  risk  in  such  a  case  ought  not  to  be  considered 
a  fault  So  a  railroad  engineer  who,  at  a  time  of  threatened 
collision,  remains  at  his  post  and  faces  a  danger  which  he 
could  personally  escape,  in  the  hope  of  saving  others  upon 
the  train,  is  not  chargeable  with  contributory  negligence ; 
for  he  is  at  least  doing  right,  if  not  performing  a  positive 
duty,  even  though  he  runs  into  certain  death.*  And  upon 
this  principle  it  is,  that  no  proper  use  of  his  own  land, 
though  exposing  him  to  greater  risk  from  the  negligence 
of  others  than  would  be  the  case  if  a  different  use  were 
made  of  it,  will  deprive  any  one  of  a  remedy  for  such  negli- 
gence.* 

§  86.  Plaintiff  not  prejudiced  by  want  of  more  than 
ordinary  care.— The  contributory  negligence  of  the  plaint- 
iff, when  relied  upon  to  defeat  his  recovery,  must  consist 
of  at  least  ordinary  negligence,  that  is,  want  of  ordinary 
care.*     His  failure  to  take  unusual  care  is  no  defense  to 


ducc  towards  him,  and  his  conduct  in 
making  the  attempt.  In  other  words, 
the  negligence  of  the  company  as  lo 
the  person  in  danger  is  imputed  to  the 
company,  with  respect  to  him  who  at- 
tempts Uie  rescue ;  and  if  not  guilty  of 
negligence  as  to  such  person,  then  it  is 
only  liable  for  negligence  occurring 
with  r^;ard  to  the  rescuer,  after  his 
efforts  to  rescue  the  person  in  danger 
commenced"  (Henry,  J.,  in  Donahoe 
V,  Wabash,  &c.  R.  Co.,  83  Mo.  560). 

*  Deville  v.  Southern,  &c.  R.  Co., 
50  Cal.  383.  It  has  already  been 
shown  that  it  extends  to  cases  where 
the  danger  is  not  obvious. 

•Id. 

'  In  Kalbfleisch  v.  Long  Island  R. 


Co.  (102  N.  Y.  520)  it  was  held  not  to 
be  negligence  for  the  proprietor  of  a 
varnish  factory,  which  was  adjacent  to 
a  railway,  to  set  some  varnish  out  of 
doors  in  the  process  of  manufacture, 
where  it  was  set  on  fire  by  sparks 
from  a  passing  locomotive,  which  had 
a  defective  spark  arrester.  The  mere 
location  of  a  railroad  and  its  use  does 
not  operate  as  a  prohibition  upon 
certain  branches  of  industry  in  its 
vicinity,  which  may  be  endangered  by 
its  use.  To  same  effect,  Cook  z^.  Champ- 
lain,  &c.  R.  Co.,  I  Denio,  91 ;  Vaughan 
V.  Taff  Vale  R.  Co.,  3  Hurlst.  &  N. 
743;  see  Fero  v,  Buffalo,  &c.  R.  Co., 
22  N.  Y.  209. 

*  The  words  '*  ordinary  care"  arc 
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the  action  ;  *  while,  on  the  other  hand,  his  use  of  slight 
care  will  not  enable  him  to  recover,  if  with  ordinary  care 


used  in  almost  every  case  upon  this 
subject,  as,  for  example,  in  Munger  v. 
Tonawanda  R.  Co.  (4  N.  V.  349); 
Garmon  v,  Bangor  (38  Maine,  443); 
Owings  V,  Jones  (9  Md.  108) ;  Davies 
V,  Mann  (10  Mees.  &  W.  546) ;  Bridge 
V.  Grand  Junct.  R.  Co.  (3  Id.  244); 
Butterfield  v.  Forrester  (11  East,  60), 
and  innumerable  later  cases.  See 
among  other  cases,  Priest  v,  Nichols, 
1 16  Mass.  401 ;  Peverly  v.  Boston, 
136  Id.  366;  Railroad  Co.  v.  Jones, 
95  U.  S.  439;  compare,  however,  N. 
J.  Express  Co.  v.  Nichols,  33  N.  J. 
Law,  434;  Cronin  v,  Delavan,  50 
Wise.  375;  Philadelphia,  &c.  R.  Co. 
V.  Boyer,  97  Penn.  St.  91 .  '*  The  plaint- 
iff, in  order  to  show  that  he  was  in  the 
exercise  of  due  care,  must  prove  that 
he  acted  as  men  of  ordinary  prudence 
exercising  this  faculty,  and  possessed 
of  sufficient  sense  and  capacity  to  act 
intelligently,  would  have  acted  under 
similar  circumstances"  (per  Devens, 
J.,  Patrick  v.  Pote,  117  Mass.  297). 

»  So  it  has  been  repeatedly  ad- 
judged, in  the  cases  involving  the  risk 
of  life  or  limb  (Ernst  v,  Hudson  River 
R.  Co.,  35  N.  Y.  9,  26;  Beisiegelt^. 
N.  Y.  Central  R.  Co.,  34  N.  Y.  622, 
628,  632:  Fero  V,  Buffalo,  &c.  R. 
Co.,  22  N.  Y.  209;  Johnson  v,  Hud- 
son River  R.  Co.,  6  Duer.  633,  645 ; 
affirmed,  20  N.  Y.  65;  Beers  v, 
Housatonic  R.  Co.,  19  Conn.  566; 
Bequette  v.  People's  Tr.  Co.,  2  Ore- 
gon, 200),  as  well  as  in  cases  involv- 
ing injury  to  property  only  (Newbold 
V.  Mead,  57  Penn.  St.  487  ;  Davies  v, 
Mann,  10  M.  &  W.  546;  Bridge  v. 
Grand  June.  R.  Co.,  3  Id.  244;  Thoro- 
good  V,  Bryan,  8  C.  B.  115;  Clayards 
V,  Dethick,  12  Q.  B.  439;  Butterfield 
V.  Forrester,  1 1  East,  60 ;  Whirley  v, 
Whiteman,  i  Head,  610).    Therefore, 


a  vessel  at.  anchor,  with  the  usual 
watch  on  deck,  which  suffered  injury 
from  another  driftiii^  against  her,  was 
held  not  to  be  in  fault,  although,  if 
she    had    been    better    lighted   and 
watched,  she    probably  could    have 
lifted  anchor  in  time  to  avoid  injury 
(The  Clarita,  23  Wall.  i).    So,  where 
plaintifiPs  horses  were  standing,  with- 
out a  driver,  on  the  tow-path  of  a 
canal,  and  by  defendant's  negligence 
were  dragged  into  the  canal,  held  that, 
although  if  the  driver  had  stood  by 
the  horses  the  accident  would  have 
been  avoided,  this  did  not  render  the 
plaintiff  guilty  of  contributory  negli- 
gence (Schoonmaker  v.   McNally,   3 
Hun,  41 5).     For  other  illustrations  of 
this  rule,  see  Lyons  v.  Erie  R.  Co.,  57 
N.  Y.  489;   Mark  v.  Hudson  River 
Bridge  Co.,  103  Id.  28;  Evans  v.  Utica, 
69  Id.  166 ;    Chicago,  &c.  R.  Co.  v, 
Donahue,  75   111.  106  ;    Centralia  v. 
Scott,  59  111.  129:  Elgin  V,  Renwick, 
86  111.  498 ;  Luvenguth  «/.  Blooming- 
ton,  71    111.  238;  Bills  V,  Ottumwa, 
35   Iowa,   107 ;   Larrabee  v,    Sewall, 
66  Maine,  376 ;    Barstow  v.  Berlin,  34 
Wise.  357;   Krueger  v,  Bronson,  45 
Wise.  198;  Perkins  v.  Fond  du  Lac, 
34  Wise.  435.    *'  It  is  not  the  law  that 
slight  negligence  on  the  part  of  the 
plaintiff  will  defeat  the  action.    Slight 
negligence  is  the  want  of  extraordinary 
care  and  prudence,  and  the  law  docs 
not  require  of  a  person  injured  by  the 
carelessness  of  others,  the  exercise  of 
that  high  degree  of  caution  as  a  con- 
dition precedent  to  right  to  recover  " 
(Cremerv.  Portland,  36  Wise.  92).  We 
have  found  but  one  case  in  which  a 
contrary  opinion  was  even  intimated. 
In  Hurst  z/.  Bumside  (12    Oregon, 
520),  it  is  said  that,  however  slight  the 
plaintiff's  negligence  may  be,  he  can- 
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be  could  have  avoided  the  injury.  This  is  an  invariable 
rule  ;  because  every  man  is  bound,  no  matter  what  he  may 
be  doing,  to  use  ordinary  care  for  his  own  protection,  and 
no  man  is  ever  bound  tg  use  more.^  Therefore,  one  who 
is  engaged  in  the  performance  of  any  work  in  which  he 
has  only  undertaken  to  use  slight  care  for  the  benefit  of 
his  employer,  is  none  the  less  bound  to  use  ordinary  care 
for  his  own  preservation  from  injuries  to  which  that  work 
make  him  liable  ;  while,  even  if  he  had  entered  into  an 
express  contract  to  take  extreme  and  unusual  care  in  the 
performance  of  the  work,  he  would  not  be  bound  to  use 
more  than  ordinary  care,  so  far  as  his  own  preservation 
from  injury  was  concerned.  Substantially  the  same  stand- 
ard of  ordinary  care  is  applied  to  the  conduct  of  a  woman 
as  to  that  of  a  man  in  questions  of  contributory  negli- 
gence.* 


not  recover  if,  but  for  that  Diligence, 
the  misfortune  would  not  have  hap- 
pened. But  this  is  a  mere  obiter  die- 
turn.  In  Houston.  &c.  R.  Co.  v. 
Smith  (52  Tex.  I78)»  an  instruction 
that  *'  if  plaintiff  was  guUty  of  some 
slight  degree  of  negligence,  not 
amounting  to  want  of  ordinary  care, 
he  might  nevertheless  recover,"  was 
held  to  be  misleading  under  the  pecu- 
liar circumstances ;  the  plaintiff  having 
been  grossly  negligent.  In  Monon- 
gahela?'.  Fischer  (iii  Penn.  St.  9),  it 
was  held  error  to  charge  that  the 
plaintiffs  negligence  must  ^^contrib- 
ute in  a  material  degree  ^^  to  prevent 
recovery. 

*  An  intoxicated  man  is  not  ex- 
cused from  the  use  of  care  for  his  own 
protection  (111.  Central  R.  Co.  v. 
Hutchinson,  47  111.  408).  The  doubt 
as  to  the  degree  of  care  required  ex- 
pressed in  that  case  was,  we  think, 
not  justified.  Intoxication  is  no  ex- 
cuse   (see  Houston,   &c.   R.   Co.   v. 


Smith,    52    Tex.    178).      See    §    Zl, 
post, 

*  Hassenyer  v,  Mich.  Central  R. 
Co.,  48  Mich.  205;  Yarnall  v.  St. 
Louis,  &c.  R.  Co.,  75  Mo.  575;  Snow 
V.  Provincetown,  120  Mass,  580;  Fox 
V,  Glastonbury,  29  Conn.  204.  Per- 
mitting a  woman  to  drive  a  horse  upon 
a  highway  is  not  conclusive  of  the 
plaintiff's  want  of  care  (Cobb  v.  Stan- 
dish,  14  Maine,  198;  Bigelowz^.  Rut- 
land, 4  Cush.  247 ;  Babson  v.  Rock- 
port,  loi  Mass.  93;  Blood  v.  Tyngs- 
borough,  103  Id.  509).  A  woman  may 
be  presumed  to  be  somewhat  lacking 
in  knowledge,  skill,  dexterity,  steadi- 
ness of  nerve,  and  coolness  of  judg- 
ment, in  driving,  so  that  a  person 
meeting  her  under  circumstances 
threatening  a  collision  should  govern 
his  conduct  with  some  regard  to  her 
probable  deficiencies  (Daniels  v,  Cl^g, 
28  Mich.  33;  compare  Bloomington 
V,  Perdue,  99  III.  329). 


§87] 


CONTRIBUTORY    NEGLIGENCE. 


128 


§  87.  Ordinary  care  defined.— Ordinary  care,  however, 
implies  the  use  of  such  watchfulness  and  precautions  to 
avoid  coming  into  danger,  and  such  effort  to  escape  from 
or  mitigate  it,  as  a  person  of  ordinary  prudence  would 
use  for  his  own  protection,  in  view  of  the  danger  to  be 
avoided.^  If  the  danger  is  remote  or  slight,  the  care  re- 
quired to  avoid  it  may  be  such  as  would,  under  other  cir- 
cumstances, be  called  slight.  If  the  danger  is  near  or  ex- 
traordinary, the  care  and  vigilance  required  to  avoid  it  may 
be  such  as,  under  a  slighter  peril,  might  be  deemed  ex- 
traordinary. In  either  case,  the  plaintiff  is  bound  to  take 
that  degree  of  care  which  persons  of  ordinary  care  and 
prudence  are  accustomed  to  use  under  similar  circum- 
stances;*  and  as  there  are  different  classes  in   society. 


*  Grippen  v.  N.  Y.  Central  R.  Co., 
49  N.  Y.  34,  42;  Mackey  v.  N.  Y. 
Central  R.  Co.,  27  Barb.  $28,  542; 
Toledo,  &c.  R.  Co.  v.  Goddard,  25 
Ind.  185.  For  instances  of  application 
of  the  rules  as  to  ordinary  care,  laid 
down  in  the  text,  see  Eppendorf  f/. 
Brooklyn  R.  Co.,  69  N.  Y.  195;  Filer  v. 
N.  Y.  Central  R.  Co.,  68  N.  Y.  124; 
Twomly  v.  Central  Park  R.  Co.,  69 
N.  Y.  158;  Dougan  v.  Champlain,  &c. 
Co.,  56  N.  Y.  I ;  Spooner  v,  Brooklyn 
R.  Co.,  54  N.  Y.  230;  Macauley  v. 
New  York,  67  N.  Y.  602 ;  Ryall  v. 
Kennedy,  40  N.  Y.  Superior,  347 ;  67 
N.  Y.  379;  Plopper  v.  New  York,  &c. 
R.  Co.,  13  Hun,  625;  IngersoU  v.  N. 
Y.  Central  R.  Co.,  6  Thomp.  &  C. 
416;  4  Hun,  277 ;  Stamm  v.  Southern 
R.  Co.,  I  Abb.  N.  C.  438 ;  Ominger  v. 
N.  Y.  Central  R.  Co.,  6  Thomp.  &  C. 
498;  4  Hun,  159;  Dale  ?/.  Brooklyn, 
&c.  R.  Co.,  3  Thomp.  &  C.  686;  i 
Hun,  146;  Piatt  V.  42d  St.  &c.  R,  Co., 
4  Thomp.  &  C.  406 ;  Maher  v.  Central 
Park  R.  Co.,  39  N.  Y,  Superior,  155; 
Hawks  V,  Winans,  42  Id.  451 ;  Leon- 
ard V.  N.  Y.  Central  R.  Co.,  Id.  225; 
Maguire  z/.  Middlesex  R.Co.,  1 1 5  Mass. 


239 ;  Elkins  v,  Boston,  &c.  R.  Co.,  115 
Id.  190;  French  v.  Taunton  Br.  R.  Co., 
116  Id.  537;  Barton  v.  Springfield, 
no  Id.  131;  Marble  i^.  Ross,  124  Id. 
44 ;  Kennard  v.  Burton,  25  Maine,  39; 
Noyes  v.  Shepherd,  30  Id.  173 ;  DaJcy 
V.  Norwich,  &c.  R.  Co.,  26  Conn.  591 ; 
Williams  z/.  Clinton,  28  Id.  266 ;  Fox 
V,  Glastonbury,  29  Id.  204;  Chicago, 
&c.  R.  Co.  V,  Sykes,  i  111.  App.  520; 
Chicago,  &c.  R.  Co.  v,  Ryan,  70  111. 
211 ;  Central  R.  &c.  Co.  v.  Perry,  58 
Geo.  461 ;  Philadelphia,  &c.  R.  Co.  v. 
Long,  75  Penn.  St.  257 ;  Wyatt  v. 
Citizens  R.  Co.,  55  Mo.  485;  Norton 
V.  Ittner,  56  Mo.  351;  Augusta,  &c.  R. 
Co.t/.  Renz,  55  Geo.  126;  Richmond, 
&c.  R.  Co.  V.  Morris,  31  Gratt.  200; 
Crommelin  v,  Coxe,  30  Ala.  318 ;  Got- 
hard  v,  Alabama,  &c.  R.  Co.,  67  Id. 
114;  Strong  V,  Sacramento,  &c.  R. 
Co.,  61  Cal.  326 ;  Jeffrey  v,  Keokuk, 
&c.  R.  Co.,  56  Iowa,  546;  Indian- 
apolis, &c.  R.  Co.  V,  Stout,  53  Ind. 
143;  Leavenworth,  &c.  R.  Co.  v. 
Rice,  10  Kans.  426. 

»  Cleveland,  &c.  R.  Co.  v,  Tcny, 
8  Ohio  St.  570,  581.  Thus,  one  who 
passes  along  an  obstructed  highway, 
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rith  widely  different  degrees  of  intelligence,  the  plaint- 

m:fi  is  not  required  to  exercise  more  care  than  is  usual, 

-zander  similar  circumstances,  among  careful  and  prudent 

persons  of  the  class  to  which  he  belongs,^  if  that  class  is 

Tiumerous  enough  to  have  a  well  recognized  existence, 

and  is  one  which  reasonably  informed  men  are  aware 

must  be   exposed   to    similar   dangers.*       Undoubtedly, 

these  definitions  are  all  vague  and  unsatisfactory.*     Pru- 


'Ms  bound  to  observe  ordinary  care,'* 
that  is,  such  care  as  a  reasonably  pru- 
dent man,  under  the  circumstances, 
would  exercise  to  preserve  himself 
from  injury  (Pennsylvania  R.  Co.  v, 
McTighe,  46  Penn.  St.  316;  Farrer 
V.  Greene,  32  Maine,  574;  Wheeler  v. 
Westport,  30  Wise.  392).  Sec  chap- 
ter on  Highways,  post 

1  Mackay  v.  N.  Y.  Central  R.  Co., 
35  N.  Y.  75,  80;  Paterson  V.  Wallace, 
I  Macq.  H-  L.  748.  To  the  contrary, 
however,  is  Tucker  v.  Henniker,  41 
N.  H.  317. 

*  This  qualification  is  our  own,  but 
we  think  clearly  just.  A  New  Xork 
railroad  company  ought  not  to  be 
obliged  to  anticipate  any  negligence 
peculiar  to  Chinese,  while  in  California 
it  might  reasonably  be  required  of  rail- 
road officers  that  they  should  do  so. 

»  Andrews,  J.,  says:  "Ordinary 
care  is  defined  to  be  that  degree  of 
care  which  a  prudent  person  would 
be  likely  to  exercise,  under  given  cir- 
cumstances ;  but  the  definition  is  cer- 
tainly very  vague,  and  in  an  action  for 
damages  for  a  personal  injury  alleged 
to  have  been  occasioned  by  the  negli- 
gence of  another,  it  often  happens  that 
the  line  which  separates  actionable 
n^ligence  and  conduct  consistent 
with  ordinary  care  is  in  a  given  case 
so  indistinct,  and  the  question  is  in- 
volved in  so  many  connplexities  from 
the  vanety  of  facts  to  be  considered, 

yoia.  1—9 


that  the  conclusion  is  reached  only  with 
great  doubt,  and  the  fact  is  usually  to 
be  found  by  the  jury  under  the  general 
instructions  of  the  court ''  (McGrath 
V,  N.  Y.  Central  R.  Co.,  59  N.  Y. 
468).  A  train,  on  which  plaintiff  was 
a  passenger,  was  passing  slowly  by  a 
small  station,  when  he  jumped  from  it 
to  the  platform.  The  platform  was 
out  of  repair,  and  he  fell  and  was  in- 
jured. Plaintiff  having  recovered  a 
judgment,  it  was  reversed  on  appeal. 
Mitchell,  J.,  says,  referring  to  a  charge 
"  that  if,  under  all  the  circumstances, 
the  act  of  leaving  the  train  while  in 
motion  was  one  which  an  ordinarily 
prudent  man,  in  the  exercise  of  rea- 
sonable care,  might  reasonably  be  ex- 
pected to  do,  the  law  would  not  regard 
it  as  negligent,  even  though  it  materi- 
ally contributed  to  the  injury  com- 
plained of,"  that  this  charge  *' was,  to 
say  the  least,  liable  to  mislead  the  jury. 
The  formula  used  is  that  frequently 
adopted  in  attempting  to  define  negli- 
gence. Like  any  other  definition  or 
abstract  statement,  it  tends  more  to 
confuse  than  instruct  the  jury  as  to 
what  in  any  g^iven  case  may  constitute 
negligence.  Whether  plaintiff  was 
negligent  depended  upon  the  partic- 
ular facts  admitted  or  satisfactorily 
proved  in  the  case.  If  the  facts  thus 
estabUshed  constituted  negligence, 
then  whether  they  exhibited  such  con- 
duct as  an  ordinarily  prudent  man 


§88] 


CONTRIBUTORY    NEGLIGENCE. 


130 


dent  men  often  act  imprudently.  In  special  cases,  it 
may  be,  in  a  large  sense,  prudent  to  take  great  personal 
risks,  for  the  sake  of  a  great  good.  A  surgeon,  called 
to  attend  a  dangerous  case,  might  "prudently"  leap  off 
a  train  in  motion,  rather  than  be  carried  by  the  station. 
One  who  knew  that  a  mob  was  in  waiting  for  him  at  the 
first  station  might  "prudently"  leap  off"  before  reaching 
it.  But  when  a  "  prudent  man "  does  an  imprudent  act, 
he  ceases  for  the  time  to  be  a  prudent  man.  Yet  our  only 
standard  of  prudence  is  formed  from  observing  what  pru- 
dent men  usually  do.  Many  people  have  been  severely 
injured  by  stepping  off"  a  perfectly  stationary  train ;  but 
that  does  not  make  it  imprudent  to  do  so.  The  best  test 
which  can  be  given  is  the  example  of  men  reputed  to  be 
prudent,  when  using  such  prudence  as  they  have,  and 
using  it  with  sole  reference  to  their  own  protection  from 
such  damage  as  the  negligence  of  the  defendant  would, 
in  a  natural  and  ordinary  course,  expose  them  to. 

§  88.  Care  required  of  infirm,  etc.— The  plaintiff''s  own 
condition  may  be  such  as  to  seriously  modify  his  duty 
with  regard  to  self-preservation.  If  he  is  in  the  prime 
of  life,  active,  alert,  vigorous,  far-sighted  and  clear-headed, 
he  may  without  imprudence  take  what  might  theoretically 
be  considered  a  certain  amount  of  risk,  since  he  would  be 
almost  absolutely  certain  to  place  himself  in  no  actual 


might  reasonably  be  expected  to  in- 
dulge in  or  not,  it  was  none  the  less 
Begligence.  The  most  prudent  men 
are  not  always  exempt  from  careless- 
ness; and,  when  actually  negligent, 
the  law  attaches  the  same  conse- 
quence to  their  negligent  conduct  as 
to  similar  conduct  in  others.  In  esti- 
mating the  value  or  relation  of  par- 
ticular facts  it  may  be  well  that  the 
jury  may  consider  the  conduct  of  men 
of  ordinary  prudence  under  similar 
circumstances ;  but  it  will  not  do  to 


say,  without  regard  to  what  the  facts 
may  be,  that  if  the  conduct  involved 
is  such  as  a  prudent  man  would,  or 
would  not,  have  indulged  in  under  the 
circumstances,  then  the  law  pro- 
nounces one  way  or  the  other  on 
such  conduct.  It  is  upon  the  facts 
established  in  each  case  that  in  the 
end  the  law  must  declare  whether 
negligence  was  or  was  not  imputable  " 
(Pennsylvania  Co.  v,  Marion,  104. 1  nd. 

239). 
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danger  thereby.  On  the  other  hand,  if  he  is  old  or  infirm, 
lame,  sick  or  weak,  or  even  if  he  has  dim  sight,  or  is  for 
any  reason  apt  to  lose  his  presence  of  mind  under  the 
appearance  or  sight  of  danger,  he  would  not  be  justified 
in  taking  a  risk  which  would  be  nothing  to  a  vigorous  and 
far-sighted  man.^  Thus,  it  would  often  be  gross  negli- 
gence for  a  decrepit  or  lame  person  to  cross  a  street  rail- 
way, within  the  same  distance  of  an  approaching  car  at 
which  a  person  of  ordinary  health  and  strength  would 
have  a  right  to  cross  without  hesitation.  In  other  words, 
every  person  must  use  that  degree  of  care  which  prudent 
persons  of  his  class,  taking  all  circumstances  into  account, 
including  health,  strength  and  habits  of  body  and  pf  mind, 
would  use,*  when  acting  prudently.  Negligence  is  not 
imputed  to  persons  bereft  of  their  senses,  as  the  deaf  or  the 
blind,  on  account  of  their  failure  to  use  senses  which  they 
have  not.  But  if  such  a  person,  knowing  his  incapacity, 
places  himself  in  a  position  in  which  danger  is  probable, 
without  nneans  on  his  part  to  avert  it,  that  is  negligence.' 


1  Deceased  was  killed  in  the  fore- 

0  of  the  day  on  defendant's  rail- 
,  which  ran  through  his  farm, 
was  sixty  years  of  age,  decrepit, 

d  of  hearing,  and  of  defective  sight, 

1  was  seen  just  before  the  accident 
Bdng  at  a  moderate  gait  along  the 
road  and  on  the  trestle,  where  he 
.  killed  by  a  coming  train.  Held 
^under  the  facts  and  circumstances, 
iras  guilty  of  such  contributory 
igence  as  to  preclude  a  recovery 
fey  V.  Wabash,  &c.  R.  Co.,  84 

270). 

So  held,  as  to  persons  partially 
^nd  (Peach  v.  Utica,  10  Hun,  477 ; 
compare  Davenport  v,  Ruckman,  37 
N.  Y.  568),  or  having  poor  and  weak 
eyesight  (Winn  v,  Lowell,  i  Allen, 
177;  see  Sleeper  v,  Sandown,  52  N. 
H.  244),  or  extremely  aged  (Centralia 
V.  Krouse,  64  111.  19). 


*  Deafness  does  not  furnish  an  ex- 
cuse for  the  negligence  of  one  who, 
when  about  to  cross  a  track  saw  smoke 
of  locomotive,  but  without  stopping  to 
find  out  which  way  it  was  coming, 
drove  on  and  was  injured  (Purl  v,  St. 
Louis,  &c.  R.  Co.,  72  Mo.  168).  Com- 
pare Zimmerman  v,  Hannibal,  &c,  R. 
Co.,  71  Id.  476.  Deafness  calls  for 
increased  vigilance  in  using  one's  eyes 
(Cleveland,  &c,  R.  Co.  v.  Terry,  8 
Ohio  St.  570) ;  and  in  crossing  a  rail- 
road track,  it  is  negligence  not  to  keep 
a  sharp  lookout  for  approaching  trains 
(Illinois  Central  R.  Co.  v,  Buckner,  28 
111.  299).  s.  P.  Ormsbee  v.  Boston, 
&c.  R.  Co.,  14  R.  I.  102.  As  to  a 
blind  person  or  one  whose  sight  is 
defective  greater  care  is  said  to  be  re- 
quired of  him  than  is  required  of  per- 
sons of  good  sight  in  traveling  upon 
a  highway  (Winn  v.  Lowell,  i  Allen, 
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The  incapacity  of  such  a  person  imposes  on  him  the  duty 
of  exercising,  for  his  own  protection,  a  degree  of  care  that 
will,  as  far  as  possible,  compensate  for  his  impaired  senses 
or  other  disability.^ 

§  89.  Effect  of  mistaken  judgment  under  sudden  alarm.— 
In  judging  of  the  care  exercised  by  the  plaintiff,  reason- 
able allowance  is  always  made  for  the  circumstances  of 
the  case ;  and  if  the  plaintiff  is  suddenly  put  into  peril, 
without  having  sufficient  time  to  consider  all  the  cir- 
cumstances, he  is  excusable  for  omitting  some  precau- 
tions or  making  an  unwise  choice,  under  this  disturb- 
ing influence,  although,  if  his  mind  had  been  clear,  he 
ought  to  have  done  otherwise,*  especially  if  his  peril  is 
caused  by  the  defendant's  fault.^    If  one  is  placed,  by  the 


177).  Whether  a  blind  man  is  guilty 
of  negligence  iii  attempting  to  cross  a 
bridge,  which  is  defective  for  want  of 
a  rail,  without  a  guide,  is  a  question 
for  the  jury  (Sleeper  v.  Sandown,  52 
N.  H.  244).  See  also,  as  to  blind  per- 
sons, Centralia  v,  Krouse,  64  111.  19; 
Davenport  v.  Ruckman,  37  N.  Y. 
568. 

*  Hayes  v.  Michig^,  &c.  R.  Co., 
Ill  U.  S.  228 ;  Central,  &c.  R.  Co.  v. 
Feller,  84  Penn.  St.  226 ;  Chicago,  &c. 
R.  Go.  V.  Miller,  46  Mich.  532 ;  Lake 
Shore,  &c.  R.  Co.  v.  Miller,  25  Id. 
279 ;  Cogswell  v,  Oregon,  &c.  R.  Co.,  6 
Oregon,  417 ;  Laicher  z^.  New  Orleans, 
&c.  R.  Co.,  28  La.  Ann.  320;  Purl  . 
V,  St.  Louis,  &c.  R.  Co.,  72  Mo.  168; 
Morris,  &c.  R.  Co.  v,  Haslan,  33  N. 
J.  Law,  147 ;  New  Jersey  Trans.  Co. 
V,  West,  32  Id.  91 ;  Chicago,  &c.  R. 
Co.v.Triplett,  38  111.  482 ;  Terre  Haute, 
&c  R.  Co.  V,  Graham,  46  Ind.  239. 

»  Beach  Contr.  Negl.  §  14;  Whit- 
taker's  Smith  Negl.  392;  Bucher  v. 
N.  Y.  Central  R.  Co.,  98  N.  Y. 
128;  Salter  v,  Utica,  &c.  R.  Co., 
88  N.  Y.  42,  49;  Pennsylvania  R.  Co. 
V,  Werner,  89  Penn.  St,  59  [plaintiff, 
in  endeavoring  to  escape  injury  by  a 


railway  train,  was  struck  by  a  loco- 
motive going  in  the  opposite  direc- 
tion] ;  Mack  v,  St.  Paul,  &c.  R.  Co., 
30  Minn.  493  [plaintiff,  while  at  work 
in  a  mill  near  railway,  hearing  a  cry  of 
danger,  ran  in  front  of  the  locomotive 
and  was  injured].  The  plaintiff,  a 
female,  knew  of  a  defect  in  a  sidewalk 
along  which  she  was  passing,  but 
being  frightened  by  the  attempt  of  a 
strange  man  to  seize  her,  ran  along  the 
sidewalk  without  thought  of  the  de- 
fect, and  was  injured  thereby.  Held, 
she  was  not  prevented  from  recovering 
(Barton  v,  Springfield,  no  Mass. 
131) ;  and  in  a  similar  case  (Weare  v. 
Fitchburg,  Id.  334),  where  the  woman, 
alarmed  by  hearing  that  her  children 
were  in  danger,  ran  to  her  home 
without  thought  of  the  sidewalk,  a 
recovery  was  had.  Mere  mental  ab- 
straction will  not  excuse  a  failure  to 
observe  a  defect  of  which  the  traveler 
has  knowledge  (Gilman  v.  Deerfield, 
15  Gray,  577;  Kewanee  v,  Depew,  80 
III  119.  Compare  George  T^.  Haverhill, 
1 10  Mass.  506 ;  Wheeler  v,  Westport, 
30  Wise.  392). 

'  **  A  party  who  places  another  in 
peril  cannot  complain  if  he  does  not 
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negligence  of  another,  in  such  a  position  that  he  is  com- 
pelled to  choose  instantly,  in  the  face  of  grave  and  ap- 
parent peril,  between  two  hazards,  and  he  makes  such  a 
choice  as  a  person  of  ordinary  prudence  placed  in  such 
a  position  might  make,  the  fact  that,  if  he  had  chosen 
the  other  hazard,  he  would  have  escaped  injury,  is  of  no 
importance.*     When  the  question  is  one  of  mere  incon- 


exercise  the  best  judgment  in  extricat- 
ing himself  from  such  peril  "  (Voak  v. 
Northern  Central  R.  Co.,  75  N.  Y. 
320,  323 ;  Pennsylvania,  &c.  R.  Co.  v, 
Werner,  89  Penn.  St.  59 ;  Smith  v,  St, 
Paul,  &c.  R.  Co.,  30  Minn.  169;  Wil- 
son V,  Northern  Pac.  R.  Co.,  26 
Minn.  278;  Cuyler  v.  Decker,  20 
Hun,  173;  Wheelock  V.  Boston,  &c.  R. 
Co.,  105  Mass.  203 ;  Karr  v.  Parks,  40 
Cal  188;  Wesley  Coal  Co.  v.  Healer, 
84  111.  126).  Plaintiff  was  walking  on 
the  sidewalk  when  an  express  wagon 
came  up  rapidly  behind  her.  Plaintiff 
sprang  sideways  to  escape  the  danger, 
and  in  so  doing  struck  her  head 
against  a  wall  and  was  injured.  Held 
that  an  instinctive  effort  to  escape  a 
sudden  impending  danger,  resulting 
from  the  negligence  of  another,  does 
not  relieve  the  latter  from  liability. 
The  law  does  not  require  a  delay  until 
the  exact  nature  and  measure  of  the 
danger  is  ascertained  (Coulter  v,  Amer. 
Express  Co.,  56  N.  Y.  585).  A  plaint- 
iff is  not  necessarily  to  be  regarded  as 
having  caused  or  contributed  to  his 
own  injury  by  acting  in  a  manner 
prima  facie  dangerous  and  imprudent, 
if  there  is  evidence  of  acts  or  omissions 
of  the  defendant  by  which  he  might 
have  been  put  off  his  guard  (Dublin, 
&c.  R.  Co.  V.  Slattery,  L.  R.  3  App. 
Gas.  1 1 55).  Imprudent  conduct,  grow- 
ing out  of  sudden  fright,  is  chargeable 
to  the  person  whose  negligence  gave 
rise  to  the  alarm.  So  held  in  action 
against  owner  of  steamboat  for  caus- 
ing one's  death  by  collision  with  a 


skiff  (Collins  v.  Davidson,  19  Fed.  Rep. 
83).  In  cases  of  unexpected  and  im- 
mediate danger  calculated  to  affect 
judgment  of  one  who  is  to  meet  it, 
mistake  made  in  his  movements  is  not 
contributory  negligence  (Stevenson  v, 
Chicago,  &c.  R.  Co.,  18  Fed.  Rep. 
493;  S.  C.  5  McCrary  C.  C.  634).  But 
compare  Muldowney  v.  Illinois,  &c.  R. 
Co  ,  36  Iowa,  462,  and  Peck  v,  N.  Y. 
&  New  Haven  R.  Co.,  50  Conn.  379 
[jumping  from  wagon,  in  fear  of  a  col- 
lision with  railway  train  at  a  cross- 
ing]. In  Knapp  v,  Sioux  City  R.  Co. 
(65  Iowa,  91),  the  plaintiff,  a  locomo- 
tive engineer  in  charge  of  a  train,  dis- 
covering that  the  cars  or  some  of  them 
were  about  to  leave  the  track,  caught 
hold  of  the  lever,  and  in  reversing  it  to 
check  the  speed  of  the  train,  his  arm 
was  broken.  It  being  claimed  that 
the  cars  left  the  track  by  reason  of  the 
faulty  construction  of  the  latter,  held 
that  a  non-suit  on  the  ground  of  con- 
tributory negligence  was  error.  The 
train  having  left  the  track,  plaintiff  was 
called  upon  in  an  emergency  to  act. 
Instead  of  jumping  to  the  ground  he 
concluded  to  reverse  the  lever.  The 
question  whether  that  was  the  proper 
thing  to  do,  and  whether  plaintiff  acted 
prudently  at  the  time,  should  have 
been  left  to  the  jury. 

>  Stokes  V.  Saltonstall,  13  Peters, 
loi ;  Eld  ridge  v.  Long  Island  R.  Co., 
I  Sandf.  89  ;  Ingalls  v.  Bills,  9  Mete. 
I  ;  Frink  v.  Potter,  17  111.  406;  South- 
western R.  Co.  V,  Paulk,  24  Geo.  356 ; 
McKinney  z/.   Neil,   i    McLean,  540. 
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venience,  and  not  actual  danger,  some  moderate  risk  may 
be  taken,  if  there  is  no  obvious  danger.^  But  the  plaint- 
iff will  be  chargeable  with  contributory  negligence  if  he 
runs  the  risk  of  an  obvious  and  serious  danger  merely 
to  avoid  inconvenience.® 


And  the  same  principle  was  applied  to 
the  case  of  a  plaintiff  who  was  injured 
while  attempting  to  get  off  under 
similar  circumstances,  although  other 
passengers  who  sat  still  were  not 
injured  (Buel  v.  N.  Y.  Central  R.  Co., 
31  N.  Y.  314).  In  Twomley  v.  Cen- 
tral Park,  &c.  R.  Co.,  69  N.  Y.  158, 
plaintiff,  with  other  passengers  on  a 
street  car,  which  was  about  to  cross  a 
steam  railway  track,  seeing  danger  of 
being  run  over,  rushed  out  of  the  car, 
and  in  doing  so,  fell  and  was  injured. 
The  car  crossed  the  track  in  safety. 
Held  not  contributory  negligence. 
What  other  persons  did  at  the  same 
time  is  some  evidence  of  what  may 
have  been  reasonably  prudent  under 
the  circumstances  (Id.  and  Mobile,  &c. 
R.  Co.  V.  Ashcroft,  48  Ala.  15).  The 
rule  has  been  applied  in  a  number  of 
cases  of  passengers  leaving  a  car  or 
coach,  under  a  reasonable  belief  that 
by  so  doing  they  will  escape  a  threat* 
cned  danger,  when,  if  they  had  re- 
mained, they  would  have  been  unin- 
jured. Thus  a  passenger  in  a  railway 
train  who,  apprehending  a  collision, 
rushed  out  of  the  car,  where  he  would 
have  been  safe,  and  goes  upon  the 
platform,  where  he  is  injured,  is  not 
deprived  of  his  remedy  against  the 
company  (Iron  R.  Co.  v,  Mowery,  36 
Ohio  St  418).  Jumping  from  the  car 
running  at  the  rate  of  15  miles  per 
hour,  under  such  circumstances  as 
would  reasonably  have  induced  a  man 
of  ordinary  prudence  to  believe  that 
his  life  was  in  danger,  or  that  he  was 
in  danger  of  bodily  harm,  to  escape 
which  he  was  impelled  to  leap  in  order 


to  escape  reasonably  apprehended  dan- 
ger, is  not  negligence  (Woolery  v, 
Louisville,  &c.  R.  Co.,  107  Ind.  599 ; 
S.  C.  8  N.  E.  Rep.  226).  Compare  Jef- 
fersonville,  &c.  R.  Co.  v.  Swift,  26  Ind. 
4$9t  476 ;  Sears  v.  Dennis,  105  Mass. 
310;  Wilson  V.  Northern  Pacific  R. 
Co.,  26  Minn.  278 ;  Pittsburgh  City  R. 
Co.  V,  Grier,  22  Penn.  St.  54 ;  Indian- 
apolis, &c.  R.  Co.  V,  Stout,  53  Ind. 
1 43.  A  gang  of  track  hands,  under  a 
section  foreman,  working  with  a  hand- 
car, were  placed  in  imminent  danger 
by  approach  of  a  train,  and  there  were 
two  or  three  ways  of  escaping,  and  the 
foreman  on  the  instant,  in  good  faith, 
chose  one  of  them.  Held,  that  the 
mere  fact  that  he  had  not  chosen  the 
best  means  of  escape  was  not  suffi- 
cient to  charge  him  (and  indirectly  the 
company),  with  negligence  (Gumz  v. 
Chicago,  &c.  R.  Co.,  52  Wise.  672). 
But  a  passenger  ^ho  leaps  from  a 
train  while  moving  at  a  rate  of  speed 
which  makes  death  or  great  bodily  in- 
jury inevitable,  is  guilty  of  negligence 
to  a  degree  of  rashness:  unless  the 
circumstances  are  such  as  to  induce  in 
his  mind  the  belief  that  to  remain  will 
result  in  greater  bodily  harm  (Card  v. 
Ellsworth,  65  Maine,  547). 

*  Gee  V.  Metropolitan  R.  Co.,  L.  R. 
8  Q.  B.  161;  Fordham  v.  Brighton,  &c. 
R.  Co.,  L.  R.  4  C.  P.  619;  Clayards  v. 
Dethick,  12  Q.  B.  439 ;  Wyatt  v.  Great 
Western  R.  Co.,  6  Best  &  S.  709;  Sin- 
er  V,  Great  Western  R.  Co.,  L.  R.  3 
£xch.  1 50 ;  Johnson  v.  West  Chester, 
&c.  R.  Co.,  70  Penn.  St.  357. 

'  Adams  v,  Lancashire,  &c.  R. 
Co.,  L.  R.  4  C.  P.  739.     In  that  case 
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§  90.  Duty  of  looking  and  listening.— One  of  the  most 
familiar  applications  of  the  rule  requiring  ordinary  care  to 
avoid  injury,  is  the  requirement  that  the  plaintiff  should 
have  used  vratchfulness  to  discover  the  approach  of  dangers 
which  might  reasonably  be  apprehended,  or,  as  it  is  usually 
expressed,  that  **  he  must  look  and  listen."  Innumerable 
illustrations  of  this  rule  will  be  found  in  railroad  cases ;  * 


the  plaintiff  shut  the  door  of  the  rail- 
way carriage,  which,  through  the  com- 
pany's negligence,  .flew  open  three  sev- 
eral times,  and  on  the  fourth  attempt 
to  shut  the  door,  he  fell  out  and  was 
injured.  As  the  plaintiff  could  have 
found  a  seat  away  from  the  door,  and 
the  train  would  have  stopped  at  a  sta- 
tion in  three  minutes,  it  was  held  that 
the  inconvenience  from  the  open  door 
was  so  slight,  and  the  plaintiff  might 
have  escaped  it  entirely  by  moving  his 
seat,  while  the  danger  of  attempting 
to  close  the  door  was  considerable,  the 
conduct  of  the  plaintiff  contributed  to 
occasion  the  injury.  To  the  same  ef- 
fect, Richardson  v.  Metropolitan  R. 
Co.,  L.  R.  3  C.  P.  374,  note ;  Lax  v, 
Darlington,  5  £xch.  Div.  28.  See  also 
Gavett  V,  Manchester,  &c.  R.  Co.,  16 
Gray,  501;  Damont  v.  New  Orleans, 
&c.  R.  Co.,  9  La.  Ann.  441;  Illinois 
Central  v.  Able,  59  III  131;  Jefferson- 
ville,  &c.  R.  Co.  V.  Hendricks,  26  Ind. 
228;  Gulf,  &c.  R.  Co.  V,  La  Gierse,  51 
Tex.  189. 

*  Thus,  no  recovery  can  usually 

be  had  for  injuries  suffered  by  one  who 

without  looking  carefully  along  the 

track  of  a  railroad,  walked  or  drove 

across  or  along  it,  and  was  run  over 

by  a  train  (Schofidd  v.  Chicago,  &c. 

R.  Co.,  114  U.  S.  615;  Railroad  Co. 

V.  Houston,   95  Id.  697;   Wilds  v, 

Hudson  River  R.  Co.,  24  N.  Y.  430; 

Steves  V,  Oswego,  &c.  R.  Co.,  18  Id. 

422;  Wendell  v.  N.  Y.  Central,  &c. 

R.  Co.,  91  Id-  420;  Davenport  v,  Brook- 


lyn R.  Co.,  100  N.  Y.  632 ;  Heame  «. 
Southern  Pacific  R.  Co.,  50  Cal.  482; 
Zeiglerz/.  Railroad  Co..  5  S.  C.  221:; 
Chicago,  &c.  R.  Co.  v.  Harwood,  80 
111.  88;  Lake  Shore,  &c.  R.  Co.  v. 
Hart,  Zf  111.  529;  Blaker  v.  New 
Jersey,  &c.  R.  Co.,  30  N.  J.  Eq. 
240;  Benton  v.  Central  R.  Co.,  42 
Iowa,  192;  Brown  v,  Milwaukee,  &c. 
R.  Co.,  22  Minn.  165 ;  New  Orleans, 
&c.  R.  Co.  V,  Mitchell,  52  Miss.  808; 
Cleveland,  &c.  R.  Co.  v.  Elliott,  2« 
Ohio  St.  340;  Fletcher  v.  Atlantic, 
&c.  R.  Co.,  64  Mo.  484 ;  Johnston  v. 
Northern  R.  Co.,  34  Upp.  Canada, 
431 ;  Lesan  v,  Maine  Central  R.  Co., 
77  Maine,  85 ;  Md.  Central  R.  Co.  v, 
Neubeur,  62  Md.  391 ;  Galveston,  &c. 
R.  Co.  V,  Brocken,  59  Texas,  71 ;  De- 
laney  v,  Milwaukee,  &c.  R.  Co.,  33 
Wise.  67;  Union  Pacific  R.  Co.  «. 
Adams,  33  Kans.  427.  Exceptions 
to  the  rule  are  stated  in  Dolan  v,  Dela- 
ware Canal  Co.,  71  N.  Y.  285;  Mc- 
Govern  v,  N.  Y.  Central  R  Co.,  67 
N.  Y.  417;  Keese  v,  N.  Y.  &  New 
Haven  R.  Co.,  67  Barb.  205 ;  Leonard 
V.  N.  Y.  Central  R.  Co.,  42  N.  Y.  Su- 
perior, 225;  Jewett  V,  Klein,  27  N.  J. 
£q*  550 !  Chicago,  &c.  R.  Co.  v,  Lee, 
Z^  111.  454.  Thus,  a  passenger  in  a 
horse-car  is  not  bound  to  watch  for 
trains  crossing  the  track  (McCallum  z/. 
Long  Island  R.  Co.,  38  Hun,  569). 
Obstacles  to  view  may  excuse  looking 
(Bower  V.  Chicago,  &c.  R.  Co.,  61  Wise. 
457*)  A  prudent  man^s  attention  may 
be  diverted  so  that  he  will  fail  to  look 
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but  the  rule  denying  a  right  of  action  for  negligence,  in  cases 
in  which  the  plaintiff 'by  simply  looking  would  have  avoided 
the  injury,  is  one  of  wide  application.  Thus,  one  who,  in 
consequence  of  not  looking,  steps  over  the  edge  of  a  side- 
walk and  falls,^  or  who  is  injured  by  failing  to  look  at  a 
hoist-way  which  he  is  approaching,*  or  otherwise  fails  to 
use  proper  watchfulness,*  cannot  recover  for  such  injuries. 
But  contributory  negligence  is  not  imputable  to  any  one 
for  failing  to  look  out  for  a  danger  which  he  has  no  rea- 
sonable cause  to  apprehend.* 


and  listen,  and  it  is  proper  to  leave  it 
to  the  jury  to  say  whether  it  was  negli- 
gence to  so  fail  (Pennsylvania  Co.  v, 
Rudel,  100  111.  603 ;  Smedis  v.  Brook- 
lyn, &c.  R.  Co.,  88  N.  Y.  13).  s.  p. 
Barstow  v,  Berlin,  34  Wise.  357.  A 
full  collection  of  cases  is  given  in  Pat- 
terson on  R.  R.  Accident  Law,  168, 
and  Beach  on  Contributory  Negli- 
gence, §  63.  See  also  the  chapter 
on  Operation  of  Railroads,  post, 

*  One  who,  while  walking  on  side- 
walk, s  feet  wide,  in  the  enjoyment  of 
sufficient  light  and  such  eyesight  as  to 
enable  her  to  discern  the  limits  of  the 
walk,  stepped  off  into  a  ditch  and  was 
injured,  cannot  recover  (McLaury  v. 
McGregor,  54  Iowa,"  717).  So  held, 
also,  on  same  state  of  facts,  in  Hutton 
V,  Windsor,  34  Upp.  Canada  [Q.  B.l, 
487;  see  Zettler  v,  Atlanta,  66  Geo. 

195. 

»  Plaintiff  fell  down  a  hoist-way, 

the    approach    to    which    defendant 

should  have  kept  closed,  but  carelessly 

left  open.     Had  he  looked,  he  would 

not  have  been  injured.    He  could  not 

recover   (Brenstein   v.    Mattson,    10 

Daly,  336). 

•  Plaintiff,  while  riding  in  one  bug- 
gy and  looking  and  talking  to  persons 
in  another,  drove  into  a  child^s  swing 
suspended  between  the  sidewalk  and 
the  traveled  part  of  the  street,  was 


thrown  from  the  carriage  and  injured. 
Held  contributory  negligence  and  he 
could  not  recover  (Tuffree  v.  State 
Centre,  57  Iowa,  538).  One  who  vol- 
untarily joins  a  crowd  leaving  a  ferry- 
boat, which  is  so  dense  as  to  prevent 
his  seeing  where  he  treads,  and  whose 
foot  is  caught  between  the  boat  and 
the  dock,  is  guilty  of  contributory  neg- 
ligence (Dwyer  v.  N.  Y.  Lake  Erie,  &c. 
R.  Co.,  47  N.  J.  Law,  9;  s.  c.  on 
second  trial,  7  Atl.  Rep.  417;  s.  c. 
without  opinion,  48  N.  J.  Law,  373) ; 
but  not  so  if  he  was  unexpectedly  sur- 
rounded by  the  crowd  (Id.).  A  boy 
nine  years  old  was  riding  on  the  run- 
ners of  a  sleigh  in  the  streets.  He 
suddenly  left  the  sleigh,  while  it  was 
in  motion,  without  looking  behind 
him,  and  a  horse  which  was  following 
at  about  30  feet  behind  him,  struck 
and  injured  him.  Held  guilty  of  con- 
tributory negligence  (Messenger  v, 
Dennie,  137  Mass.  197). 

^  Langan  v,  St.  Louis,  &c.  R.  Co., 
72  Mo.  392.  One  lawfully  in  the 
street  is  not  necessarily  guilty  of  con- 
tributory n^ligence  in  failing  to  look 
behind  him  and  discover,  as  he  might 
have  done,  a  runaway  team,  in  time 
to  avoid  it  (Moulton  v,  Aldrich,  28 
Kans.  300).  Plaintiff  was  driving 
along  an  embankment  upon  one  of  de- 
fendant's streets  in  a  top  buggy  wagon. 
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§  91.  Effect  of  defendant's  advice  or  invitation.  —  The 
plaintiff  may  often  be  deemed  to  have  used  ordinary  care, 
when  acting  under  the  express  invitation  or  advice  of  the 
defendant,  even  though,  but  for  that  circumstance,  his  con- 
duct would  be  deemed  clear  evidence  of  negligence.^    But, 


and  approaching  a  railroad  crossing. 
The  edge  of  the  embankment  had  been 
guarded  by  a  railing,  but  for  a  space 
of  about  eleven  feet  the  railing  was 
gone  and  defendant  had  negligently 
omitted  to  replace  it.  Plaintiff,  see- 
ing a  train  approaching  and  seeing  the 
railway  at  his  right,  backed  his  wagon 
to  the  right  in  order  to  turn  his  horse 
away  from  the  train,  the  wagon  went 
through  the  open  space  and  down  the 
embankment  seriously  injuring  plain- 
tiff. The  top  of  his  wagon  was  up 
and  prevented  his  seeing  the  defect  in 
the  rail  where  he  sat.  He  could  have 
done  so,  however,  by  turning  his  head 
and  looking  out  of  the  back  of  his 
wagon,  or  by  putting  his  head  out  at 
the  right  side.  In  an  action  to  re- 
cover damages  for  the  injury,  held 
that  plaintiffs  failure  to  look  back  to 
see  if  the  railing  was  perfect  was  not 
contributory  negligence  per  se,  but 
presented  a  question  for  the  jury 
(Gillespie  v.  Newburgh,  54  N.  Y.  468). 
*  Defendants  street  car  stopped 
on  a  signal  from  plaintiff,  who  was  ap- 
proaching across  the  other  tracks,  and, 
while  plaintiff  was  getting  on  the  car, 
it  started,  pulling  him  along  with  his 
hands  on  the  handle,  for  eight  or  ten 
feet,  when  he  was  struck  and  injured 
by  another  car  running  in  an  opposite 
direction.  There  was  evidence  tend- 
ing to  show  an  invitation  from  the 
conductor  of  the  car  to  plaintiff  to  get 
on  on  that  side.  Held,  that  it  was  not 
negligence  per  se  for  plaintiff  to  at- 
tempt to  enter  the  car  between  the 
tracks  (Dale  v  Brooklyn,  &c.  R.  Co., 
3  Thomp.  &  C.  686).    "  The  boarding 


or  alighting  from  a  moving  train  is 
presumably  and  generally  a  negligent, 
act,  per  se,  and  in  order  to  rebut  this 
presumption,  and  justify  a  recovery 
for  an  injury  sustained  in  getting  on 
or  ofiF  a  moving  train,  it  must  appear 
that  the  passenger  was,  by  the  act  of 
the  defendant,  put  to  an  election  be- 
tween alternative  dangers,  or  that 
something  was  done  or  said,  or  that 
some  direction  was  given  to  the  pas- 
senger by  those  in  charge  of  the  train, 
or  some  situation  created  which  inter- 
fered to  some  extent  with  his  free 
agency,  and  was  calculated  to  divert 
his  attention  from  the  danger,  and 
create  a  confidence  that  the  attempt 
could  be  made  in  safety"  (per  An- 
drews, J.,  in  Solomon  z/.  Manhattan  R. 
Co.,  103  N.  Y.  437).  S.  P.  Card  v, 
Manhattan  R.  Co..  103  N.Y.  670;  Mor- 
rison V.  Erie  R.  Co.,  56  Id.  302 ;  Filer 
V.  N.  Y.  Central  R.  Co.,  49  N.  Y.  47 ; 
Mclntyre  v.  N.  Y.  Central  R.  Co.,  37 
Id.  287;  Burrows  v,  Erie  R.  Co.,  63 
Id.  $56;  Phillips  V.  Rensselaer,  &c.  R. 
Co.,  49  Id.  177;  Keating  v,  N.  Y. 
Central  R.  Co.,  49  Id.  673).  The  de- 
fendant's horse-car  driver  permitted 
two  children  of  four  and  eleven  years 
respectively  to  get  on  the  car  by  the 
front  platform  and  to  remain  there. 
In  attempting  to  get  off  the  car, 
against  the  driver's  remonstrance,  one 
of  them  was  hurt.  Held,  that  defend- 
ant was  liable  for  the  negligence  of 
the  driver  in  allowing  children  so 
young  to  ride  on  the  front  platform, 
instead  of  compelling  them  to  go  in- 
side, or  stopping  and  putting  them  off 
(Pittsburgh,  &c.  R.  Co.  v,  Caldwell,  74 
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in  order  to  justify  the  plaintiff's  conduct  under  circum- 
stances otherwise  questionable,  it  must  appear  that  the 
invitation  or  advice  actually  proceeded  from  the  defendant 
or  some  agent  for  whose  act  he  was  responsible ;  ^  and  even 
then  such  advice  will  not  be  a  sufficient  excuse,  if  the  de- 
fendant was  clearly  not  as  well  aware  of  the  actual  danger 
as  the  plaintiff  was,  or  if,  the  advice  being  given  only  by  an 
agent  of  the  defendant  under  a  mere  general  or  implied 
authority,  the  circumstances  were  such  that  the  plaintiff 
could  not  reasonably  have  believed  that  the  defendant  in- 
tended to  authorize  the  agent's  act.  Neither  can  the  plaint- 
iff excuse  himself,  on  this  ground,  for  taking  an  unmistak- 
ably improper  risk.  The  defendant's  advice  or  direction 
is  an  excuse  only  when  the  plaintiff  might  honestly  think 
the  question  of  negligence  doubtful.*     If  the  defendant,  by 


Penn.  St.  421).  A  railroad  crossing 
was  generally  protected  by  gates  dur- 
ing the  time  of  the  passing  of  trains. 
But  when  the  deceased  was  about  to 
cross  on  a  dark  night  the  gates  were 
raised,  and  a  locomotive,  not  furnished 
with  a  light,  slowly  backed  down  and 
struck  deceased.  Held,  that  the  rais- 
ing of  the  gates  was  an  intimation  to 
the  deceased  that  it  was  safe  to  cross, 
and  the  question  of  negligence  should 
have  gone  to  the  jury  (Lindemann  v. 
N.  Y.  Central,  &c.  R.  Co.  [Sup.  Ct.],  3 
N.  Y.  St.  Rep.  731).  Plaintiff,  who  was 
partially  deaf,  undertook  to  drive  across 
the  railroad  where  a  portion  of  the 
track  was  in  process  of  construction, 
and.  although  the  foreman  at  first  re- 
quested him  to  wait  on  his  proceeding 
he  directed  a  workman  to  lead  the 
horse  over,  but,  after  passing  over,  the 
horse  starting,  the  man  let  loose,  and 
the  horse,  running  against  a  telegraph 
pole,  was  injured.  Held,  that  plaintiff 
had  reason  to  believe,  from  the  act  of 
defendant's  workman  in  leading  the 
horse  over,  that  the  crossing  was  safe 


(Rembe  v,  N.  Y.,  Ontario,  &c  R.  Co.^ 
102  N.  Y.  721 ;  s.  C.  more  fully,  7  N. 
E.  Rep.  797).  As  to  liability  of  owner 
of  premises  to  one  who,  as  guest  or 
customer,  is  invited  upon  the  premises, 
see  Pierce  v.  Whitcomb  (48  Verm. 
127),  and  cases  cited,  and  chapter  on 
Lands,  post, 

*  Nashville,  &c.  R.  Co.  v,  Mc- 
Daniel,  12  Lea,  386,  where  a  bridge 
watchman  was  injured  while  Working 
to  clear  a  tunnel  of  fallen  rock,  under 
orders  of  a  servant  of  the  railroad 
company  whose  duty  it  was  to  look 
after  killed  stock. 

^  If  the  act  which  a  servant  is 
ordered  by  his  superior  to  do  is  obvi- 
ously dangerous,  e.  g.y  where  the  fore- 
man of  a  construction  train  ordered 
the  plaintiff  to  jump  from  a  station 
platform  upon  a  moving  car,  and  the 
act,  when  done,  was  the  cause  of  the 
injury,  the  plaintiff  cannot  recoTer 
of  the  company  (Cassidy  v.  Maine 
Central  R.  Co.,  76  Maine,  488;  Kre- 
sanowski  v.  Northern  Pacific  R.  Co., 
18  Fed.  Rep,  229;  5  McCrary  C.  C. 
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Vi\s  own  act,  has  thrown  the  plaintiff  off  his  guard,  and 

gwen  hira  good  reason  to  believe  that  vigilance  was  not 

Tveeded,  the   lack   of  such  vigilance  on  the  part  of  the 

plaintiff  is  no  bar  to  his  claim,'  especially  if  the  defendant 


528  [laborer  sent  by  superior  to  his 
place  of  work  on  an  engine,  rode  in 
front  of  the  engine,  with  his  feet  over 
the  pilot,  there  being  no  other  place 
on  which  he  could  well  ride ;  injured 
by  a   collision:    contributory   negli- 
gence]).    In  Dist.  of  Columbia  v.  Mc- 
Elligott  (1 17  U.  S.  621)  a  laborer  under 
a  road  supervisor,  at  work  on  a  gravel 
bank,  discovered  the  bank  to  be  in  a 
dangerous  condition,  and  reported  the 
fact  to  the  supervisor,  who  said  he 
would  have  a  man  watch  it.     The 
laborer  continued  to  work  for  half  a 
day,  when  the  bank  fell  on  and  injured 
him.     Held,  reversing  a  judgment  be- 
low for  the  laborer,  that  it  was  his 
duty,  having  knowledge  of  the  danger- 
ous condition  of  the  bank,  to  exercise 
care  in  protecting  himself  from  harm, 
and  to  disregard  any  assurances  of  his 
superior,  s.  p.  Baker  v.  Western,  &c. 
R.  Co.,  68  Geo.  699.    A  passenger  on 
a  railway  train,  desiring  to  stop  at  a 
place  not  a  regular  station,  requested 
the  conductor  to  stop  or  slacken  speed, 
^xrhich  he  refused  to  do,  but  ordered 
the  passenger  to  get  off,  which  he  did, 
the  train  moving  twelve  miles  an  hour. 
Held,  that  the  command  of  the  con- 
ductor did  not  justify  the  passenger  in 
such  a  reckless  exposure  of  himself  to 
injury  (St.  Louis,  &c.  R.  Co.  v,  Rosen- 
berry,  45  Ark.  256).    In  Chicago,  &c. 
R.  Co.  V.  .Sykes  (96  IlL  162),  plaintiffs 
intestate  tried  to  pass  under  a  freight 
train  obstructing  the  sidewalk,  at  invi- 
tation of  conductor,  and  was  injured 
so  he  died.     Held,'  the  question  of 
^oss  or  slight  negligence  on  part  of 
deceased  and  conductor  should  have 
been  left  to  the  jury. 


*  Pennsylvania  R.  Co.  v.  Ogier,  35 
Penn.  St.  60;  Ernst  v,  Hudson  River 
R.  Co.,  35  N.  Y.  9,  28;  PatersonT/. 
Wallace,   i   Macq.   H.    L.   748;    see 
Morrissey  v.  Wiggins  Ferry  Co.,  47 
Mo.  521.    The  text  was  cited  and  ap- 
proved in  Totten  v,  Phipps,  52  N.  Y. 
354.    Plaintiff,  a  boy  of  15,  was  em- 
ployed in  defendant's  shop  to  feed  a 
press  with  strips  of  tin.    While  push- 
ing the  strip  under  the  punch  for  the 
last  **  bottom,"  his  finger  passed  under 
the   punch  and  was   injured    by  it. 
Conspicuous     notices     were    posted 
about   the    shop    forbidding   placing 
of  hands  or  fingers  under  or  between 
the  dies,  but  there  was  evidence  tend- 
ing to  show  that  it  was  necessary  in 
the  ordinary  prosecution  of  the  work 
to  place  the  fingers  under  the  punch 
when  the  last  '*  bottom  '*  of  the  strip 
was  to  be  stamped,  and  that  such  was 
the  ordinary  custom  in  the  factory. 
The  complaint  was  dismissed  on  the 
ground  of  plaintiff's  contributory  neg- 
ligence.    Held  error :  that  if  the  de- 
fendant prosecuted  the  work  in  such  a 
manner  as  to  render  a  violation  of 
the  rule  necessary  or  probable,  or  if  it 
suffered  and  approved   of   its  being 
habitually  disregarded,  the  rule  was 
rendered  inoperative  (Hayes  v.  Bush, 
&c.  Mfg.  Co.,  41  Hun,  407).     Where 
a    servant    has    complained    to    the 
proper  officer  of  defective  apparatus  or 
of  a  negligent  fellow  servant,  and  the 
officer  promises  to  remedy  the  defect 
or  to  discharge  the  negligent  fellow 
servant,  and,  in  reliance  upon  the  ful- 
fillment of  the  promise,  the  servant 
continues  in  the  work,  such  continu- 
ance is  not  contributory  negligence. 
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has  done  so  by  means  of  positive  misrepresentations,  upon 
which  the  plaintiff  relied.* 

§  92.  Plaintiff  not  bound  to  anticipate  negligence.— As  there 
is  a  natural  presumption  that  every  one  will  act  with  due 
care,^  it  cannot  be  imputed  to  the  plaintiff  as  negligence 
that  he  did  not  anticipate  culpable  negligence  on  the  part 
of  the  defendant.*     He  has  a  right  to  assume  that  every 


provided  the  defect  in  the  apparatus 
or  the  n^ligence  of  the  fellow  servant 
complained  of  was  not  of  such  a  char- 
acter as  to  render  it  unavoidably  dan- 
gerous to  continue  the  work  (Holmes 
V,  Clarke,  6  Hurlst.  &  N.  349;  Miller 
V,  Union  Pacific  R.  Co.,  12  Fed.  Rep. 
600;  Hough  V,  Texas,  &c.  R.  Co.,  100 
U.  S.  213;  Laning  v.  N.  Y.  Central 
R.  Co.,  49  N.  Y.  521 ;  Ford  v.  Fitch- 
burg  R.  Co.,  1 10  Mass.  261 ;  Patterson 
V,  Pittsburgh,  &c.  R.  Co.,  76  Penn.  St. 
389;  Belair  v.  Chicago,  &c.  R.  Co.,  43 
Iowa,  663;  Le  Clare  v.  St.  Paul,  &c. 
R.  Co.,  20  Minn.  9;  Conroy  v.  Iron 
Works,  62  Mo.  247 ;  Kansas  City,  &c. 
R.  Co.  V,  Flynn,  78  Id.  195;  East 
Tenn.  &c.  R.  Co.  v,  Duffield,  12  Lea, 
63).  In  Hawley  v.  Northern  Central 
R.  Co.  (82  N.  Y.  370)  plaintiff  was 
ordered  by  competent  authority  to  run 
his  engine  over  a  part  of  road  he  had 
known  to  be  somewhat  out  of  repair, 
but  he  had  had  the  assurance  it  would 
be  repaired.  Held,  the  question  of 
contributory  negligence  was  properly 
one  for  the  jury.  In  Bradley  «/.  N.  Y. 
Central  R.  Co.  (62  N.  Y.  99)  the  track 
master  of  a  railroad  company  employ- 
ed plaintiff,  with  his  team,  to  clean 
snow  from  the  track,  and  told  him 
he  would  let  him  know  when  trains 
would  come.  While  so  engaged,  a 
train  came  along  and  injured  plaintiff. 
Held,  that  the  track  master  was  au- 
thorized to  give  such  assurance,  and 
the  plaintiff  had  a  right  to  rely  on  it. 


*  Hutchinson  v,  Guion,  5  C  B.  N. 
S.  149. 

*  Daniel  v.  Metropolitan  R.  Co.,  L. 
R.  5  H.  L.  45;  The  Mangerton,  i 
Swabey,  120;  Vennal?/.  Gamer,  i  Cr. 
&  M.  21,  and  cases  infra.  Compare 
Texas,  &c.  R.  Co.  v.  Young,  60  Tex. 
201. 

*  Newson  v,  N.  Y.  Central  R.  Co., 
29  N.  Y.  383,  391 ;  Ernst  v.  Hudson 
River  R.  Co.,  35  Id.  9,  35 ;  Barton  v. 
Syracuse,  37  Barb.  292,  299;  Fox  v. 
Sackett,  10  Allen,  535 ;  Carroll  v. 
New  Haven  R.  Co.,  i  Duer,  571 ; 
Reeves  v.  Delaware,  &c.  R.  Co.,  30 
Penn.  St  454;  see  Colegrove  v.  New 
Haven  R.  Co.,  6  Duer,  382;  afFd,  20 
N.  Y.  492 ;  Owen  v,  Hudson  River  R. 
Co.,  35  Id.  516,  518.  Therefore,  evi- 
dence that  the  plaintiff  requested  the 
defendant  to  perform  the  act  which 
caused  the  injury,  does  not  tend  to 
prove  contributory  negligence,  if  the 
injury  was  not  a  natural  result  of  such 
act  carefully  performed  (Fisk  v.  Wait 
104  Mass.  71).  The  same  principle  is 
perhaps  involved  in  Cook  v,  Cham- 
plain,  &c.  Co.  (I  Denio,  91),  where  it 
was  held  that  negligence  could  not  be 
imputed  to  the  plaintiff  by  reason  ot 
his  building  upon  an  exposed  position 
on  his  own  land,  since  no  one  could 
injure  it  without  negligence.  To  same 
effect,  Gee  v.  Metropolitan  R.  Co.,  L. 
R.  8  Q.  B.  161,  171  [passenger  may 
rely  on  car  door  being  fastened] ;  Ven- 
nal  V.  Gamer,  i  Cr.  &  M.  21    [ship 
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one  else  will  obey  the  law,  (including  not  only  the  com- 
mon law  but  also  any  statutes  or  ordinances  ^)  and  to  act 
upon  that  belief.*  But  if  the  plaintiff  sees,  or  by  ordinary 
care  could  see,  that  the  defendant  has  in  fact  negligently  ex- 


may  rely  on  another  ship  taking  a  cer- 
tain course].  See  also  Cleveland,  &c., 
R.  Co.  V.  Terry,  8  Ohio  St,  570;  Rob- 
inson V.  Western  Pac.  R.  Co.,  48  Cal. 
409;  Shea  V.  Potrero,  &c.  R.  Co.,  44 
Id.  414;  Reeves  v,  Delaware,  &c.  R. 
Co.,  30  Penn.  St.  454;  Brown  v.  Lynn, 
31  Id.  510;  Kellogg  «/.  Chicago,  &c.  R. 
Co.,  26  Wise.  223 ;  Seward  v.  Milford, 
21  Id.  491 ;  Lang  an  v,  St.  Louis,  &c. 
R.  Co.,  72  Mo.  392 ;  Damour  v,  Lyons, 
44  Iowa,  276;  Moulton  v,  Aldrich,  28 
Kans.  306. 

^  A  traveler  upon  a    city  street 
has  a  right  to  presume  that  a  railway 
company  will  conform  to  a  city  ordi- 
nance, r^;ulating  the  rate  of  speed  of 
its  trains  within  the  city  limits.    If,  in 
crossing  the  railway  track,  he  acts  in 
accordance  with  such  presumption,  in 
^orance  of  the  fact  that  the  company 
is  exceeding  the  regulation  speed  in 
running  its  trains,  his  act  will  not  of  it- 
self be  negligence  (Hart  v.  Devereux, 
41  Ohio  St.  565).  Lulled  into  a  sense  of 
security  by  a  knowledge  of  such  an 
ordinance,    and    assuming   that   the 
company  will  comply  with  it,  it  is  not 
negligence  for  him,  in  the  absence  of 
apparent  danger,  not  to  use  the  pre- 
caution in   crossing  the  track  which 
he  otherwise  should  (Meek  v.  Penn- 
sylvania R.  Co.,  38  Ohio  St.  632 ;  see 
^ker  V.    Pendergast,   32    Ohio    St. 
494;  Correll  v.  Railroad  Co.,  38  Iowa, 
120).    Where  the  injury  resulted  from 
the  defendant's  breach  of  a  statutory 
duty  {e,  g.  a  railway  train  approach- 
ing a  street-crossing  at  a  forbidden 
rate  of  speed),  the  plaintiff's  contribu- 
tory negligence  is  no  defense,  provided 
such    negligence    was    induced    or 
brought  about  by  the  defendant's  neg- 


ligence (Kanowski  v.  Grand  Trunk 
R.  Co.,  Mich.  ;  S.  C.  24  N.  W. 
Rep.  801. 

«  Continental,  &c.  Co.  v.  Stead,  95 
U.  S.  161 ;  Filer  v.  N.  Y.  Central  R. 
Co.,  59  N.  Y.  351;  Weston  v.  N.  Y. 
Elevated  R.  Co.,  73  N.  Y.  595;  Illi- 
nois, &c.  R.  Co.  V.  Shultz,  64  111. 
172 ;  Steele  v.  Central  R.  Co.,  43  Iowa, 
109;  Williams  T/.  Central  R.  Co.,  Id. 
396;  Robinson  v.  Western  Pacific  R. 
Co.,  48  Cal.    409;    Mc Williams   v. 
Detroit,  &c.  Co.,  31  Mich.  274;  Sny- 
der v.  Pittsburgh,  &c.  R.  Co.,  11  W. 
Va.  14;  Schultz  v.  Chicago,  &c.  R. 
Co.,  44  Wis.  638 ;  Minor  v,  Sharon, 
112  Mass.   477;  Beisiegel   v»  N.   Y. 
Central  R.  Co.,  34  N.  Y.  622;  Phila- 
delphia R.  Co.  V.  Hagan,  47  Penn.  St. 
244 ;  Jetter  v,  Harlem  R.  Co.,  2  Abb. 
Ct.  App.  458 ;  Vennall  v.  Gamer,  i 
Cr.  &  M.  21 ;  The  Mangerton,  i  Swa- 
bey,  120.    A  brakeman  tried  to  un- 
couple cars ;  finding  them  moving  too 
fast,  he  signalled  engineer  to  slow  up, 
and  not  waiting  to  see  if  his  signal 
was  obeyed,  made  a  second  attempt 
and  was  killed.    Held,  not  contribu- 
tory negligence,  as  he  had  a  right  to 
believe  that  his  signal  would  be  im- 
mediately obeyed  (Beems  v»  Chicago, 
&c.  R.  Co.,  58  Iowa,  150).    In  Tem- 
pleton    V,   Montpelier  (56  Vt.  328), 
there  were  two  roads  of  equal  length 
leading  to  plain tifPs  destination,  and  he 
took  the  one  near  the  railroad,  know- 
ing that  he  was  likely  to  meet  a  train, 
but  not  knowing  that  the  road  was 
not  properly  fenced  on  the  side,  and 
his  horse  taking  fright  at  the  train, 
threw  him  over  the  bank  where  the 
fence  was  gone.    Held  that  this  was 
not  negligence  per  se,  on  his  part. 
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posed  him  to  the  risk  of  injury,  he  can  no  longer  rely  upon 
this  presumption,  and  must  use  all  the  additional  precau- 
tions, on  his  own  part,  which  a  person  of  ordinary  prudence 
would  use,  in  view  of  the  circumstances  as  they  are,  and 
not  as  they  ought  to  be.^     Nevertheless,  even  where  the 


*  In  Dudley  v.  Camden,  &c.  Ferry 
Co.  (45  N.  J.  Law,  368),  the  plaint- 
iff, having  driven  his  horses  upon 
a  ferry-boat,  was  near  them,  having 
just  finished  blanketing  them,  and 
being  just  about  to  go  to  their  heads, 
to  stand  there  while  crossing  the  river. 
There  was  usually  a  barrier  in  front 
of  the  place  where  the  horses  stood, 
consisting  of  two  chains  and  a  rope, 
stretched  across  the  boat  a  few  feet 
above  the  deck.  Only  one  chain  was 
up,  and  it  hung  at  its  centre  but  a  few 
inches  above  the  deck,  and,  therefore, 
furnished  no  protection.  The  horses, 
becoming  startled,  rushed  to  the  bow 
of  the  boat,  and  sprang  with  the  car- 
riage into  the  river,  and  were  drowned. 
It  was  held  that  the  plaintiff's  duty  re- 
quired him  to  place  himself  and  re- 
main in  a  position  where  he  might 
control  his  horses,  if  startled  by  any 
occurrence  incident  to  the  crossing; 
that  he  should  have  retained  the 
reins  within  reach,  or  should  have 
stood  at  his  horses'  heads ;  and  that, 
having  done  neither,  he  could  not  re- 
cover. In  Hoboken  Land,  &c.  Co.  v, 
Lally  (48  N.  J.  Law,  604,  Ct.  of 
Errors),  it  was  held  that  one  who 
drives  a  horse  and  wagon  in  the  pass- 
age which  leads  from  the  street  to  a 
ferry,  and,  while  waiting  for  the  boat, 
goes  away  for  a  few  minutes  and  leaves 
the  horse  standing  untied  and  alone, 
about  25  feet  from  the  guard-chain, 
is  guilty  of  contributory  negligence, 
and  cannot  recover  for  the  loss  of  the 
horse,  which  took  fright,  ran  into  the 
river  and  was  drowned,  although  at 
the  time  the  accident  occurred  the 


chain  was  not  in  place.  Woodruff, 
J.,  in  Grippcn  v,  N.  Y.  Central  R.  Co. 
(40  N.  Y.  34),  said :  "  The  rule  which 
I  state,  is,  I  think,  in  precise  conform- 
ity to  all  sound  principles  governing 
the  conduct  of  human  affairs,  in  which 
each  party  is  bound  to  have  just  re- 
spect to  the  rights  and  duties  of  others, 
and  in  which  each  has  a  right,  in  gov- 
erning his  own  conduct,  to  assume 
that  all  others  will  perform  their 
duties  also,  and  act  accordingly,  un- 
less and  until  he  sees,  or,  by  the 
exercise  of  ordinary  care,  might  sec, 
that  it  is  dangerous  to  do  so.  But  it 
will  not  permit  a  party,  in  reliance  on 
such  an  assumption,  to  ne^ect  his 
own  means  of  self-preservation,  on 
the  plea  that  he  assumed  that  other 
parties  would  be  duly  carefid^  and  for 
that  reason,  subject  himself  to  injury, 
which  by  due  care  he  might,  neverthe- 
less, have  avoided.  The  right  to  as- 
sume that  others  will  perform  their 
duty,  to  be  duly  careful,  does  not  war- 
rant him  in  omitting  due  precautions. 
On  the  contrary,  such  an  omission 
makes  the  negligence  of  both  concur  in 
producing  the  result."  If  the  peril  of 
doing  a  certain  thing  is  known  to  plaint- 
iff, and  means  are  provided  for  its  being 
done  in  safety,  as  where  a  city  cor- 
poration has  provided  suitable  steps 
for  pedestrians  to  reach  a  sidevraUc, 
raised  above  the  level  of  the  roadway, 
it  is  negligence  for  the  plaintiff  not  to 
use  such  means  (Vicksburg  v,  Hen- 
nessy,  54  Miss  391).  In  Foster  v.  N. 
Y.  Central,  &c.  R.  Co.,  2  How.  Pr. 
N.  S.  416,  plaintiff  arrived  at  the 
station  of  defendant,  and  taking  one 


H3 


CONTRIBUTORY    NEGLIGENCE. 


[§92 


T)lamtifF  sees  that  the  defendant  has  been  negligent,  he  is 
not  bound  to  anticipate  all  the  perils  to  which  he  may 
possibly  be  exposed  by  such  negligence,  or  to  refrain  ab- 
solutely from  pursuing  his  usual  course  on  account  of  risks 
to  which  he  \s  probably  ex^ostA  by  the  defendant's  fault. 
Some  risks  are  taken  by  the  most  prudent  men  ;  and  the 
plaintiff  is  not  debarred  from  recovery  for  his  injury,  if  he 
has  adopted  the  course  which  most  prudent  men  would 
think  it  prudent  to  take  under  similar  circumstances.^ 


of  the  two  modes  of  egress  provided 
therefrom  by  defendant  down  a  stone 
stairway,  fell  and  was  injured.  There 
being  some  snow  and  ice  on  the  steps, 
plaintiff  failed  to  take  hold  of  and 
g^sp  the  side  railing  of  the  steps  in 
going  down.  Held  that  the  failure  of 
plaintiff  to  protect  himself  by  grasping 
the  rail  while  descending  slippery 
steps,  upon  which  he  was  liable  to  fall, 
was  contributory  negligence  on  his 
part.  One  who  was  injured  while  driv- 
ing over  a  railway  crossing,  will  not  be 
exonerated  from  the  presumption  of 
contributory  negligence,  because  of 
the  failure  of  those  in  charge  of  the 
train  to  gtve  the  statutory  signals,  or 
because  the  train  was  run  at  a  rate  of 
speed,  prohibited  by  a  city  ordinance, 
if  it  appears  that  by  the  exercise  of 
proper  diligence  he  might  have  avoid- 
ed the  injury  (Cincinnati,  &c.  R.  Co. 
V,  Butler,  103  Ind.  31). 

'  This  section  was  quoted  and  fol- 
lowed by  the  court  in  Johnson  v.  Bel- 
den,  2  Lans.  433.  See  Reeves  v,  Del- 
aware, &c.  R.  Co.,  30  Penn.  St.  454. 
The  defendant  is  not  necessarily 
excused,  merely  because  the  plaintiff 
knew  that  some  danger  existed  through 
the  defendant's  neglect,  and  volun- 
tarily incurred  such  danger.  The 
amount  of  danger  and  the  circum- 
stances which  led  the  plaintiff  to  in- 
cur it,  are  for  the  consideration  of  a 
jury  (Clayards  v,  Dethick,  12  Q.  B- 


439).  Therefore,  where  the  plaintiff, 
in  full  view  of  obstructions  left  in  the 
road  by  the  negligence  of  the  defend- 
ants, attempted  to  lead  his  horse  over 
them,  and  the  horse  fell  and  was 
killed,  it  was  held  to  be  a  question 
for  the  jury,  whether  the  plaintiff  was 
culpably  negligent  or  not  (Id.)-  Where 
a  traveler  crossed  a  bridge  which  he 
knew  to  be  somewhat  unsafe,  but 
which  the  county  officers  had  not 
closed,  nor  warned  people  not  to  pass, 
it  was  held  that  he  was  not  in  fault, 
and  could  recover  for  injuries  sus- 
tained thereby  (Humphreys  t/.  Arm- 
strong Co.,  56  Penn.  St.  204).  So 
where  the  car  on  which  the  plaintiff 
was  a  passenger  stopped  short  of  the . 
platform,  and  she  was  injured  by 
jumping  out,  a  verdict  in  her  favor 
was  nevertheless  sustained  (Foy  v. 
Brighton,  &c.  R.  Co.,  18  C.  B.  N.  S. 
225).  And  where  the  train  did  not 
stop  at  a  station,  where  it  should  have 
stopped,  held,  not  necessarily  negli- 
gent in  a  passenger  to  jump  off  while 
the  train  was  moving  very  slowly 
(Filer  v.  N.  Y.  Central  R.  Co.,  49  N. 
Y.  47).  So  in  Pennsylvania  a  trav- 
eler, whose  path  is  wrongfully  imped- 
ed by  a  railroad  train  standing  across 
it,  may  recover  for  injuries  suffered 
in  attempting  to  cross  before  the  train 
(Rauch  V,  Lloyd,  31  Penn.  St.  358). 
But  the  contrary  was  held  in  two  very 
arbitrar)'  and  unjust  cases  (Gahagan 
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§  93.  Plaintiff's  fault  must  contribute  to  injury. — The 
plaintiff's  negligence  or  other  fault  does  not  affect  his 
right  to  recover  for  an  injury  caused  by  the  defendant's 
negligence,  if  it  did  not  in  any  degree  contribute  to 
bring  upon  him    the   injury    of  which    he    complains;^ 


z/.  Boston,  &c.  R.  Co.,  i  Allen,  187; 
see  Wyatt  v.  Great  Western  R.  Co., 
6  Best  &  S.  709).  A  passenger  in  an 
open  street  car,  being  crowded  out  of 
his  seat  by  other  passengers,  at- 
tempted to  reach  another  less  crowded 
part  of  the  car  by  walking  along  the 
step  on  the  outside  of  the  car,  and  was 
struck  by  the  iron  column  of  the 
elevated  railroad.  Held  that  he  was 
not  negligent,  as  matter  of  law,  in 
using  the  outside  step  and  in  mis- 
judging the  distance  between  the  car 
and  the  iron  column  (Coleman  v. 
Second  Av.  R.  Co.,  41  Hun,  380).  In 
Dewire  v.  Bailey  (131  Mass.  169),  the 
plaintiff  attended  an  evening  enter- 
tainment at  defendant's  public  hall; 
on  coming  out,  he  slipped  on  an 
accumulation  of  snow  and  ice  on 
a  plank  sidewalk  in  front  of  the 
door  and  was  injured.  He  was 
held  not  precluded  from  recovery  by 
the  fact  that  he  noticed  the  snow  and 
ice  in  going  in.  A  school  teacher  was 
injured  by  stepping  jn  a  hole  in  the 
school-house  floor,  which  she  had  seen 
three  weeks  previous ;  part  of  time  it 
had  been  covered  with  a  cover  of  a 
dictionary.  When  she  fell  she  was 
looking  at  the  pupils  and  their  books. 
Held,not  contributory  negligence  (Bas- 
sett  v.  Fish,  75  N.  Y.  303). 

^  Savage  v.  Com  Exchange  Ins. 
Co.,  36  N.  Y.  655 ;  Morrison  v.  Gen- 
eral Steam  Nav.  Co.,  8  Exch.  733; 
Norris  v.  Litchfield,  35  N.  H.  271; 
Alger  v.  Lowell,  3  Allen,  402 ;  Baker 
V,  Portland,  58  Maine,  199;  Churchill 
V,  Rosebeck,  15  Conn.  359;  Cum- 
mings  V,  Nat.  Furnace  Co.,  60  Wise. 


603.  Thus,  in  a  case  of  collision,  it 
appeared  that  the  plaintifiTs  vessel 
was  without  a  helmsman  at  the  time 
of  the  accident,  it  being  towed  by  a 
steamer.  A  chaise  that,  if  the  want 
of  a  helmsman  did  not  contribute 
to  the  injury,  it  was  of  no  conse- 
quence— held,  on  appeal,  a  proper  in- 
struction (Haley  v.  Earle,  30  N.  Y. 
208).  So  the  absence  of  signals  re- 
quired by  law  is  immaterial,  if  the  de- 
fendant saw  the  plaintiff's  vessel  with- 
out them  (SUliman  v.  Lewis,  49  N.  Y. 
379).  The  plaintiff  had  been  injured 
by  noxious  vapors  created  by  the  de- 
fendant—held, the  fact  that  the  plaint- 
iff himself  created  other  bad  odors 
upon  his  own  land,  was  immaterial, 
there  being  nothing  to  show  that  the 
injury  suffered  by  the  plaintiff  from 
the  defendant's  vapors  was  in  any  de- 
gree owing  to  the  union  of  the  two 
different  odors  or  gases,  or  that  the 
damage  complained  of  was  aggravated 
by  the  gases  arising  upon  the  plaint- 
iff's land  (Brown  v,  Illius,  27  Conn. 
84).  If  the  traveler  could  not  have 
seen  or  heard  the  train,  had  he  tried  to 
do  so,  it  is  not  material  that  he  did  not 
look  and  listen  (Dyer  v.  Erie  R.  Co., 
71  N.  Y.  228;  Davis  v.  New  York,  &c. 
R.  Co.,  47  Id.  400;  Connelly  v.  N.  Y. 
Central  R.  Co.,  88  Id.  346:  Chicago, 
&c.  R.  Co.  V,  Lee,  87  111.  454 ;  Laver- 
enz  V,  Chicago,  &c.  R.  Co.,  56  lowa^ 
689 ;  The  State  v.  Philadelphia,  &c.  R. 
Co.,  47  Md.  ^(i,  See  also  Salter  v. 
Utica,  &c.  R.  Co.,  75  N.  Y.  273.  To 
the  same  effect.  The  Wanata,  95  U.  S. 
600;  Blanchard  v.  New  Jersey,  &c. 
Co.,  59  N.  Y.  292 ;  Flatles  z/.  Chicago, 
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and  in  some  cases  it  has  been  held  that  it  is  of  no  im- 
portance unless  it  substantially  contributed  to  the  in- 
jury ;  ^  but  the  weight  of  authority  is  against  this  view, 
and  holds  that  the  plaintiff's  want  of  ordinary  care 
is  a  bar  to  the  action  if  it  contributed  in  any  degree, 
however  slight,  to  bring  about  the  particular  accident 
which  caused  the  injury.*  The  defendant  is  not  excused 
from  liability  by  any  negligence  of  the  plaintiff,  not 
amounting  to  a  want  of  ordinary  care  in  avoiding  the 
injurious  consequences  of  the  defendant's  negligence/ 
His  negligence  must  not  only  concur  in  the  transaction, 
but  must  co-operate,  either  in  causing  the  injury,  or  in  ex- 
posing himself  or  his  property  to  it.*  If  the  injury 
would  have  occurred,  notwithstanding  the  exercise  of  all 
due  care  by  the  plaintiff,  his  omission  to  take  such  care 
is  immaterial^    Thus,  the  fact  that  the  plaintiff  was  in- 


&c.  R.  Co.,  35  Iowa,  191;  Cleaveland 
V,  Chicago,  &c.  R.  Co.,  Id.  220;  Shir- 
ley V.  The  Richmond,  2  Woods,  58; 
Louisville,  &c.  R.  Co.  v.  Fox,  1 1  Bush, 
495 ;  Central  R.  Co.  v.  Van  Horn,  38 
N.  J.  Law,  133;  Rome  z/.  Dodd,  58 
Geo.  238 ;  Ccnterville  v.  Woods,  57 
Ind.  192 ;  Omaha  R.  Co.  v.  DooliUle, 
7  Neb.  481;  Gould  v,  McKenna,  86 
Penn.  St.  297  ;  Creed  v,  Penn.  R.  Co., 
Id.  139;  McAunicht^.  Mississippi,  &c. 
R.  Co.,  20  Iowa,  338;  Muldowney  v, 
Illinois,  &c.  R.  Co.,  39  Id.  615 ;  Pringle 
V,  Chicago,  &c.  R.  Co.,  64  Id.  613; 
Cummings  v.  Nat.  Furnace  Co.,  60 
Wise.  603.  For  other  cases,  see  2 
Thompson  Negl.  1202. 

*  Daley  v.  Norwich,  &c.  R.  Co.,  26 
Conn.  $91 ;  New  Haven  Steamboat, 
&c.  Co.  V.  Vanderbilt,  16  Id.  420 ;  West 
V.  Martin,  31  Mo.  375.  In  Sullivan  v. 
Louisville  Bridge  Co.  (9  Bush,  81),  it 
was  said  that  to  constitute  a  defense, 
plaintifTs  negligence  must  have  been 
an  efficient  cause  of  the  injury.  So 
also  in  Spofford  v.  Harlow,  3  Allen, 

Vol.  I— 10 


176;    Bigelow  V,  Reed,    51    Maine, 

335- 

*  This    was    expressly    held    in 

Louisville,  &c.  R.  Co.  v.  Shanks  (94 
Ind.  598).  So  it  has  been  held  that 
a  court  is  bound  upon  request  to 
charge  the  jury  that  the  injury  must 
be  **  soiefy  "  caused  by  the  defendant's 
fault  (Grippen  v,  N.  Y.  Central  R.  Co., 
40  N.  Y.  34;  Bigelow  v.  Reed,  51 
Maine,  325).  But  we  are  confident 
that  this  is  not  correct.  It  has  been 
held  not  sufficient  to  charge  that  it 
must  be  ^xf^nZ/Vs/^  so  caused  (Grippen 
V.  N.  Y.  Central,  R,  Co.,  supra), 

•  Brown  v,  N.  Y.  Central  R.  Co., 
31  Barb.  385;  affirmed,  32  N.  Y.  597; 
Davies  v.  Mann,  10  Mees.  &  W.  546; 
Bridge  v.  Grand  June.  R.  Co.,  3  Id. 
244 ;  Day  v.  Grossman,  4  Thomp.  & 
C.  122 ;  Doggett  v,  Richmond,  &c.  R. 
Co.,  78  N.  C.  305.    See  ante,  §  61. 

*  Carroll  v.  New  Haven,  &c.  R. 
Co.,  I  Duer,  571;  Coleg^ove  v.  New 
Haven,  &c.  R.  Co.,  20  N.  Y.  492. 

•  Thomas  v.  Kenyon,  i  Daly,  132; 
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toxicated  at  the  time  of  the  injury,  while  competent 
and  material  evidence  to  lay  the  foundation  of  a  charge 
of  contributory  negligence,^  is  not  of  itself  sufficient 
to  charge  him  with  such  negligence  as  will  defeat  his 
action,*  unless  it  is  proved  or  is  reasonably  to  be 
inferred  from  the  circumstances   that  it   prevented  him 


Short  V.  Knapp,  2  Daly,  1 50 ;  Wright 
V.  Illinois,  &c.  R.  Co.,  20  Iowa,  195; 
Beers  v.  Housatonic  R.  Co.,  19  Conn. 
566.  See  Colegrove  v.  New*  Haven, 
&c.  R.  Co.,  6  Duer,  382  ;  affirmed,  20 
N.  Y.  492 ;  Tuff  V.  Warman,  5  C.  B. 
[N.  S.]  573  ;  affirming  s.  C.  2  Id.  740; 
McGuire  v.  Hudson  River  R.  Co.,  2 
Daly,  76 ;  Northern  Central  R.  Co.  v. 
State,  31  Md.  357.  The  only  case  op- 
posed is  Reeves  v,  Delaware,  &c.  R. 
Co.  (30  Penn.  St.  454),  and  that  is  a 
mere  dictum. 

^  The  plaintiff's  intoxication  at  the 
time  of  the  injury  will  not  relieve  him 
from  the  leg^l  consequences  of  his 
contributory  negligence  (Kean  v.  Bal- 
timore, &c.  R.  Co.,  61  Md.  154;  Mil- 
liman  v,  N.  Y.  Central,  &c.  R.  Co., 
66  N.  Y.  642 ;  Herring  v.  Wilmington, 
&c.  R.  Co.,  ID  Ired.  Law,  402 ;  Jones 
V.  North  Carolina  R.  Co.,  67  N.  C. 
125;  Toledo,  &c.  R.  Co.  v.  Riley,  47 
IlL  514;  Illinois,  &c.  R.  Co.  v,  Hutch- 
inson, Id.  408 ;  Illinois,  &c.  R.  Co.  v. 
Cragin,  71  Id.  177 ;  Yamall  v,  St. 
Louis,  &c.  R.  Co.,  75  Mo.  575;  Hous- 
ton, &c.  R.  Co.  V,  Sympkins,  54  Tex. 
61 5 ;  Weeks  v.  New  Orleans,  &c.  R. 
Co.,  32  La.  Ann.  615;  Fitzgerald  v, 
Weston,  52  Wise.  354). 

'  The  mere  fact  of  intoxication  will 
not  establish  want  of  ordinary  care. 
The  jury  must  determine  whether 
the  intoxication  contributed  to  the  in- 
jury; and  if  it  did  not,  it  is  of  no  im- 
portance (Ditchett  V,  Spuyten,  &c.  R. 
Co.,  5  Hun,  164;  affi'd,  67  N.  Y.  425; 
O^Hagan  v.  Dillon,  42  N.  Y.  Superior 


456).     So,  in  an  action  for  damages 
caused  by  a  defect  in  the  road,  the  fact 
that  the  plaintiff  was  intoxicated  while 
driving  at  the  time  of  the  accident  is 
unimportant,  if  his  intoxication  did  not 
contribute  to  the  injury  (Alger  v,  Low- 
ell, 3  Allen,  402 ;  Robinson  v,  Pioche, 
5  Od.  461) ;  S.  P.  Aurora  v.  Hilbnan, 
90  111.  61.     Plaintiff  while  partially  in- 
toxicated was  injured  in  consequence 
of  defects  existing  in  the  sidewalk. 
Held  it  was  for  the  jury  and  not  for  the 
court  to  say  whether  or  not  the  intoxi- 
cation contributed  in  any  way  to  the 
injury  sustained.    Because  one  is  in- 
toxicated, it  cannot  be  presumed  that 
he  is  negligent.    **  A  drunken  man  is 
as  much  entitled  to  a  safe  street  as  a 
sober  one,  and  much  more  in  need  of 
it  *'  (Healy  v.  New  York,  3  Hun,  70s, 
quoting  from  Robinson  v.  Pioche,  $ 
Cal.  461 ;   Houston,   &c.   R.  Co.  v. 
Reason,  61  Tex.  613;  Baltimore,  &c. 
R.  Co.  V.  Boteler,  38  Md.  568).     As 
to  what  is  sufficient  evidence  of  intox- 
ication to  go  to  the  jury,  see  Bradley 
V.  Second  Av.  R.  Co.,  8  Daly,  289. 
Evidence  of  the  intoxication  of  one 
crossing  a  railroad  track,  or  walking 
upon  the  track,  raises  a  strong  pre- 
sumption   of  negligence   (Brand    v. 
Schenectady,  &c  R.  Co.,  8  Barb.  368). 
Under  a  statute  in  Georgia,  one  who, 
being  voluntarily  drunk,  places  himself 
on  a  railway  track,  is  not  entitled  to 
recover,  whether  the  defendant  was 
negligent  or  not  (Southwestern  R.  Co. 
V,  Hankerson,  61  Geo.  1 14).  See  %i\^ 
.post. 
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from  taking  ordinary  care  to  avoid  the  injury.^  So  the 
fact  that  the  plaintiflF  was  acting  in  violation  of  a  munic- 
ipal ordinance,*  or  even  of  a  statute,®  is  not  material,  if 
such  violation  did  not  contribute  to  the  injury. 

§  94.  Plaintiff's  fault  must  proximately  contribute  to  in* 
jury.— The  plaintiff's  fault  does  not  aflFect  his  right  of 
action,  unless  \X  proximately  contributed  to  his  injury;* 


*  Illinois,  &c.  R.  Co.  v.  Cragin,  71 
111.  177;  Cramer  v.  Burlington,  42 
Iowa,  315.    And  sec  Reget  v.  Bell,  ^^ 

lU.  593- 

'  Steele  v.  Burkhardt,  104  Mass. 

59;  Hall  V,  Ripley,  119  Id.  135  ;  Klip- 
pcr  V,  Coffey,  44  Md.  117.  It  is  no 
defense  to  an  action  for  an  injury  from 
a  defective  way,  that  the  plaintiff  was 
driving  more  than  six  miles  an  hour  in 
violation  of  a  city  ordinance,  provided 
the  fast  driving  did  not  in  any  degree 
contribute  to  produce  the  injury  (Baker 
V.  Portland,  58  Maine,  199).  But  it 
was  held  in  McCarthy  v,  Portland  (67 
Maine,  167),  that  one  using  a  highway 
for  an  illegal  horse  race  could  not  re- 
cover for  an  injury  caused  by  the  high- 
way being  out  of  repair. 

'  Damon  v,  Scituate,  1 19  Mass. 
66;  Counter  v.  Couch,  8  Allen,  436; 
Spofiford  V.  Harlow,  3  Id.  176 ;  Griggs 
V.  Fleckenstein,  14  Minn.  81;  Neanow 
V.  Uttcch,  46  Wise.  581 .  See  Bigelow 
V,  Reed,  51  Maine,  325.  In  Sutton  v, 
Wauwatosa  (29  Wise.  21)  the  subject 
was  fully  discussed  by  Dixon,  C.  J., 
who  said:  **To  make  good  the  de- 
fense [of  illegality]  it  must  appear  that 
a  relation  existed  between  the  act  or 
violation  of  law  on  the  part  of  the 
plaintiff,  and  the  injury  or  accident  of 
which  he  complains ;  and  the  relation 
must  have  been  such  as  to  have  caused 
or  helped  to  cause  the  injury  or  acci- 
dent, not  in  a  remote  or  speculative 
sense,  but  in  the  natural  and  ordinary 
course  of   events,   as  one  event    is 


known  to  precede  or  follow  another. 
It  must  Ijave  been  some  act,  omission 
or  fault  naturally  and  ordinarily  calcu- 
lated  to  produce  the  injury,  or  from 
which  the  injury  or  accident  might 
naturally  and  reasonably  have  been  an- 
ticipated under  the  circumstances." 
Hence  it  was  held  that  the  fact  that  a 
traveler  was  violating  the  Sunday  law 
had  no  natural  or  necessary  tendency 
to  cause  the  injury  happening  to  him 
from  a  defect  in  the  highway,  and  that 
he  could  recover  for  the  injury.  See 
i  104,  post.  Trespass  will  lie  for  con- 
version of  liquors  held  in  the  State  and 
intended  for  illegal  sale  (Hamilton  v. 
Coding,  55  Maine,  419). 

*  Radleyt/.  Northwestern  R.  Co., 
L.  R.  I  App.  Cas.  754 ;  Tuff  v.  War- 
man,  2  C.  B.  N.  S.  740, 745,  per  Willes, 
J.;  Witherley  v.  Regent's  Canal  Co.,  12 
Id.  2,  per  Byles,  J.;  Shefifer  v.  Rail- 
road Co.,  105  U.  S.  249;  Isbell  V.  New 
Haven,  &c.  R.  Co.,  27  Conn.  393; 
Cleveland,  &c.  R.  Co.  v,  Elliott,  4 
Ohio  St.  474;  Richmond  v  Sacramen- 
to, &c.  R.  Co.,  18  Cal.  351 ;  Kline  v. 
Central  Pacific  R.  Co.,  37  Id.  400; 
Flynn  v.  San  Francisco,  &c.  R.  Co.,  40 
Id.  14 ;  Fernandez  v,  Sacramento,  &c. 
R.  Co.,  52  Id.  45;  Indianapolis  v, 
Caldwell,  9  Ind.  397;  Frick  «/.  St. 
Louis,  &c.  R.  Co.,  5  Mo.  App.  435; 
Meyer  z/.  People's  R.  Co.,  43  Mo.  523 ; 
Towler  v,  Baltimore,  &c.  R.  Co.,  i8 
W.  Va,  579 ;  Tompkins  v,  Kanawha, 
21  Id.  224;  Baltimore,  &c.  R.  Co.  v, 
Reaney,  42  Md.  117;  Northern  Cen- 
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but  it  is  not  necessary  that  it  should  directly  contribute 
thereto,^     It  must  be  a  proximate  cause  in  the  same  sense 


tral  R.  Co.  v.  Price,  29  Id.  420;  Gunter 
©.  Wicker,  85  N.  C  310;   Doggettv. 
Richmond,  &c.  R.  Co.,  ^%  Id.  305; 
Thirteenth  St.  R.  Co.  v.  Boudron,  92 
Penn.  St.  475 ;  Drake  v.  Kiley,  93  Id. 
492 ;  Oil  City  Gas  Co.  v.  Robinson,  99 
Id.  I ;  Palys  v.  Erie  R.  Co.,  30  N.  J. 
£q.    604;    Dudley  v,   Camden,   &c. 
Ferry  Co.,  45  N.  J.  Law,  368;  Louis- 
ville, &c.  R  Co.  V,  Wolfe,  80  Ky.  82 ; 
Louisville  Gas  Co.  v,  Gutenkunz,  82  Id. 
432;  Barbee  v.  Reese,  60  Miss.  906; 
Harris  v.  Union  Pacific  R.  Co.,  4  Mc- 
Crary,454;  Haffz/.  Minneapolis,  &c.  R. 
Co.,  lb.  622 ;  Crandall  v.  Goodrich,  1 1 
Biss.  516.    See  Thompson  Negl.  11 51. 
The  fact  that  plaintiff  left  his  horse  un- 
tied in  the  street,  will  not  defeat  a  re- 
covery for  defendant's  negligence,  if 
plaintiff's  negligence  was  not  in  any 
proper  sense  the  immediate  or  proxi- 
mate cause  of  the  accident  (Wasmer  v. 
Delaware,  &c.  R.  Co.,  80  N.  Y.  212). 
In  Griggs  V,  Fleckenstein  (14  Minn. 
81),  the  plaintiff's  horse  was  standing 
unhitched  and  unattended  in  the  street. 
Defendant's  horses,  likewise  unhitched 
and  unattended,  started  and  ran  into 
another  team,  which  was  fastened. 
The  latter  team  becoming  frightened, 
broke  away  and  ran  across  the  street 
and  struck  and  killed  plaintiff's  horse. 
Held,  that   plaintiff^s    negligence   in 
leaving  his  horse  unhitched  did  not 
proximately  contribute  to  the  injury 
and  defendant  was  liable.    The  failure 
of  one  about  to  cross  a  railroad  track, 
to  stop,  look  and  listen,  is  immaterial, 
if  it  was  not  the  proximate  cause  of 
the  injury,  as  where  the  casualty  was 
wholly  due  to  the  defective  condition 
of  the  crossing,  for  which  the  railway 
company  was  responsible  (Baugham 
V,  Shenango.  &c,  R.  Co.,  92  Penn.  St. 
335).  Plaintiff  unlawfully  jumped  upon 


a  moving  train  of  the  defendant,  and 
after  riding  a  short  distance,  an  em- 
ployee  on   the   car   suddenly  threw 
water  in  his  face,  for  the  purpose  of 
removing  him  therefrom,  and  plaintiff 
thereupon  dropped  from  the  car  in 
such  manner  as  to  sustain  an  injury. 
Held,  that  although  the  act  of  getting 
upon  the  train  while  in  motion  was 
dangerous,  and  known  to  plaintiff  to 
be  so,  it  was  not  the  proximate  cause 
of  the  injury  and  did  not  furnish  im- 
putation of  contributory  negligence, 
and  the  refusal  to  charge  that  plaintiff 
was  guilty  of  contributory  negligence 
as  matter  of  law,  was  not  error  (Clark 
V.  N.  Y.,  Lake  Erie,  &c.  R.  Co.,  40 
Hun,  605).    An  instruction  to  the  jury 
asked  by  the  defendants,  a  turnpike 
company,  to  the  effect  that,  even  if  it 
were  negligent  for  the  non-repair  of 
its  road,  yet  if  the  plaintiff  were  driv- 
ing a  fractious  horse,  or  was  unable 
to  control  his  horse  because  of  a  weak- 
ness of  his  arm,  he  was  not  entitled 
to  recover,  was  properly  refused  (Bal- 
timore,   &c.   Tump.   Co.   z/.   Casseil 
(Md.),    7    Atl.    Rep.    805).      Plaint- 
iffs intoxication  is,  therefore,  no  de- 
fense, if  it  only  remotely  contributed 
to  his  injury  (Davis  v.  Oregon,  &c.  R. 
Co.,  8  Oregon,  172).    See  ante^  %  93* 
It  has  been  held,  however,  error  to 
chaise  that  negligence  remotely  con- 
tributing to  the  injury  is  not  material 
(Atchison,  &c.  R.  Co.  z/,  Plunkett,  25 
Kans.   188).     Such  phrases,  however 
scientifically  correct,  are,  when  used 
to  a  jury,  without  explanation,  often 
misleading. 

*  Button  V.  Hudson  River  R.  Co., 
18  N.  Y.  248;  to  the  contrary,  Lehigh, 
&c.  R.  Co.  V,  Greiner,  113  Penn.  St 
600,  605.  Nevertheless,  where  the 
only  negligence  with  which  the  plaint- 


149 


CONTRIBUTORY  NEGLIGENCE. 


[§94 


in  which  the  defendant's  negligence  must  have  been  a 
proximate  cause  in  order  to  give  any  right  of  action ; 
and,  as  there  is  no  difference  between  the  meaning  of 
the  word  "proximate,"  as  here  used,  and  the  meaning 
of  the  same  word  as  used  in  respect  to  the  defendant's 
negligence,  we  refer  to  the  definition  there  given  (§  26). 
It  is,  of  course,  not  correct  to  say  that  negligence  which 
does  not  occur  at  the  time  of  the  injury  necessarily  does 
not  proximately  contribute  thereto.^ 


i£F  is  charged  is  such  as  operated  di- 
rectly^ if  at  all,  to  produce  the  injury, 
a  new  trial  will  not  be  granted  on  ac- 
count of  the  judge's  charging  the  jury 
that  they  must  find  for  the  plaintiff 
upon  this  issue,  unless  his  negligence 
operated  directly  to  produce  the  injury 
(Johnson  v.  Hudson  River  R.  Co.,  20 
N.  Y.  65 ;  Tuff  V.  Warman,  5  C.  B. 
[N.  S.]  573;  2  Id.  740).    In  McNaugh- 
ton  V.  Caledonian  R.  Co.  (21  Dunlop, 
160;  31  Jur.   94;  Hay,  260),  it  was 
held  that  where  the  fault  of  the  de- 
ceased   essentially   or   directly  con- 
tributed to   the  accident  that  led  to 
his  death,  damages  are  not  recover- 
able from  another  person  who  may 
have  partly  contributed  to  the  injury 
or  death.     In  Norris  v,  Litchfield  (35 
N.  H.  271),  the  court  said  that  the 
plaintiffs  wrongful  act  must  have  di- 
rectly contributed  to  the  injury,  in 
order  to  excuse  the  defendant.    But 
the  facts  of  the  case  did  not  require 
such  a  broad  proposition,  and  the  de- 
cision is  only  authority  for  requiring 
that  the  plaintiffs  act  should  proxi- 
mately so  contribute.    The  same  lan- 
guage is  used  in  Farmer  v,  McCraw 
(26  Ala.  189);  Cleveland,  &c.  R.  Co. 
V.  Terry  (8  Ohio  St.  570).    A  charge 
that  plaintiff  would  be  entitled  to  re- 
cover, if  his  own  carelessness  did  not 
materially  contribute  to  the  injury  is 
error  (Ara  v.  Chicago,  &c.  R.  Co.,  38 


Iowa,  293).  The  plaintiff  cannot  re- 
cover if  his  want  of  ordinary  care  was, 
in  whole  or  in  part^  a  proximate  cause 
of  the  injury  (McAunicht^.  Mississippi, 
&c.  R.  Co.,  20  Iowa,  338 ;  Pitzner  v, 
Shinnick,  39  Wise.  129);  or  in  any 
way  contributed  directly  to  the  injury 
(Haley  v.  Chicago,  &c.  R.  Co.,  21 
Iowa,  1 5  ;  O'Keefe  v.  Chicago,  &c.  R. 
Co.,  32  Id.  467;  Carlin  v.  Chicago, 
&c.  R.  Co,  37  Id.  316). 

^  In  an  action  against  a  railroad 
company  for  the  negligent  killing  of 
animals,  the  court  instructed  the  jury 
that  "proximate  negligence  is  negli- 
gence at  the  time  of  the  happening  of 
the  injury  complained  of,"  that  "re- 
mote negligence  is  that  which  does  not 
occur  at  the  time  of  such  injury,"  that 
in  the  opinion  of  the  court,  *'the 
plaintiff,  in  suffering  his  animals  to 
run  at  large  in  the  vicinity  of  the  rail- 
road, was  only  guilty  of  remote  negli- 
gence," and  that  if  the  defendant  was 
guilty  of  g^oss  negligence,  the  latter 
was  liable  for  the  damage.  Held,  that 
the  instruction  was  erroneous,  and 
that  the  plaintiff's  right  to  recover 
depended  upon  the  degree  of  negli- 
gence on  his  part  contributing  to 
the  injury,  as  well  as  upon  the  time 
of  its  happening  (Chicago,  &c.  R. 
Co.  V.  Goss,  17  Wise.  441).  See  §  26 
ante. 
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§  95.  Negligence  increasing  damages  only  no  bar.— By 
the  "injury,"  contribution  to  which  by  the  plaintiff's 
fault  is  said  to  be  a  bar  to  his  action,  must  be  under- 
stood the  particular  event  which  causes  damage  to  the 
plaintiff,  and  not  the  damage  itself.  If  the  plaintiff  in 
no  degree  contributed  by  his  want  of  ordinary  care  to 
expose  himself  to  the  act  by  which  he  was  injured,  it 
is  no  bar  to  his  action  that,  by  any  fault  of  his  own,  he 
aggravated  the  consequences  of  that  injury/  That  fact, 
if  established,  only  goes  to  mitigate  the  damages  recover- 
able by  him.     He  cannot  recover  compensation  for  any 


*  Gould  V.  McKenna,  86  Penn.  St. 
297 ;  Matthews  v,  Warner,  29  Gratt. 
570;  Secord  v.  St.  Paul,&c.  R.  Co.,  5 
McCrary,  515.  See  §  31,  ante,  Green- 
land V,  Chaplin,  5  £xch.  243;  Cox 
V.  Burbridge,  13  C.  B.  [N.S.]  430; 
Thomas  v.  Kenyon,  i  Daly,  132.  In 
the  last  case,  the  doctrine  was  stated 
to  be  that,  where  the  effect  of  the  n^- 
ligence  of  one  party  is  to  produce  a 
certain  amount  of  injury,  even  if  the 
other  party  had  been  guilty  of  no  neg- 
ligence at  all,  then,  though  the  negli- 
gence of  the  other  party  may  have 
rendered  the  loss  or  injury  greater 
than  it  would  otherwise  have  been, 
still  they  are  not  the  joint  authors  of 
all  that  has  taken  place;  and  it  is 
possible  to  distinguish  the  amount  of 
injury  caused  by  the  negligence  of  the 
one  from  the  amount  caused  by  the 
negligence  of  the  other.  Daly,  J., 
said:  **The  mutual  or  co-operating 
negligence  which  deprives  one  party 
of  any  right  of  action  against  the  other, 
is  where  the  act  which  produced  the 
injury  would  not  have  occurred  but 
for  the  combined  negligence  of  both. 
There  may  be  mutual  negligence,  and 
yet  one  party  have  a  right  of  action 
against  the  other."  The  fact  that 
plaintiff  erected  his  building  upon  wet 


and  spongy  soil  and  allowed  water  to 
stand  in  the  cellar,  will  not  justify  the 
owner  of  adjoining  land  in  so  con- 
structing his  house  that  the  roof  casts 
water  upon  plaintifiPs  wall,  injuring  its 
foundations.  *'What  the  plaintiff 
complains  of  is  that  defendants  by 
their  negligence  threw  water  from 
their  building  on  her  wall  and  injured 
it.  If  the  injury  came  from  this  source 
the  doctrine  of  contributory  negligence 
might  be  applicable,  provided  the 
plaintiff  as  well  as  the  defendant  liad 
been  neglectful  of  some  duty  in  pro- 
tecting her  building  against  the  water 
flowing  from  theirs.  If,  for  instance, 
the  gutter  prepared  for  carrying  off 
the  water  had  been  one  which,  by 
agreement  or  otherwise,  it  was  the 
joint  duty  of  the  adjacent  proprietors 
to  keep  in  repair,  neither  of  them  would 
be  suffered  to  maintain  an  action 
against  the  other  for  that  which  was 
the  mutual  fault  of  both.  To  this  ex- 
tent the  rule  is  clear  and  perfectly 
reasonable ;  but  it  does  not  go  to  the 
extent  of  giving  one  man  the  right  to 
create  a  nuisance  on  his  neighbors^ 
land,  because  the  neighbor  himself 
does  not  use  his  prefnises  to  the  best 
advantage"  (per  Cooley,  J.,  Under- 
wood V.  Waldron,  33  Mich.  232). 


151 


CONTRIBUTORY    NEGLIGENCE. 


[§95 


damage  which  he  might  have  avoided  by  the  use  of  ordi- 
nary care  and  diligence  after  becoming  aware  of  the  injury 
of  which  he  complains  ;^  but  he  can  recover  for  any  other 
damage;*  and  the  utmost  result  of  such  negligence  on 
his  part  would  be  to  reduce  his  recovery  to  a  nominal 
sum.  Where  the  plaintiff  has  suffered  two  distinct 
injuries,  even  at  the  same  moment,  with  respect  to  one 
of  which  alone  he  is  chargeable  with  contributory  fault, 
he  can  nevertheless  recover  for  the  other.* 


*  Sherman  v.  Fall  River  Iron  Co., 
2  Allen,  524;  Hunt  v.  Lowell  Gas  Co., 
I  Allen,  343  ;  Chase  v,  N.  Y.  Central 
R.  Co.,  24  Barb.  273 ;  Wright  v,  Illi- 
nois, &c.  R.  Co.,  20  Iowa,  195;  Tift 
V.  Jones,  52  Geo.  538.  Where  in  con- 
sequence of  the  defendant's  delay  in 
transporting  oats«  extra  care  on  the 
part  of  the  plaintiff  to  whom  they  were 
delivered  was  made  necessary  to  pre- 
vent their  becoming  heated,  by  hand- 
ling over  and  stirring  them»  which 
extra  care  they  failed  to  exercise,  and 
in  consequence  the  oats  were  spoiled, 
it  was  held,   that    damage  resulted 
from  the  plaintiff's  failure  to  bestow 
care  and  not  from  the  defendant's  de- 
lay in  the  transportation  (Hamilton  v, 
McPherson,  28  N.  Y.  72).    The  failure 
of  a  towing  company  to  locate  plaint- 
ifTs  canal  boat  in  a  fleet  of  boats,  in  a 
particular  place  agreed  on,  does  not 
relieve  the  plaintiff  from  the  duty  to 
use  reasonable  care  to  protect  his  boat 
from  injury  in  its  exposed  position.     If 
by  reasonable  care  he  could  have  pre- 
vented injury  and  loss,  notwithstand- 
ii^  defendant's  breach  of  contract,  he 
cannot  look  to  the  latter  for  his  dam- 
ages (Milton  V,  Hudson  River  Steam- 
boat Co.,  37  N.  Y.  210). 

'  Where  the  damage  caused  by  the 
negligence  of  defendant  was  increased 
by  the  negligence  of  plaintiff,  the  latter 
can  recover  up  to  the  time  when  his 
contributory  negligence  began  to  affect 


the  result  (Stebbins  v,  Vermont  Cen- 
tral R.  Co.,  54  Verm.  464;  quoting 
{  32  of  our  earlier  edition).  See  Mil- 
ler V,  Mariner's  Church,  7  Maine,  51 ; 
State  V,  Powell,  44  Mo.  436 ;  Douglass 
V,  Stephens,  18  Id.  362 ;  Illinois,  &c. 
R.  Co.  V.  Finnigan,  21  111.  646;  Tole- 
do, &c.  R.  Co.  t/.  Parker,  49  Id.  385 ; 
Worth  V,  Edmonds,  52  Barb.  40. 

•  In  Northern  Central  R.  Co.  v. 
Price  (29  Md.  420),  the  decedent  while 
on  a  railway  track  was  run  over  by  a 
train.  The  trainmen  took  his  appar- 
ently lifeless  body  from  the  pilot  of  the 
engine,  and  removed  it  to  a  warehouse 
at  night.  On  opening  the  warehouse 
in  the  morning,  it  was  found  that  de- 
cedent had  survived,  and  had  crawled 
some  distance  from  the  spot  where  he 
had  been  left.  He  afterwards  died  of 
a  hemorrhage  of  an  artery  which  had 
been  severed  by  the  collision.  Held, 
that  from  whatever  cause  the  collision 
occurred,  it  was  the  duty  of  the  com- 
pany's servants  to  remove  the  de- 
cedent, and  to  do  it  with  a  proper 
regard  to  his  safety,  and  to  the  laws 
of  humanity.  If  in  removing  and 
locking  him  up,  although  apparently 
dead,  negligence  was  committed 
whereby  his  death  was  caused,  the 
company  was  liable,  notwithstanding 
plaintiff  may  have  contributed  to  caus- 
ing the  collision.  One  who  is  injured 
by  another  is  bound  to  use  ordinary 
care  to  effect  his  cure  and  restoration. 
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§96.  PlaintifTs  fault  need  not  be  cause  of  injury. — It  is 
not  essential  to  this  defense  that  the  plaintiff  should  have 
been,  in  any  degree,  the  cause  of  the  act  by  which  he  was 
injured.^  It  is  enough  to  defeat  him,  if  the  injury  might 
have  been  avoided  by  his  exercise  of  ordinary  care.*    The 


but  is  not  responsible  for  a  mistake ; 
and  when  he  acts  in  good  faith  and 
under  the  advice  of  a  physician,  even 
if  it  is  erroneous,  the  error  will  not 
shield  the  wrong-doer  (Lyons  v,  Erie 
R.  Co.,  57  N.  Y.  489;  Ehrgott 
V,  New  York,  96  N.  Y.  264;  Sauter  v, 
N.  Y.  Central,  &c.  R.  Co.,  66  Id.  50; 
Lawrence  v,  Housatonic  R.  Co.,  29 
Conn.  390;  Stover  v,  Bluehill,  51 
Maine,  439;  Simpson  v,  Keokuk,  34 
Iowa,  568).  In  Hope  v,  Troy,  &c.  R. 
Co.  (40  Hun,  438),  it  was  claimed  on 
behalf  of  defendant  that  plaintiff,  after 
injury,  exposed  herself  on  a  stormy  day, 
and  that  such  exposure  was  calculated 
to  aggravate  her  disorder.  Held,  that 
the  test  of  defendant's  immunity  from 
liability  on  account  thereof,  was 
whether  the  plaintiff  acted  fairly  in 
accordance  with  her  own  judgment 
as  to  what  was  prudent,  and  there 
being  no  suggestion  that  she  went  out 
in  disobedience  of  medical  or  other 
competent  advice,  her  lack  of  wisdom 
and  prudence,  even  if  it  enhanced  her 
injury,  did  not  relieve  the  defendant 
from  the  result  of  his  negligent  act 
(citing  Sauter  v,  N.  Y.  Central  R.  Co., 
66  N.  Y.  52;  Vandenburgh  v,  Truax, 
4  Denio,  464;  PoUett  v.  Long,  56  N. 
Y.  200).  Ehrgott  V.  New  York  {supra) 
was  cited  in  Louisville,  &c  R.  Co.  v, 
Falvey,  104  Ind.  41 1;  4  N.  E.  Rep.  908), 
in  support  of  the  proposition  that  a 
person  injured  by  negligence  may  re- 
cover, although  the  injury  was  in- 
creased by  a  predisposition  to  disease. 
See  chapter  on  Damages,  post. 

*  Colegrove  v.  New  Haven  R.  Co., 
20  N.  Y.  492. 


*  Although  it  is  not  negligence,  as 
matter  of  law,  for  one  to  expose  his 
person  or  property  to  peril  (Dublin, 
&c.  R.  Co.  V,  Slattery,  L.  R,  3  App. 
Cas.  iiSS  :  Jeffrey  v.  Keokuk,  &c.  R. 
Co.,  56  Iowa,  546;  see  {  87,  ante), 
yet  if  he  voluntarily  and  unnecessarily 
exposes  himself  or  property  to  a  known 
dsmger,  he  is  presumed  to  have  as- 
sumed all  the  risks  reasonably  to  be 
apprehended  from  such  a  course  of 
conduct  (Cunningham  v,  Chicago, 
&c.  R.,  17  Fed.  Rep.  882 ;  Mehan  v. 
Syracuse,  &c.  R.  Co.  73  N.  Y.  585 ; 
Goldstein  7/.  Chicago,  &c.  R.  Co.  46 
Wise.  404;  Simpson  v,  Keokuk,  34 
Iowa,  568 ;  Baltimore,  &c.  R.  Co.  v. 
Depew,  40  Ohio  St.  121;  Corlett  v, 
Leavenworth,  27  Kans.  672;  Mansfield, 
&c.  Coal  Co.  V.  McEnery,  91  Penn. 
St.  185;  Eriev.  Magill,  loi  Id.  616; 
Pittsburgh,  &c.  R.  Co.  v,  Collins,  87  Id. 
405 ;  Sullivan  v,  Louisville  Bridge  Co., 
9  Bush,  81).  See  §  90,  ante.  If  the 
plaintiff  discovers  a  wrongful  act  of 
the  defendant  in  time  to  avoid  any 
injurious  consequences  which  might 
flow  from  it  to  himself,  and  he  fails 
to  use  ordinary  care  to  that  end,  he 
cannot  recover  for  such  consequences 
(Butterfield  v.  Forrester,  1 1  East,  60). 
Previous  knowledge  of  a  dangerous 
situation  or  impending  danger,  from 
which  a  person  of  ordinary  intelligence 
might  reasonably  apprehend  danger, 
imposes  upon  the  person  encountering 
it  greater  care  and  caution,  but  the 
degree  of  care  required  is  for  the  jury 
(Palmer  v.  Dearing,  93  N.  Y.  7).  If 
the  danger  is  not  so  great  or  imminent, 
that    a    man  of   ordinary    prudence 
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question  to  be  determined  in  every  case  is,  not  whether 
the  plaintiff's  negligence  caused,  but  whether  it  contributed 
to  the  injury  of  which  he  complains,^  This  it  may  do  by 
exposing  him  to  the  risk  of  injury,  quite  as  effectually  as 
if  he  committed  the  very  act  which  injured  him.*  Neither 
is  it  necessary  that  the  plaintiffs  negligence  should  have 
contributed  to  the  injury  in  any  greater  degree  than  the 
Diligence  of  the  defendant* 


would  refuse  to  encounter  it,  incur- 
ring it  is  not  contributory  negligence 
CStoddard  v,  St.  Louis,  &c.  R.  Co.,  65 
Mo.  514;  Railroad  Co.  v.  Ogden,  3 
Colo.  499).    A  captain  of  a  schooner, 
while  a  high  wind  was  blowing,  tried 
against  advice  to  run  his  vessel  into 
Lake  Pontchartrain.  His  schooner  was 
dashed  against  piles,  which  defendant, 
a  construction  company,  had  placed, 
and  whose  existence  was  well-known. 
Held,  that  plaintiffs  negligence  was 
the    proximate  cause  of  the  mishap 
(Levy  V,  Carondeiet  Canal  Co.,  34  La. 
Ann.  180).  Pedestrians  ought  to  exer- 
cise increased  care  and   caution    in 
going  upon  ground  covered  with  snow 
and  ice.  When  confronted  with  a  dan- 
gerous pavement,  they  must  exercise 
the  judgment  of  an  ordinarily  prudent 
man  in  deciding  whether  to  proceed 
or  return.     If  they  fail  to  do  this,  and 
suffer  an  injury,  the  question  of  con- 
tributory negligence  is  for  the  jury 
(Thomas  v.  New  York,  28  Hun,  1 10 
S.  P.  Durkin  v.  Troy,   61  Barb.  437 
Wilson  V.  Charleston,  8  Alien,  137 
Horton    v,  Ipswich,   12  Cush.   488 
Erie  V.  Magill,  101   Penn.  St.   616 
Schaefler  v,  Sandusky.  33  Ohio  St.  246 ; 
Quincy  v.  Barker,  81   111.  300;  Cen- 
tralia  v.  Krouse,  64  Id.  19;  Hoover  v, 
Texas,  &c.  R.  Co.,  61  Tex.  503).     It 
is  not  negligence  per  se  for  one  who 
knows  that  there  is  ice  on  the  pave- 
ment to  attempt  to  pass  over  it,  even 
at  night.     He  is  bound  only  to  exer- 


cise ordinary  care  and  prudence 
(Evans  v.  Utica,  69  N.  Y.  166).  To 
the  same  effect,  Dewire  v,  Bailey,  131 
Mass.  169 ;  Weston  v,  N.  Y.  Elevated 
R.  Co.,  73  N.  Y.  595;  affg.  10  J.  & 
S.  156.  See  chapter  on  Highways, 
post,  **  The  fact  that  a  person  volun- 
tarily takes  some  risk  is  not  conclu- 
sive evidence,  under  all  circumstances, 
that  he  is  not  using  due  care"  (Law- 
less V,  Connecticut  River  R.  Co.,  136 
Mass.  I ,  per  Colbum,  J.).  S.  P.  Thomas 
V.  Western  Union  Tel.  Co.,  roo  Mass. 
156;  Mahoney  v.  Metropolitan  R. 
Co.,  104  Id.  73.  As  to  servant  assum- 
ing risks  of  a  dangerous  occupation, 
see  chapter  on  Liabilities  of  Master  to 
Servant,  post. 

^  Brand  v,  Schenectady,  &c.  R. 
Co.,  8  Barb.  368. 

*  Ochsenbein  v,  Shapley,  85  N. 
Y.  214.     See  §  101,  post, 

•  This  is  well  settled  (Wilds  v, 
Hudson  River  R.  Co.,  24  N.  Y.  430 ; 
Bigelow  V,  Reed,  51  Maine,  325; 
Grippen  v,  N.  Y.  Central  R.  Co.,  40 
N.  Y.  34;  Hoben  v,  Burlington,  &c.  R. 
Co.,  20  Iowa,  562.  It  is  so  held,  even 
in  Illinois  (see  §  102,  post).  The  law 
does  not  undertake,  when  both  parties 
have  been  negligent,  to  measure  the 
d^ree  of  negligence  of  each,  nor  will 
it  allow  a  recovery  by  the  party  least 
in  fault  against  the  other  (McGrath  v, 
N.  Y.  Central,  &c.  R.  Co.,  59  N.  Y. 
468). 
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§  97.  Effect  of  technical  trespass.— The  mere  fact  that  the 
plaintiff,  when  he  suffered  the  injury,  was  technically  tres- 
passing on  the  defendant's  premises,  and  would  not  have 
been  injured  if  he  had  not  so  trespassed,  is  not  of  itself 
enough  to  convict  him  of  contributory  negligence.^  The 
decisions  upon  this  point,  even  in  the  same  court,  are  prob- 
ably not  reconcilable  with  each  other ;  and  they  certainly 
cannot  be  reconciled  by  any  mere  quotations  from  their 
language.       But   a   principle   can   be   found   which   will 


^  Daley  v,  Norwich,  &c.  R.  Co., 
26  Conn.  591 ;  Birge  v.  Gardiner,  19 
Id.  507;  Brown  v.  Lynn,  31  Penn.  St. 
510;  Vicksbui^,  &c.  R.  Co.  v. 
McGowan,  62  Miss.  682.  The 
keeper  of  ferocious  •  dogs  is  liable 
to  a  technical  trespasser  who,  with- 
out warning,  approaches  the  prem- 
ises and  is  attacked  by  them 
(Loomis  V.  Terry,  17  Wend.  496; 
Marble  v,  Ross,  124  Mass.  44;  Woolf 
V,  Chalker,  31  Conn.  121).  In  Sawyer 
V,  Jackson  (5  N.  Y.  Leg.  Obs.  380), 
the  defendant  was  held  liable  for  an 
injury  inflicted  by  his  dog  upon  a  boy 
who  came  into  defendant's  premises 
in  the  day  time  in  pursuit  of  a  ball ; 
and  this  although  the  defendant  had 
put  up  a  notice  to  "beware  of  the 
dog,"  which,  however,  the  boy  had  not 
seen.  To  the  same  effect,  Sherfey  v. 
Hartley,  4  Sneed,  58 ;  see  chapter  on 
Animals,  fiosL  The  defendant  was 
proprietor  of  an  unfinished  house,  in 
which  there  was  a  sunk  flat  beneath 
the  level  of  the  street.  On  a  dark 
night  the  plaintiff,  while  passing, 
stepped  aside  into  the  door  or  entry  of 
the  building  for  a  necessary  purpose, 
and,  there  being  no  fence  or  barrier 
across  it,  fell  into  the  sunk  flat  and 
broke  her  thigh  bone.  Held,  that  the 
defendant  was  liable  (Chapman  v. 
Parlane,  3  S.  D.  585;  Hay,  29).  In 
Bird  V.  Holbrook  (4  Bing.  628)  the 
defendant  had  put  spring  guns  in  the 


ground,  for  the  obvious  purpose  of  in- 
juring trespassers.  Not  having  put  up 
any  notice  of  warning,  he  was  held 
liable  to  a  trespasser  injured  by  one  of 
these  guns.    But  that  was  not  a  case 
of  negligence,  except  in  omitting  to 
give  warning.    The  gun  was  tntewUd 
to  do  that  which  it  did,  and  its  explo- 
sion was  as  much  the  willful  act  of  the 
defendant  as  if  he  had  fired  it  with  his 
own  hands.    In  Townsend  v,  Wathen 
(9  East,  277),  it  appeared  that  the  de- 
fendant set  traps  in  his  wood,  baited 
with  strong-scented  meat,  so  near  the 
plaintiffs  yard   that  his  dogs  could 
smell  the  meat  without  entering  the 
wood.    The  wood   being  uninclosed 
and  intersected  with  roads  and  paths, 
the  plaintiffs  dogs  entered  it,  attracted 
by  the  meat,  and  were  caught  in  the 
traps.     It  was  held  that  the  plaintiff 
could    recover,    notwithstanding   his 
dogs  were  trespassers.  See  Wooton  v. 
Dawkins,  2  C.B.  [N.  S.]  412;  Jordan 
V,  Crump,  8  Mees.  &  W.  782;  Deane 
V,   Clayton,  7  Taunt.  489,  in  which 
plaintiff  was  not  allowed  to  recover 
for  dog  killed  by  a  spike,  placed  by  de- 
fendant, with  notice.    Compare  John- 
son V,  Patterson,  14  Conn,  i ;  Gray  v. 
Coombs,  7  J.  J.  Marsh.  478;  Hooker 
V.  Miller,   37  Iowa,  613.     A  person 
may  protect  his  premises  from  buig- 
lary  by  setting  a  spring  gun  (State  v. 
Moore,  31  Conn.  479). 
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reconcile  all  decisions  which  ought  to  stand,  includ- 
ing nearly  all  reported,  disregarding  dicta  and  look- 
ing to  the  real  points  decided.  This  principle  ap- 
pears to  us  to  be  that  the  plaintiff's  trespass,  in 
order  to  defeat  his  recovery,  must  be  such  as  to  im- 
ply real  negligence,  from  a  common-sense  point  of  view, 
and  not  in  the  technical  sense  which  would  include 
every  neglect  to  comply  with  the  letter  of  the  law.  Un- 
less the  plaintiff  has  done  something  which  persons  of 
ordinary  prudence  and  moral  sense  would  feel  to  be  care- 
less or  morally  wrong,  involving  a  reasonable  possibility  of 
injury  either  to  himself  or  to  the  person  upon  whose  prem- 
ises he  is  trespassing,  he  should  not  be  debarred  from  his 
right  of  action  for  negligence ;  but  the  defendant  should  be 
left  to  recover  such  damages  as  he  can  for  the  trespass. 
Thus,  an  entry  upon  a  vacant,  unfenced  lot  is  a  trespass, 
just  as  truly  as  an  entry  into  a  house  with  closed  doors;  but 
the  presumption  as  to  negligence  in  one  case  is  vastly  dif- 
ferent from  that  in  the  other.  In  one  of  those  vehement 
opinions  which  make  some  of  the  Pennsylvania  reports 
such  entertaining  reading,  but  such  unsafe  guides,  it  was 
asserted  that  an  entr}'-  upon  the  land  of  an  unfenced  rail- 
road stood  upon  the  same  footing  with  an  entry  into  a 
bedroom;^  but  this  doctrine  confounds  all  moral  and 
some  legal  distinctions.  The  comparison  fails  at  every 
point.  The  injury  which  a  stranger  does  to  the  railroad 
company  by  entering  upon  its  way  is  infinitesimal,  while 
the  risk  to  himself  is  great.  The  injury  which  he  does  to 
his  neighbor  by  secretly  entering  his  bedroom  is  great, 
while  the  risk  to  himself,  if  undiscovered,  is  infinitesimal. 
In  each  case,  it  is  true,  the  effect  upon  the  trespasser's 
right  to  sue  for  damages  may  be  the  same;  but  this  will  be 
for  very  different  reasons.     If  he  walks  along  the  track  he 

m 

'  Phil.,  &c.  R.  Co.  V.  Hummell,  44  Penn.  St.  375;  see  N.  Y.  &  Erie  R.  Co. 
V.  Sicinner,  19  Id.  301. 
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knowingly  takes  the  risk  of  fatal  injuries,  and  should  not 
recover,  for  that  reason.  If  he  secretes  himself  in  the  bed- 
room he  knowingly  engages  in  a  gross  invasion  of  his 
neighbor's  rights,  and  should  not  recover,  for  that  reason. 
Most  of  the  reported  cases  which  appear  at  first  sight  in- 
consistent with  this  proposition,  and  all  of  them  which  are 
not  inconsistent  with  other  and  better  considered  decisions 
will  prove,  upon  examination,  to  be  cases  which  turned, 
not  upon  contributory  negligence,  but  upon  the  question 
whether  the  defendant  owed  any  duty  to  persons  in  the 
plaintiff's  situation,  which  he  had  neglected  to  perform,' 


^  Thus  it  has  often  been  held,  cor- 
rectly enough  as  a  general  rule,  that 
no  one  is  bound  to  anticipate  that 
trespassers  will  enter  upon  his  prem- 
ises, and  therefore  that  no  one  is 
bound  to  take  precautions  for  their 
protection  (Philadelphia,  &c.  R.  Co.  v, 
Hummell,  44  Penn.  St.  375;  Matze  v, 
N.  Y.  Central  R.  Co.,  i  Hun,  417). 
See  also  Munger  ^  Tonawanda  R. 
Co.,  4  N.  Y.  349  ;  N.  Y.  &  Erie 
R.  Co.  V.  Skinner,  19  Penn.  Sti 
301  ;  Lygo  V,  Newbold,  9  Exch. 
302;  Galena,  &c.  R.  Co.  v,  Jacobs, 
20  111.  478;  Blyth  V.  Topham,  Cro. 
Jac.  158.  In  Bush  v.  Brainard 
(i  Cow.  78)  the  defendant,  mak- 
ing maple  sugar,  carelessly  left  a 
bucket  of  syrup  in  some  open  wood- 
land, of  which  the  plaintiff ^s  cow,  then 
running  at  large,  drank,  and  it  caused 
her  death.  Defendant  knew  that  the 
plaintiff  ^s  cattle  ran  at  large,  but  had 
never  given  his  permission  for  them  to 
wander  on  his  land.  Held,  that  de- 
fendant was  not  liable,  for  the  reason 
that  the  cow  ought  not  to  have  been 
where  it  was  when  injured,  and  would 
not  have  been  injured  if  it  had  not 
been  there.  And  in  all  the  following 
cases,  usually  cited  as  authorities  for 
the  proposition  that  a  trespasser  can- 
not recover  because  he  is  a  trespasser, 


the  courts  really  decided  that  the  de- 
fendant owed  no  duty  of  care  toward 
the  plaintiff,  having  no  reason  to  fore- 
see the  presence  of  any  such  persons, 
and  being  under  no  obligation  to 
make  the  place  safe  for  them.  These 
cases,  therefore,  fall  under  the  general 
principle  already  stated  (§  8),  thai 
where  there  is  no  duty  there  can  be  no 
negligence.  A  traveler  on  the  high- 
way took  shelter  from  a  storm  in  a 
ruinous  house  not  fenced  off  from  the 
road,  and  a  wall  fell  upon  and  injured 
him ;  it  was  held  he  could  not  recover 
(Lary  v,  Cleveland,  &c.  R.  Co., 
78  Ind.  323).  The  plaintiff,  to- 
gether with  others  attending  a  fair 
on  grounds  adjoining  defendant's 
hotel,  took  refuge  in  the  hotel  to 
escape  a  storm.  The  piazza  above 
the  room  in  which  plaintiff  was 
gave  way  by  reason  of  the  great 
weight  upon  it,  injuring  plaintiff. 
Held,  there  was  no  actionable  negli- 
gence on  defendant's  part  (^Converse 
V.  Walker,  30  Hun,  596).  The  roof 
of  defendant's  station  house,  in  which 
deceased  took  shelter  from  a  storm, 
was  blown  off  by  the  wind,  and  a 
portion  struck  and  killed  him ;  the  de- 
fendant was  held  not  liable  (Pitts- 
burgh, &c.  R.  Co.  V,  Bingham,  29  Ohio 
St  364) ;  S.  P.  Parker  v,  Portland  Pub- 
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which  is  an  entirely  different  matter.  Yet  nothing  is  more 
common  than  to  find  the  two  questions  confused  with  each 
other  in  judicial  opinions.  A  large  majority  of  the  appar- 
ently adverse  cases,  moreover,  are  railroad  cases,  in  which 
the  entry  of  the  trespasser  upon  the  premises  was  in  its 
nature  an  act  of  negligence,  by  which  he  knowingly  ex- 
posed himself  to  injury.  They  have,  therefore,  no  bearing 
upon  the  question  of  the  effect  of  a  mere  technical  tres- 
pass. We  have  been  unable  to  find  any  case  of  a  mere  tres- 
pass, in  which  any  different  rule  is  applied  from  that  which 
is  applied  by  the  same  courts  to  the  case  of  one  who  enters 
by  a  bare  license.^  In  both,  the  real  decision  is  that  the 
defendant  owes  no  duty  of  repair  or  the  like,  and  the 
plaintiff's  conduct  forms  no  material  element. 

§  98.  Technical  trespass  no  bar.— The  overwhelming 
weight  of  authority,  both  in  the  number  of  decisions  and 
in  the  soundness  of  reasoning,  by  which  the  right  of  lit- 


lishing  Co.,  69  Maine,  173.     In  Van- 
derbcck  v.  Hendry  (34  N.  J.  Law,  467) 
^  boy,  going  through  a  lumber  yard 
by  a  passage  way  frequently  used  by 
the  public,  was  injured  by  the  fall  of 
lumber  at  a  point  fifty-four  feet  from 
the  highway;  held,  that  he  could  not 
recoTer.   See  also  Jeffersonville,  &c.  R. 
Co.  V,  Goldsmith,  47  Ind.  43;  Moigan 
'v,  Pennsylvania  R.  Co.,  7  Fed.  Rep. 
78.     Compare  Graves  v,  Thomas,  95 
Ind.  361,  as  distinguished  in  Evans- 
vilie,  &c.  R.  Co.  V,  Griffin,  100  Id. 
221 ;  Cahill  v.  Layton,  57  Wise.  600; 
Davis  V,  Chicago,  &c.  R.  Co.,  58  Id. 
646;  Bransom  v,  Labrot,  81  Ky.  638; 
Hargreavesz'.  Deacon,  25  Mich,  i  [child 
coming  on  defendant's  premises,  some 
distance  from  highway,  fell  into  an  un- 
covered cistern :  no  recovery] ;  Mc  Al- 
pine V.  Powell,  70  N.  Y.  126  [child  of 
the  tenant  of  a  tenement  house  getting 
on  platform  of  fire-escape  attached  to 
house,  fell  through  defective  trap  door: 


no  recovery] ;  Roulston  v,  Clark,  3  £. 
D.  Smith,  366  [one  leaving  a  house,  in 
the  rear  of  a  lot,  instead  of  going  by 
the  alleyway  to  the  street,  went  through 
a  building  in  progress  of  erection :  no 
recovery];  Kohn  v,  Lovett,  44  Geo. 
251  [plaintiff,  responding  to  a  fire 
alarm,  ran  through  defendant's  store 
and  fell  down  an  opening  in  the  rear : 
no  recovery] ;  Zoebisch  v,  Tarbcll,  10 
Allen,  385  [plaintiff  going  into  a  room 
of  factory  intended  exclusively  for  em- 
ployees, on  the  door  of  which  "  no  ad- 
mittance*' was  painted,  was  injured: 
no  recovery] ;  S.  P.  Severy  v.  Nicker- 
son,  120  Mass.  306. 

^  For  examples  of  such  cases,  see 
Larmore  v.  Crown  Point  Iron  Co.,  loi 
N.  Y.  391 ;  Nicholson  v,  Erie  R.  Co., 
41  Id.  525 ;  Severy  v.  Nickerson,  120 
Mass.  306 ;  Hounsell  v,  Smyth,  7  C.  B. 
[N.  S.]  731 ;  Parker  v.  Portland  Pub. 
Co.,  69  Maine,  173.  The  absence  of  a 
duty  is  the  point  there  insisted  on. 
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tie  children  to  recover  damages  for  injuries  suffered  while 
trespassing,  should  alone  be  sufficient  to  settle  this  ques- 
tion.^ Innocence  and  mistake  are  no  excuse  for  a  tres- 
pass; ^  and  therefore  one  committed  by  a  child  is  just  as 
truly  a  trespass  as  if  committed  by  an  adult  The  owner 
of  premises  has  precisely  the  same  right  to  eject  a  child 
therefrom  as  he  has  to  eject  a  full-grown  man.  He  has  the 
same  right  to  recover  nominal  damages  in  each  case.  But 
when  he  is  sued  for  damages  caused  by  his  negligence  to- 
wards a  trespasser,  he  finds  that  there  is  a  wonderful  differ- 
ence between  the  probable  result  of  the  suit,  if  the  plaint- 
iff is  a  child,  and  the  probable  result  of  a  like  suit  by  an 
adult.  Is  there  any  intelligible  ground  of  distinction  to 
account  for  this  difference,  except  that  the  child  is  presum- 
ably not  guilty  of  conscious  negligence,  while  the  man  pre- 
sumably is  ?  When  the  man  proves  that  he  was  ignorant 
of  the  fact  that  he  was  trespassing,  or  shows  that  his  tres- 
pass was  only  technical,  and  such  as  he  might  reasonably 
suppose  would  not  be  objected  to  by  the  defendant,  and 
did  not  in  fact  produce  any  appreciable  injury  or  annoy- 
ance, his  right  to  recover  is  just  as  good  as  that  of  an  in- 
fant.* All  this  is  well  settled.  And  what  inference  can 
possibly  be  drawn  from  such  decisions,  if  not  that  the 
plaintiff's  trespass  is  only  a  circumstance  tending  to  prove 
contributory  fault  upon  his  part,  and  not  in  and  of  itself 
such  fault  or  attended  with  the  usual  effects  of  such  fault  ? 
It  is  universally  conceded  that  a  trespasser  can  recover,  not 
only  for  willful  injuries,*   but  also   for  any  gross  negli- 

^  See  cases  collected,  §  73.  trespasser  to  the  hazard  of  serious  per- 

■  Per  Andrews,  J,,  Beck  v.  Carter,  sonal  injury  (Sanford  v.  Eighth  Av.  R 

68  N.  Y.  283,  289.  Co.,  23  N,  Y.  343 ;  Pennsylvania  R.  Co. 

•  Loomis  V.  Terry,  and  other  cases  v.  Vandiver,  42  Penn.  St  365 ;  Holmes 
cited  ante^  §  97.  v.  Wakefield,  12  Allen,  580;  Meyer  z'. 

*  Though  a  carrier  has  the  right  Pacific  R,  Co.,  40  Mo.  151 ;  Kline  v. 
to  eject  from  his  vehicle  a  person  Central  Pacific  R.  Co.,  37  Cal.  400; 
unlawfully  there,  he  is  bound  to  do  Louisville,  &c.  R.  Co.  v,  Dunkin,  92 
so,  if  at  all,  without  unnecessary  Ind.  601 ;  Carter  v.  Louisville,  &c.  Co., 
violence,  and  without  subjecting  the  98  Id.  552 ;  Hoffman  v,  N.  Y.  Central 
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gence ;  ^  and,  as  will  presently  appear,  he  can  recover  for 


R.  Co.,  87  N.  Y.  25  ;  Schultz  v.  Third 
Av.  R.   Co.,  89  Id.  242).     In  some 
cases  it  is  said  that  a  trespasser  can 
only  recover  for  willful  injuries  (Wright 
V.  Boston,  &c.  R.  Co.,  129  Mass.  440; 
Moore    v,   Pennsylvania  R.   Co.,  99 
Penn.  St  301 ;  Mulherrin  v.  Delaware, 
&c.  R.  Co.,  81  Id.  366 ;  Pittsburgh,  &c. 
R.  Co.  V,  Collins,  Z^  Id.  405  ;  Illinois 
Central  R.  Co.  v,  Godfrey,  71  111.  501; 
Illinois  Central  R.  Co.  v.  Hall  72  Id. 
222;  Bresnahan  v,  Michigan  Central, 
49  Mich.  410;  Chicago,  &c.  R.  Co.  v. 
Hedges,  105  Ind.  398 ;  7  N.  E.  Rep.  801; 
Mason  v,  Missouri  Pacific  R.  Co.,  27 
Kans.  83).     But  this  is  an  erroneous 
statement  of  the  law,  and  only  a  dic- 
tum,   A  boy  of  thirteen  caught  on 
the  forward  end  of  a  caboose  car  on  a 
moving  train ;  a  train-man  threw  some 
water  in  his  face,  and  so  caused  him  to 
fall  or  jump  hastily  from  the  car,  and 
he  was  injured  by  the  car  wheel.     It 
was  held,  affirming  a.  verdict  for  the 
boy,  that,  although  he  was  a  trespass- 
er, and  in  boarding  a  moving  car  was 
guilty  of  a  misdemeanor  (L.   1878, 
ch.  261;  L.  1880,  ch.  370),  and  the 
train-man    had    a    right    to    remove 
him;   yet  if  the  removal   was  per- 
formed in  an    illegal   and   improper 
manner,  so  as  unnecessarily  to  jeopard 
his  personal  safety  and  cause  him  in- 
jury, he  was  not  precluded  from  a  re- 
covery against  the  company.    More- 
over, there  was  no  contributory  negli- 
gence, for  the  accident  occurred,  not 
in  getting  on  the  car,  but  in  getting  off, 
and  the  train-man's  act  was  the  prox- 
imate cause  of  the  injury,  and  not  the 
act  of  boarding  the  train  (Clarke  v.  N. 
Y.,Lake  Erie,  &c.  R.  Co.,  40  Hun,  605). 
Two  boys  who  were  riding  on  the  front 
platform  of  a  horse-car  were  told  sev- 
eral times  by  the  driver  to  get  off.  They 
were  trespassers  and  had  paid  no  fare. 
Fmally,  as  they  did  not  obey  him,  the 


driver  rushed  from  the  inside  of  the  car, 
where  he  had  been,  and  pushed  one  of 
them  away  from  the  brake :  the  speed  of 
the  car  increased,  and  one  of  the  boys, 
about  twelve  years  old,  jumping  back- 
ward off  the  platform  step,  was  run 
over  and  killed.  On  the  trial,  judgment 
was  obtained  by  defendant,  but  on  ap- 
peal this  was  reversed :  the  court  hold- 
ing that  the  driver  was  grossly  negli- 
gent in  compelling  the  boy  to  -jump 
from  the  moving  caV,  and  it  was  a  mis- 
take to  hold  that,  because  he  was  a  tres- 
passer, he  could  therefore  be  ejected  in 
a  manner  which  endangered  his  life 
or  limbs  (Biddle  v,  Hestonville,  &c.  R. 
Co.,  112  Penn.  St.  551).  Where 
plaintifi's  intestate  was  a  trespasser  in 
a  car  of  defendant,  and  was  ordered 
out  by  the  conductor,  and  in  trying  to 
obey  the  order,  fell  under  the  cars  and 
was  killed :  Held,  the  fact  of  his  being 
a  trespasser  did  not  bar  a  recovery  for 
his  death  (Benton  v,  Chicago,  &c.  R. 
Co.,  55  Iowa,  496).  Some  cases  seem 
inconsistent  with  this  sound  principle. 
Thus  in  Chicago,  &c.  R.  Co.  v.  Smith 
(46  Mich.  504),  the  plaintiff,  a  boy,  who 
was  a  trespasser  upon  the  step  of  a 
moving  locomotive,  was  ordered  off 
by  the  fireman,  and  in  jumping  of! 
was  injured.  Held,  the  company  was 
not  liable.  The  same  was  held  in 
Cauley  v,  Pittsburgh,  &c.  R.  Co.,  95 
Penn.  St.  398;  DufFv.  Allegheny  Valley 
R.  Co.,  91  Id.  458 ;  and  see  Water- 
bury  V,  N.  Y.  Central  R.  Co.,  17  Fed. 
Rep.  671,  and  reporter's  note  to  this 
case;  Toledo,  &c.  R.  Co.  z/.  Brooks,  81 
III.  245 ;  Chicago,  &c.  v,  Michie,  83 
Id.  427 ;  Toledo,  &c.  R.  Co.  v,  Beggs, 
85  Id.  80;  Brown  v,  Missouri  R.  Co., 
64  Mo.  536 ;  Railroad  Co.  v.  Single- 
ton, 66  C^o.  252;  Hoar  v,  Maine  Cen- 
tral R.  Co.,  70  Maine,  65 ;  Gardner  v. 
New  Haven,  &c.  R.  Co.,  51  Conn.  143. 
*  Tonawanda  R.  Co.  v,  Munger,  5 
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any  want  of  ordinary  care  in  avoiding  injury  to  him,  after 
his  presence  is  known  to  the  defendant.^ 

§  99.  Defendant's  later  negligence ;  rule  in  Davies  v.  Mann. 
— It  is  now  perfectly  well  settled  that  the  plaintiff  may 
recover  damages  for  an  injury  caused  by  the  defendant's 
negligence,  notwithstanding  the  plaintiff's  own  negligence 
exposed  him  to  the  risk  of  injury,  if  such  injury  was  proxi- 
mately caused  by  the  defendant's  omission,  after  becoming 
aware  of  the  plaintiff^s  danger,  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury  to  him.*  We  know  of  no  court 


Denio,  255 ;  Terre  Haute,  &c.  R.  Co. 
V.  Graham,  95  Ind.  286 ;  Donaldson  v. 
Milwaukee,  &c.  R.  Co..  21  Minn.  293. 

'  This  is  the  "  rule  in  Davies  v, 
Mann,"  post.  The  owner  of  a  house, 
finding  a  rope  fastened  to  it  without 
his  permission,  recklessly  loosened  it, 
with  notice  that  his  act  endangered  a 
trespasser  holding  on  by  the  rope. 
He  was  held  liable  to  the  latter  (Phil- 
lips V,  Wilpers,  2  Lans.  389). 

'  Davies  v,  Mann,  10  Mees.  &  W. 
546;  Radley  v.  Northwestern  R.  Co., 
L.  R,  I  App.  Cas.  754 ;  Scott  v, 
Dublin,  &C.R.  Co.,  11  Irish  C.  L.  337; 
Dimes  V.  Pctley,  15  Q.  B.  276,  283; 
Tafl  V.  Warman,  5  C.  B.  [N.  S.]  573; 
Witherley?/.  Regent's  Canal  Co.,  12 
Id.  2;  Johnson  v.  Hudson  River  R. 
Co.,  5  Duer,  27;  Button  v.  Hudson 
River  R.  Co.  18  N.  Y.  248,  per  Har- 
ris, J. ;  Austin  v,  N.  J.  Steamboat  Co., 
43  Id.  75;  Green  v,  Erie  R.  Co.,  11 
Hun,  333 ;  Healey  v.  Dry  Dock,  &c. 
R.  Co.,  46  N.  Y.  Superior,  473;  Cleve- 
land, &c.  R.  Co.  V,  Elliott,  28  Ohio 
St.  340;  Kerwhacker  v,  Cleveland,  &c. 
R.  Co.,  3  Id.  172;  Trow  v,  Vermont, 
&c.  R.  Co.,  24  Verm.  487;  Isbell  v. 
New  York,  &c.  R.  Co.,  27  Conn.  393; 
Lane  v.  Atlantic  Works,  107  Mass. 
104 ;  Britton  v,  Cumming^on,  Id. 
347;  Hibbard  v.  Thompson,  109  Id. 


288;  Steele  z'.  Burkhardt,  104  Id.  59; 
Lovett  V.  Salem,  &c.  R.  Co.,  9  AUen, 
557;  Spoffordv.  Harlow,  3  Id.  176; 
Cummins  v,  Presley,  4  Harr.  [Del.] 
315;  Aycockv.  Wilmington,  &c.  R. 
Co.,  6  Jones  [N.  C],  231 ;  Gunter  v. 
Wicker,  85  N.  C.  310;  Baltimore,  &c. 
R.  Co.  V.  Mulligan,  45  Md.  486 ;  Got- 
hard  v,  Alabama,  &c.  R.  Co.,  67  Ala. 
1 14;  Mississippi,  &c  R.  Co.  v.  Mason, 
51  Miss.  234;  Underwood  t'.Waldron, 
33  Mich.  232;  Balcom  v,  Dubuque, 
&c.  R.  Co.,  21  Iowa,  102;  Morris  v. 
Chicago,  &c.  R.  Co.,  45  Id.  29 ;  Illi- 
nois, &c.  R.  Co.  V.  Ho£Bnan,  67  RL 
287 ;  Chicago  v.  Donahue,  75  Id.  106  ; 
Ohio,  &c.  R.  Co.  V.  Stratton,  78  Id. 
88 ;  Louisville,  &c.  R.  Co.  v.  Collins, 
2  Duvall,  116;  Macon,  &c.  R.  Co.  v. 
Davis,  18  Geo.  679;  Morrissey  v.  Wig- 
gins Ferry  Co.,  43  Mo.  380;  Boland 
V,  Missouri  R.  Co.,  36  Id.  484;  Isabel 
V.  Hannibal,  &c.  R.  Co.,  60  Id.  475; 
Nelson  v.  Atlantic,  &c.  R.  Co.,  68  Id. 
593;  Price  V,  St.  Louis,  &c.  R.  Co., 
72  Id.  414;  Burnet  v.  Burlington,  Sec. 
R.  Co.,  16  Neb.  332;  see  also  Johnson 
V.  Canal,  &c.  R.  Co.,  27  La,  Ann.  53 ; 
Manly  V.  Wilmington,  &c.  R.  Co.,  74 
N,  C  655;  Doggett  V.  Richmond,  &c. 
R.Co.,  78  N.  C.  305  ;  Baltimore,  &c.  R, 
Co.  V.  McDonnell,  43  Md.  534 ;  Ross 
V.  Troy,   &c.   R.  Co.,  49  Vt.    364; 
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oi  last  resort,  in  which  this  rule  is  any  longer  disputed ; 
although  the  same  rule,  in  substance,  but  inaccurately 
stated,  has  been  made  the  subject  of  strenuous  controversy/ 


Donaldson  v,  Milwaukee,  &c.  R.  Co., 
21  Minn.  293;  Georgia,  &c.  R.  Co.  v, 
Neely,  56  Geo.  540  ;^  Kuhn  v,  Chicago, 
&c.  R.  Co.,  42  Iowa,  420;  Searles  v. 
Milwaukee,  &c.  R.  Co.,  35  Id.   490; 
Jeffersonville,  &c.  R.  Co.  v.  Adams, 
43  Ind.  402 ;   Wright  v.   Brown,  4 
Ind.  95;  Kansas,  &c.  R.  Co.  v.  Cran- 
mer,  4  Colo.   524;  Needham  t/.  San 
Francisco,  &c.  R.   Co.  37  Cal.  409. 
"  Neither  has  the  right,  because  the 
other  has  omitted  to  use  due  care,  to 
cease  the  use  of  eflforts  on  his  part  to 
avoid  occasioning  injury  to  the  other. 
That  would  be  to  permit  the  party 
guilty  of  the  first  negligence  to  be 
wantonly  killed  by  the  other.    The 
parties  must  be  held,  on  both  sides, 
to  the  use  of  every  reasonable  effort 
to  avoid  such    a   result"    (Chicago, 
&c.  R.  Co.  V,  Still,   19  III.  499,  508). 
•*  Though  the  deceased  may  have  in- 
cautiously gotten  upon  the  track  of 
defendant's  road  yet  if  he  could  not, 
at  the  time  of  the  collision,  by  the 
exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's 
n^ligence,  assuming  that  there  were 
such,   the  right  to    recovery   exists. 
.     .     .    The  obligation  is  mutual  to 
use  care  to  avoid  the  consequences  of 
each  other's    negligence"  (Northern 
Central  R.  Co.  v.  Price,  29  Md.  420). 
*  In  Pennsylvania,  Woodward,  J., 
referring  to  Beers  v,  Housatonic  R. 
Co.  (19  Conn.  566),  said :    '*The  rul- 
ing there  was,   that  if  the   plaintiff 
could  not,  by  the  exercise  of  ordinary 
care,   have   avoided   the   injury,  the 
want  of  such  care  on  his  part  would 
not  preclude  him  from  recovery.  Such 
a  mode  of  stating  the  rule  involves  the 
solution  of  a  most  diflficult  problem; 
for  who  is  to  say  that  an  injury  result- 
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ing  from  an  actual  want  of  ordinary 
care,  on  the  part  of  two  parties  en- 
gaged in  different  occupations  at  the 
same  time  and  place,  would  certainly 
have  resulted  from  the  want  of  or- 
dinary care  of  only  one  of  those  par- 
ties ?  I  prefer  our  own  mode  of  hold- 
ing the  law ;  that  if  the  injury  result 
from  the  want  of  ordinary  care  of  both 
parties,  neither  has  remedy  against 
the  other;  but  if  it  be  not  in  any  de- 
gree ascribable  to  the  negligence  of  one 
party— due  regard  being  had  to  all  the 
circumstances  of  his  position — he  may 
have  redress  from  the  other"  (Reeves 
V,  Delaware,  &c.  R.  Co.,  30  Penn.  St. 
454).  But  in  that  case,  the  decision 
was  in  favor  of  the  plaintiff,  and  we 
think  that  the  doctrine  of  the  text  is 
substantially  accepted  in  Pennsylvania. 
In  Phila.  &  Reading  R.  Co.  z/. 
Spearen  (47  Penn.  St.  300),  a  child, 
about  five  years  of  age,  in  attempting 
to  run  across  a  railroad  between  a 
coal  train  and  an  engine  with  its  ten- 
der, which  was  following  close  behind 
the  coal  train,  was  struck  by  the  en- 
gine and  injured.  Held,  that  the 
company  was  not  answerable  in  dam- 
ages, without  proof  of  want  of  ordi- 
nary care  in  the  engineer  at  the  time 
and  the  place  where  the  injury  was 
done,  Agnew,  J ,  said :  "  Under  these 
facts  it  is  very  clear  that,  being  where 
she  had  no  right  to  be,  and  darting 
headlong  before  the  engine,  had  she 
been  an  adult  of  discretion,  there 
could  be  no  right  of  recovery.  But 
being  a  child,  the  same  degree  of 
caution  would  not  be  required  of  her, 
and  the  case  would  turn  upon  the 
conduct  of  those  in  charge  of  the  en- 
gine which  did  the  injury.  The  act 
of  the  child  being  the  immediate  cause 
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We  think,  however,  that  the  trae  rule,  and  that  which  is 
almost  universally  accepted,  is  even  stronger  than  this. 


of  her  own  injury,  it  is  not  the  remote 
neghgence  of  the  company  we  must 
look  to,  but  the  proximate — that  is, 
the  conduct  of  the  engineer  upon  the 
engine  at  the  time  of  the  injury.  Hence, 
the  omission  to  whistle  before  cross- 
ing, or  the  relatively  unsafe  distance 
between  the  engine  and  the  train  be- 
fore it,  cannot  determine  the    case. 
They  did  not  contribute  to  the  acci- 
dent, and  are  no  part  of  the  company's 
neglect  of  duty  to  this  particular  party 
under  the  circumstances.    The  injury 
was  not  at  the  crossing,  but  below  it, 
where  the  plaintiff  had  no  right  to  be ; 
and  where  there  was  no  duty  upon  the 
engineer  to  suppose  she  would  be. 
The  engine  was  in  full  view  to  any 
one  attempting  to  cross,  and  within  a 
few  feet  of  the  train,  which  had  already 
arrested  the  plaintiffs  attention,  and 
prevented    her  from  crossing.     The 
danger  of  crossing,  just  before  the  en- 
gine, was  visible  to  any  one  possessing 
ordinary  discretion,  and  those  near  to 
her  saw  it.     She  suddenly  ran  upon 
the  track  and  was  struck  just  as  she 
reached  it     No  time  was  left  to  those 
upon  the  engine  to  guard  against  the 
injury.    The  suddenness,  shortness  of 
time,  and  unexpectedness  of  a  child's 
appearance  before  the  engine,  made  it 
exceedingly  difficult,  perhaps  impos- 
sible, to  avoid  the  injury.   .    .    .    The 
degree  of  care  required  of  the  servants 
of  the  company  in  such  a  case  is  de- 
pendent in  some  measure  upon  the 
capacity  of  the  injured  pany.    If  an 
adult  should  place  himself  upon  the 
railroad  where  he  has  no  right  to  be, 
but  where  the  company  is  entitled  to 
a  clear  track,  and  the  benefit  of  the 
presumption  that  it  will  not  be  ob- 
structed, and  should  be  run  down,  the 
company  would  be   liable   only   for 


willful  injury,  or  its  counterpart,  gross 
negligence.    But  if  a  child  of  tender 
years  should  do  so,  and  suffer  injury, 
the  company  would  be  liable  for  the 
want  of  ordinary  care.    The  principle 
may  be  illustrated  thus:    If  the  ea- 
gineer  saw  the  adult  in  time  to  stop 
his  train,  but  the  train  being  in  full 
view,  and  nothing  to  indicate  to  him  a 
want  of  consciousness  of  its  approach, 
he  would  not  be  bound  to  stop  his 
train.    Having  the  right  to  a  clear 
track,  he  would  be  entitled  to  the  pre- 
sumption, that  the  trespasser  would 
remove  from  it  in  time  to  avoid  the 
danger,  or,  if  he  thought  the  person 
did  not  notice  the  approaching  train, 
it  would  be  sufficient  to  whistle  to  at- 
tract his  attention,  without  stopping. 
But  if,  instead  of  the  adult,  it  were  a 
little  child  upon  the  track,  it  would  be 
the  duty  of  the  engineer  to  stop  his 
train  upon  seeing  it.     The    change 
of  circumstances,  from  the  possession 
of  capacity  in  the  trespasser  to  avoid 
the  danger,  to  a  want  of  it,  would 
create  a  corresponding  change  of  duty 
in  the  engineer.    In  the  former  case 
the  adult,  concurring  in  the  n^ligence 
causing  the  disaster,  is  without  remedy; 
in  the  latter,  the  child  not  concurring, 
from  a  want  of  capacity,  the  want  of 
ordinary  care  in  the  engineer  would 
create  liability.    But  if  the  train  were 
upon  the  child  before  it  could  be  seen, 
or  if  it  suddenly   and    unexpectedly 
threw  itself  in  the  way  of  the  engine, 
the  engineer  being  incapable  of  exer- 
cising the  measure  of  ordinary  care  to 
save  it,  the  child  would  be  without 
remedy;  for  the  company's  use  of  its 
track  is  lawful,  and  the  presence  of  the 
child  upon  the  track  is  unlawful."    In 
Stiles  V,  Geesey  (71   Penn.  St*  439), 
plaintiff's  horses,  while  hitched  to  a 
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The  plaintiff  should  recover,  notwithstanding  his  own  negli- 
gence exposed  him  to  the  risk  of  injury,  if  the  injury  of 
which  he  complains  was  proximately  caused  by  the  omis- 
sion of  the  defendant,  after  having  such  notice  of  the  plain- 
tiff's danger  as  would  put  a  prudent  man  upon  his  guard, 
to  use  ordinary  care  for  the  purpose  of  avoiding  such  in- 
jury.^    It  is  not  necessary  that  the  defendant  should  actu- 


tree  in  the  street,  and  unattended, 
were  struck  and  injured  by  defendant's 
wagon  in  charge  of  defendant's  ser- 
vant who  was  walking  at  some  dis- 
tance from  the  team,  and  not  guiding 
them.  The  judge  instructed  the  jury 
that  if  they  found  defendant  had  been 
negligent  in  failing  to  guide  the  team, 
it  constituted  no  defense  to  him  that 
plaintiff  did  not  exercise  ordinary  care 
in  leaving  his  property  where  it  was. 
Held,  error.  The  same  principle  was 
maintained  in  Creed  v,  Pennsylvania 
R.  Co.,  86  Penn,  St.  139;  Railroad  Co. 
V.  Norton,  24  Id.  465 ;  Catawissa  R. 
Co.  V,  Armstrong,  49  Id  193;  Heil 
V,  Glanding,  43  Id.  493. 

*  Radley  v.  London  and  North- 
western R.  Co.,  L.  R.  I  App.  Cas. 
7S4-  In  that  case.  Lord  Penzance 
said :  **  The  first  proposition  is  a  gen- 
eral one  to  this  effect,  that  the  plain- 
tiffin  an  action  for  negligence  cannot 
succeed  if  it  is  found  by  the  jury  that 
he  has  himself  been  guilty  of  any 
n^Ugcnce  or  want  of  ordinary  care 
which  contributes  to  cause  the  acci- 
dent. But  there  is  another  proposition 
equally  well  established,  and  it  is  a 
qualification  upon  the  first,  namely, 
that  though  the  plaintiff  may  have 
been  guilty  of  negligence,  and  although 
that  negligence  may  in  fact  have  con- 
tributed to  the  accident,  yet  if  the  de- 
fendant could,  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  hap- 
pened, the  plaintifi*s  negligence  will  not 


excuse  him."  In  Iowa  (O'Keefe  v, 
Chicago,  &c.  R.  Co.,  32  Iowa,  467) 
and  Missouri  (Zimmerman  v,  Hanni- 
bal, &c.  R.  Co.,  71  Mo.  476;  Sweigert 
V,  Hannibal,  &c.  R.  Co.,  75  Id.  475; 
Yamall  v.  St.  Louis,  &c.  R.  Co.,  Id. 
575)1  the  rule  at  one  time  seems  to 
have  been  confined  strictly  to  cases 
in  which  the  defendant  had  actual 
notice  of  plaintiff's  danger;  but  later 
cases  hold  that,  to  render  a  defendant 
liable,  notwithstanding  the  plaintiffs 
negligence,  the  former  must  either 
have  known,  or  might  by  the  exercise 
of  ordinary  care  have  known,  of  the 
plaintiff's  danger(Scoville  v.  Hannibal, 
&c.  R.  Co.,  81  Mo.  434).  In  Welsh  z/. 
Jackson,  &c,  R.  Co.  (Id.  466),  the 
court  refused  to  charge  that  the  de- 
fendant was  not  liable  for  running 
over  a  child  on  a  street  railway,  unless 
the  driver  of  defendant's  car  could 
have  stopped  the  car  in  time  to  have 
prevented  the  accident,  after  the  dan- 
gerous situation  of  the  child  was  dis- 
covered. Held  properly  refused,  be- 
cause such  an  instruction  ignored  the 
question  whether  or  not  the  driver,  in 
the  exercise  of  ordinary  care,  could 
have  discovered  the  child  in  time  to 
avert  the  accident,  for  if  he  could  have 
so  discovered  the  child,  the  defendant 
would  still  be  liable.  In  Cadmus  v. 
St.  Louis  Bridge,  &c.  Co.  (15  Mo. 
App.  86),  is  was  held  that  the  contrib- 
utory negligence  of  the  plaintiff  will 
not  prevent  a  recovery,  if  defendant 
couldt  by  the  exercise  of  reasonable 
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ally  know  of  the  danger  to  which  the  plaintiff  is  exposed. 
It  is  enough,  if  he  has  sufficient  notice  or  belief  to  put 
a  prudent  man  on  the  alert,  and  he  does  not  take  such 
precautions  as  a  prudent  man  would  take  under  similar 
notice  or  belief.  Thus,  while  an  engineer  of  a  train  is  not 
bound  to  anticipate  the  presence  of  trespassers  generally, 
yet,  if  experience  has  led  him  to  expect  them  habitually  at 
a  particular  spot,  he  is  bound  to  watch  for  them  at  that 
spot ;  and,  if  he  omits  to  do  so,  his  negligence  is  deemed 


care,  have  seen  the  danger  and  pre- 
vented the  injury.  In  Eckert  v.  St. 
Louis,  &c.  R.  Co.  (13  Mo.  App.352) 
a  boy  was  walking  on  defendant's 
railway  at  a  place  where  there  were 
three  tracks.  A  train  came  towards 
him  on  the  track  upon  which  he  was 
walking  and  he  stepped  over  to  the  next 
track,  and  walked  along  it  without 
looking  behind  him.  It  was  within  the 
limits  of  a  city,  and  the  tracks  were 
frequently  used  by  persons  in  walking. 
A  freight  train  backed  up  behind  the 
boy  and  ran  over  and  killed  him. 
There  was  no  one  on  the  end  of  the 
train  to  warn  people,  nor  was  any 
signal  of  the  approach  of  the  train 
given.  It  was  held  that  plaintiff's 
contributory  negligence  would  not 
prevent  a  recovery,  if  the  defendant 
could  by  the  exercise  of  reasonable  care 
have  discovered  the  danger  anH 
averted  the  accident.  In  another  case, 
it  was  held  that  though  a  man,  in  a 
state  of  intoxication,  is  so  grossly  neg- 
ligent as  to  lie  down,  in  a  dark  night, 
upon  a  street  railway  track,  yet  if  the 
driver,  thinking  the  object,  about  fif- 
teen feet  in  front  of  him,  to  be  a  bun- 
dle of  oats  or  hay,  made  no  effort  to 
stop  the  car,  but  ran  over  and  killed 
the  man,  the  company  is  liable,  be- 
cause the  driver  by  the  exercise  of  rea- 
sonable care  might  have  discovered 
the  deceased  (Werner  v.  Citizens  R. 


Co.,  81  Mo.  368).  In  East  Tennessee, 
&c.  R.  Co.  V.  St.  John  (5  Sneed,  524), 
the  locomotive-engineer  mistook  a  boy 
sleeping  on  the  track  for  an  old  coat, 
having  seen  the  object  in  time  to  stop 
the  train,  but  made  no  effort  to  do  so. 
The  company  was  held  liable  for  run- 
ning over  and  killing  the  boy.  Though 
a  person  crosses  a  railway  track  at  an 
improper  time  and  place,  and  under 
circumstances  of  great  imprudence, 
an  engineer  is  nevertheless  bound,  on 
becoming  aware  of  his  presence  upon 
the  track,  to  warn  him  of  his  danger 
and  check  the  train.  Not  to  do  so 
renders  the  company  liable  (Chicago, 
&c.  R.  Co.  V.  Triplett,  38  111.  482). 
To  the  same  effect,  Duffy  v,  Missouri, 
&c.  R.  Co.,  19  Mo.  App.  380.  Gun- 
ter  V.  Wickser,  (85  N,  C.  320),  and  in 
Albertson  v,  Keokuk,  &c.  R.  Co.  (48 
Iowa,  292),  it  was  held  that  a  negli- 
gent plaintiff  could  not  recover  unless 
the  injury  might  have  been  avoided  by 
exercise  of  proper  care  by  defendanL 
In  Denman  v,  St.  Paul,  &c.  R,  Co. 
(26  Minn.  357),  however,  it  was  held 
that  the  negligence  of  one  who  sat 
down  outside  of  a  railroad,  6  or  8 
inches  from  the  rail,  fell  asleep,  and 
was  run  over  by  a  train,  was  such  as 
to  prevent  a  recovery,  though  he  could 
have  been  seen  by  the  engineer  of  the 
locomotive  for  400  or  500  yards,  but 
was  not  actually  seen. 
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a  more  proximate  cause  of  the  injury  inflicted  by  his 
train  upon  trespassers  at  that  spot  than  the  negligence 
of  the  trespassers  themselves  in  being  there.*  This  quali- 
fication of  the  doctrine  of  contributory  negligence,  often 
called  "  the  rule  in  Davies  v.  Mann,"  *  from  the  leading 
case  on  this  subject,  has  been  much  criticised*  But  those 
criticisms  turn  mainly  upon  the  language  used  by  Parke, 
B.,  in  that  case,  which  is  doubtless  too  loose,  and  which  we 
have  never  adopted  in  our  statement  of  the  law  ;  although 
it  has  been  literally  repeated  in  the  latest  case  in  the  high- 
est court  of  England.*  It  is  possible,  too,  that  the  actual 
decision  in  Davies  v.  Mann  was  erroneous ;  but  that  does 
not  prevent  the  principle  which  lay  at  the  foundation  of 
that  cafee  from  being  just  and  necessary.  That  principle  is, 
we  think,  accurately  expressed  here  ;  or,  as  it  has  been  well 
put  by  another  writer  :  "The  party  who  last  has  a  clear 
opportunity  of  avoiding  the  accident,  notwithstanding  the 
negligence  of  his  opponent,  is  considered  solely  respons- 
ible for  iL"*^ 


*  Card  V,  Harlem  R.  Co.,  50  Barb. 
39;  Barrett  v.  Midland  R.  Co.,  i  Fos- 
ter &F.  361.  To  similar  effect,  see 
Nashville,  &c.  R.  Co.  v.  Smith,  6 
Hciskell,  174.  But  see  O'Keefe  v, 
Chicago,  &c.  R.  Co.,  32  Iowa,  467. 

•  10  Mccs.  &  W.,  546.  The  cele- 
brated **  donkey  case."  Davies  neg- 
ligently left  his  donkey  on  the  high- 
way, fettered,  so  that  it  could  not  es- 
cape. Mann,  driving  rapidly  and  care- 
lessly, ran  over  the  donkey.  The  re- 
port does  not  show  whether  Mannas 
driver  was  aware  of  the  donkey's  pres- 
ence on  the  road  or  not.  It  was  held 
that  the  plaintiff  was  entitled  to  re- 
cover, on  the  ground  that  '*  although 
the  ass  may  have  been  wrongfully 
there,  still  the  defendant  was  bound 
to  go  along  the  road  at  such  a  pace  as 
would  be  likely  to  prevent  mischief." 
Speaking  of  this  case,  Campbell,  C. 


J.,  in  Dowell  v.  General  Steam  Nav. 
Co.  (5  El.  &  Bl.  195,  206),  said: 
"There,  although  without  the  negli- 
gence of  the  plaintiff,  the  accident 
could  not  have  happened,  the  neg- 
ligence is  not  supposed  to  have  con- 
tributed to  the  accident  within  the 
rule  upon  this  subject ;  and  if  the  ac- 
cident might  have  been  avoided  by  the 
exercise  of  ordinary  care  and  skill  on 
the  part  of  the  defendant,  to  his  gross 
negligence  it  is  entirely  ascribed,  he 
and  he  only  proximately  causing  the 
loss." 

8  See  Beach  Contr.  Negl.  {  5» 
&c. ;   Thompson  Negl.  11 55. 

*  Radley  v.  Northwestern  R.  Co., 
L.  R.  I  App.  Cas.  754;  S.  C.  below, 
L.  R.  9  Exch.  71 ;  10  Id.  100. 

•  Quarterly  Law  Review,  Vol.  II, 
p.  507  (1886). 
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§  100.  Illustrations  of  Rule.— Thus,  if  one  negligently 
leaves  a  domestic  animal  on  the  highway,  though  he  cannot 
recover  from  one  who  injures  it  through  a  negligent  failure 
to  look  out  for  any  thing  of  the  kind,  he  may  recover  from 
one  who,  seeing  it,  does  not  use  proper  care  to  avoid  run- 
ning over  it.^  So,  if  a  vessel  fails  to  exhibit  proper  lights, 
and  take  the  proper  side  of  the  channel,  this  will  be  a 
sufficient  answer  to  an  action  against  one  who  negligently 
runs  into  the  vessel  before  he  sees  it,  or  after  it  is  too  late 
to  avoid  a  collision  ;  but  it  is  no  defense  in  favor  of  one 
who,  having  warning,  fails  to  use  proper  care  to  avoid  doing 
an  injury  *  So  if  a  railroad  engineer  sees  persons  or  prop- 
erty on  the  track,  though  unlawfully  there,  he  must  use 
ordinary  care  to  avoid  a  collision.*    Where  common  ex- 


*  Davies  v.  Mann,  lo  Mees.  &  W. 
546;  Kerwhacker  v,  Cleveland,  &c. 
R.  Co.,  3  Ohio  St  172;  Card  v.  Har- 
lem R.  Co.,  50  Barb.  39.  The  Amer- 
ican cases,  in  which  a  contrary  opinion 
is  expressed,  will  be  found,  upon  an- 
alyzing them,  to  be  cases  in  which  the 
negligence  of  the  defendant  consisted 
merely  in  not  foreseeing  the  negligence 
of  the  plaintiff ;  for  which,  as  we  have 
already  shown,  the  defendant  is  not 
responsible.    See  §  92,  ante, 

»  Tuff  V.  Warman,  5  C.  B.  (N.  S.) 
573;  2  Id.  740;  Greenland  v,  Chaplin, 
5  £xch.  243;  Vennall  z/.  Gamer,  i 
Cro.  &  Mees.  21 ;  In  man  v.  Reck,  L. 
R.  2  P.  C.  App.  25;  Austin  v,  N.  J, 
Steamboat  Co.,  43  N.  Y.  75 ;  see  Fos- 
ter V,  Holly,  38  Ala.  ^(>.  Where 
oysters  are  negligently  left  in  the 
channel  of  a  navigable  river,  officers 
of  a  vessel,  knowing  them  to  be  there, 
are  not  justified  in  running  against  and 
destroying  them,  there  being  room  to 
pass  without  doing  so  (Colchester  v, 
Brooke,  7  Q  B.  339,  377). 

»  HI.  Central  R.  Co.  v.  Middles- 
worth,  46  111.  494;  Kerwhacker  v, 
Cleveland,   &c.   R.  Co.,  3    Ohio  St. 


172.  See  §  4,  ante.  Where  a  wagon 
stuck  in  the  rails,  it  was  held  that  the 
engineer  had  no  right  to  assume  that 
it  would  be  taken  of!  the  track  before 
he  reached  it,  but  was  bound  to  stop 
the  train  (Chicago,  &c.  R.  Co.  v,  Ho- 
garth, 38  111.  370).  And,  generally, 
an  engineer  ought  to  slacken  speed, 
on  seeing  a  child  on  the  track  (see 
Phila.  &  Reading  R.  Co.  v,  Spearen, 
47  Penn.  St.  300).  The  engineer  is 
not  absolutely  bound  to  stop,  how- 
ever, even  if  he  sees  a  child  on  the 
track ;  for  if,  in  the  exercise  of  a  sound 
judgment  and  great  care,  he  believes 
that  the  child  can  easily  escape,  and 
will  do  so,  he  need  not  slacken  speed 
(Meyer  v.  Midland,  &c.  R.  Co.,  2  Neb. 
320).  He  has  no  right  to  assume  that 
travelers  on  a  highway  which  the  rail- 
road crosses  will  always  be  prudent  and 
careful.  On  the  contrary,  he  has  good 
reason  to  presume  that  persons  cross- 
ing the  highway  will  frequently  be  neg- 
ligent, and,  therefore,  should,  in  view 
of  such  a  well  known  fact,  observe  the 
greater  precaution.  He  must  govern 
himself  by  the  actual  facts ;  and,  if  he 
observes  a  drove  of  cows  upon  the 
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perience  has  shown  that  persons  or  cattle  are  constantly 
upon  the  track,  a  recovery  may  be  had  for  injuries  suffered 

by  them  through  the  neglect  of  the  engineer  to  look  out 

for  them,  even  if  he  did  not  see  them.^ 

§  loi.  Rule  not  applicable  where  plaintiff  willfully  incurs 
injury.— The  foregoing  rule  may  need  an  apparent  qualifi- 
cation. Just  as  the  whole  doctrine  of  contributory  neg- 
ligence has  no  application  to  cases  of  willful  injury,  so  this 
limitation  of  its  application  should  not  exist  in  favor  of 
one  who,  with  knowledge  sufficient  to  satisfy  a  prudent 
man  that  another  intends  to  persist  in  a  negligent  course, 
himself  persists  in  exposing  his  person  or  property,  unnec- 
essarily and  imprudently,  to  the  risk  of  injury.  In  such 
cases,  and  indeed  in  any  others  in  which  the  plaintiff  has 
consciously  assumed  the  risk  of  the  defendant's  reckless- 
ness at  the  very  moment  of  injury,  the  plaintiff  literally 
consents  to  his  own  injury,  or  at  least  agrees  to  take  all 
the  chances  of  it  He  should  not,  therefore,  be  allowed 
to  recover  compensation  for  it.*    Thus,  one  who,  after 


railroad,  whether  properly  or  impro- 
perly or  negligently  there,  he  should 
indulge  in  no  presumptions  that  they 
are  properly  attended,  and  will  be 
driven  off  in  abundant  season  to  es- 
cape collision  with  the  engine,  but 
should  exercise  a  degree  of  care  and 
precaution  proportioned  to  the  im- 
pending danger  and  the  probabilities 
of  a  collision  (Card  v,  Harlem  R.  Co., 
50  Barb.  39). 

*  Chicago,  &c.  R.  Co.  v,  Cauff- 

inan,  38  111.  424;  Cincinnati,  &c.  R. 

Co.  V,  Smith,  22  Ohio  St.  227;  see 

Baltimore,  &c.  R.  Co.z/.  State,  33  Md. 

542:  Chicago,  &c.  R.  Co.  v,  Barrie, 

55  IIL  226.  The  engineer  is  not  bound 

\o  stop  a  train  when  one  is  seen  on 

the  track,  especially  at  points  where 

many  persons  are  passing  along  or 

across  the  track.    He  has  a  right  to 


presume  that  persons  walking  along 
or  across  a  track  will  not  remain  until 
an  approaching  train  is  upon  them 
(Terre  Haute,  &c.  R.  Co.  v.  Graham, 
46  Ind.  239 ;  Chicago,  &c.  R.  Co.  z/. 
Bixby,  84  111.  82). 

>  See  §  96,  ante.  If  the  plaintiff 
is  notified  by  an  adjacent  owner  of  an 
intention  to  make  an  excavation  on 
the  boundary  line  between  them,  and 
he  fails  to  take  suitable  measures,  by 
shoring  up  his  buildings  or  otherwise, 
to  prevent  its  being  injured,  he  cannot 
recover  for  the  injury  sustained  in  con- 
sequence of  such  failure,  unless  the 
work  of  excavating  was  prosecuted 
with  such  reckless  disregard  of  his 
rights  that  such  precautions  would 
have  been  unavailing  (Thompson 
Negl.,  279).  But,  if  the  adjoining 
proprietor  conducts  the  work  or  exca- 
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notice  that  a  boiler  is  to  be  tested  in  a  reckless  manner, 
persists  in  standing  by  until  it  explodes,^  or  who,  know- 
ing that  the  driver  of  a  team  intends  to  drive  at  a  reckless 
speed  or  is  so  drunk  that  he  is  almost  certain  to  do  so,  or 
who,  seeing  that  a  heavy  article  is  carelessly  hoisted,  per- 
sists in  standing  under  it,  practically  gives  as  express  a 
consent  to  the  risk  of  his  own  injury  as  if  he  did  so  in 
words ;  and  he  ought  not  to  recover  for  it.    The  board- 
ing or  alighting  from  a  moving  railway  train  is  generally 
held  to  be  a  negligent  act  per  se.      In  order  to  rebut  this 
presumption,  and  justify  a  recovery,  in  case  an  injury  re- 
sults, it  must  appear  that  the  passenger  was,  by  the  act  of 
the  railroad  company,  put  to  an  election  between  alternate 
dangers,  or  that  something  was  done  or  said,  or  some 
direction  given  to  the  passenger  by  those  in  charge  of  the 
train,  or  some  situation  created  which  interfered  to  some 
extent  with  his  free  agency  and  was  calculated  to  divert 
his  attention  from,  the  danger.*    So  one  who  voluntarily 


vating  on  his  own  ground  up  to  the 
line  with  due  care  and  skill,  so  that  if 
the  plaintiiTs  wall,  if  properly  built  of 
suitable  materials,  would  have  stood 
the  removal  of  lateral  support,  he 
cannot  recover  for  the  fall  of  his  wall 
in  consequence  of  the  excavation 
(Richart  v.  Scott,  7  Watts,  460; 
compare  Dodd  v.  Holme,  i  Adol.  & 
El.  493).  In  Stevenson  v.  Wallace 
(27  Gralt.  77)  there  was  a  prescrip- 
tion or  implied  grant  to  support  both 
the  land  and  the  building  of  plaintiff. 
Held,  accordingly,  that  it  was  errone- 
ous to  instruct  the  jury  that  it  was  the 
plaintiff's  duty  to  protect  her  building 
by  providing  supports,  and  that  the 
defendant  was  not  liable  if  plaintiff 
had  knowledge  of  the  danger  and 
could  have  averted  it  by  prompt  ac- 
tion.   See  chapter  on  Land,  post. 

^  Plaintiff  was  passing  by  just  as 
a  new  boiler  was  being  tested  by  de* 


fendant,  in  the  open  street.  He  was 
told  to  leave,  and  that  it  was  not  safe 
for  him  to  stop.  He  did  not  leave, 
however,  but  stood  still  to  watch  the 
test.  The  boiler  was  recklessly  tested 
and  exploded,  injuring  plaintiff.  Held, 
that  it  was  error  to  charge,  as  matter 
of  law,  that  there  was  no  contributory 
negligence  on  his  part.  The  question 
was  one  of  fact  for  the  jury.  So  held, 
by  only  a  bare  majority  of  the  court 
(Ochsenbein  v.  Shapley,  85  N.  Y. 
214).  If  it  had  been  proved  that  the 
plaintiff  had  warning  that  the  test 
would  be  reckUssfy  applied,  we  think 
that  all  the  court  would  have  ag^reed. 
'  Solomon  v.  Manhattan  R.  Co., 
103  N.  Y.  437.  In  that  case,  a  train 
on  defendant's  elevated  road,  after 
stopping  in  accordance  with  the  usual 
custom  at  a  station,  had  started  again 
when  deceased  and  two  others  preced- 
ing him,  attempted  to  get  on  to  the 
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attempts  to  pass  over  a  highway  which  he  knows  to  be 
dangerous  by  reason  of  its  being  out  of  repair  or  being 
covered  with  ice,  and  which  he  might  easily  avoid,  cannot, 
speaking  generally,  be  regarded  as  exercising  ordinary 
prudence/  though  it  has  been  frequently  held,  that  the 


rear  platform  of  the  first  car.    The 
conductor  had  given    the  signal  to 
start,  and  had  closed,  or  attempted  to 
close,  the  gate  to  the  platform  before 
the  first  of  the  three  men  reached  the 
car.    The  train  was  slowly  moving, 
but  with   a    constantly   accelerated 
speed.       The  two  men  in  advance 
succeeded  in  getting  on  to  the  train 
safely;  the  conductor  having  opened, 
or  they  having  pushed  open  the  gate. 
The  deceased,  who  was  a  short  distance 
behind,  attempting  to  get  on  board, 
took  hold  of  the  stanchions  of  the  car 
with  both  hands,  and  placed  one  foot 
upon  the  car  platform,  when  the  con- 
ductor closed  the  gate.  Deceased  was 
carried  along  a  few  feet  until  he  came 
in  contact  with  a  water-pipe,  receiv- 
ing injuries  of  which  he  died.    De- 
ceased had  been  in  the  habit  of  taking 
the  train  in  the  evening  at  this  station 
for  more  than  a  year.     The  train  was 
accustomed  to  stop  **  very  sharp  "  and 
to  start  "very  quick."     Trains  ran 
every  five  minutes.    Held,  that  plaint- 
iff was  properly  non-suited  (distin- 
gufehing  Mclntyre  v,  N.  Y.  Central 
R.Co.,37N.  Y.  287;  Filers.  N.  Y. 
Central  R.  Co.,  49  Id.  47).     It  was 
also  held  in  that  case  that  it  was  not 
sufficient  to  rebut  the  presumption  of 
negligence,  that  the  trainmen  acqui- 
esced in  the  actioiv  of  the  passengers* 
or  that  the  company  violated  its  duty 
or  contract  in  not  stopping  the  train 
at  the  station.     Compare  McQuade  v. 
Manhattan   R.  Co.,  53  N.  Y.  Supe- 
rior, 91;  Davenport  v.  Brooklyn  R. 
Co..  !oo  N.   Y.  632  [attempting  to 
eater  a  street-car  from  the  side  next 


the  other  track],  **If  all  you  know, 
is  that  a  passenger  jumps  from  a  train 
in  motion  and  is  injured,  you  would 
charge  him  with  carelessness  for  the 
act.  The  act  is  prima  facie  negli- 
gence. But  the  question  whether  the 
case  belongs  to  the  court  or  the  jury 
for  decision,  arises  when  the  excuse 
offered  for  the  act  is  considered. 
Whether  a  justification  exists  or  not 
depends  upon  the  speed  of  the  train 
and  other  circumstances  '^  (Shannon 
V.  Boston,  &c.  R.  Co.,  78  Maine,  52), 
*  Schaefler  v,  Sandusky,  33  Ohio 
St.  246;  Parkhillv.  Brighton,  61  Iowa, 
103;  Aurora  v.  Brown,  12  111.  App. 
122;  Macomb  v.  Smithers,  6  Id.  470; 
Bullock  V.  New  York,  99  N.  Y.  654; 
Gage  V.  Hornellsville,  2  N.  Y.  St.  Rep. 
351 ;  Madison  County  v.  Brown,  89 
Ind.  48;  Prince  George's  County  v. 
Burgess,  61  Md.  29.  Recklessly  driv- 
ing over  a  bridge  and  turning  off  so 
abruptly  as  to  suffer  injury  by  catch- 
ing the  wheel  of  a  carriage  in  an  ob- 
struction in  the  highway,  is  contribu- 
tory negligence  (Abemethy  z/.  Van 
Buren,  52  Mich.  383) ;  see  Morrell  v. 
Peck,  88  N.  Y.  398  [walking  on  a 
bridge  without  railings];  Forks  v. 
King,  84  Penn.  St.  230;  Pittsburgh 
R.  Co.  V.  Taylor,  104  Id.  306;  Cres- 
cent V.  Anderson,  8  Atl.  Rep.  379; 
Brennen  v.  Friendship,  29  N.  W. 
Rep.  902;  McCool  V.  Grand  Rap- 
ids, 58  Mich.  41  [driving  at  high 
rate  of  speed].  A  small  offset  was 
left  on  the  side  of  a  broad  level 
street,  and  plaintiff,  acquainted  there- 
with, driving  along  on  a  dark  night, 
found  the  wheel  of  his  wagon  go- 
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fact  of  using  a  highway,  after  obtaining  such  knowledge, 
does  not  necessarily  and  conclusively  establish  negligence, 
contributing  to  an  injury  resulting  from  a  defect  therein.^ 

§  102.  Illinois  rule  of  comparative  negligence. — In  Illinois, 
the  doctrine  of  '*  comparative  negligence  "  is  firmly  estab- 
lished ;  but  it  is  not  easy  to  state  that  doctrine  with  ac- 
curacy. In  most  of  the  Illinois  decisions  it  is  said  that, 
where  both  parties  have  been  guilty  of  negligence  contrib- 
uting to  the  injury,  the  plaintiff  can  nevertheless  recover, 
if  his  negligence  has  been  slight,  and  that  of  the  defendant 
has  been  gross,  and  not  otherwise  ;'  and  a  very  late  case 


ing  down,  but  still  drove  on  and  was 
upset.  Held,  guilty  of  contributory 
negligence  (Corlettv.  Leavenworth,  27 
Kans.  673). 

*  Hence  it  is  for  the  jury  to  say 
whether  it  is  negligence  for  one  to 
venture  upon  a  sidewalk  which  is  in 
an  icy  condition,  when  he  could  have 
avoided  all  danger  by  going  upon  the 
other  side  of  the  street  which  was 
secure  and  safe  (Twogood  v.  New 
York,  102  N.  Y.  216;  rev'g  12  Daly, 
220;  Todd  V.  Troy,  61  N.  Y.  506; 
Evans  v.  Utica,  69  N.  Y.  166).  One 
may  proceed  if  it  is .  consistent  with 
reasonable  care  to  do  so ;  and  this  is 
generally  a  question  for  the  jury,  de- 
pending upon  the  nature  of  the  ob- 
struction, or  insufficiency  of  the  high- 
way, and  all  the  surrounding  circum- 
stances (Lyman  Z'.  Amherst,  107  Mass. 
339;  Whitford  v.  Southbridge,  119  Id. 
564;  George  V.  Haverhill,  no  Id.  506; 
Whittaker  v.  West  Boylston,  97  Id. 
273;  Lyman  v,  Hampshire  County, 
140  Id.  311;  Smith  V.  Lowell,  6 
Allen,  39;  Gillman  v,  Deerfield,  15 
Gray,  577;  Delger  v,  St.  Paul,  14 
Fed.  Rep.  567;  Altoona  v.  Lotz, 
7  Atl.  Rep.  240;  Kingston  v.  Gib- 
bons, 6  Atl.  Rep.  115;  Harris  v. 
Clinton,  31    N.  W.  Rep.  425;  Ken- 


worthy  V.  Ironton,  41  Wise.  647; 
Hart  v.  Red  Cedar,  63  Id.  634; 
Kelley  v.  Fond  du  Lac,  31  Id.  179; 
McKeigne  v,  Janesville,  31  N.  W. 
Rep.  425;  Nichols  v,  Minneapolis, 
33  Minn.  430;  Waldron  v,  St.  Paul, 
33  Id.  •  87  ;  McKenzie  v.  Northfield, 
30  Id.  456;  Estelle  v.  Lake  Crys- 
tal, 27  Id.  243;  Ross  V,  Daven- 
port, 66  Iowa,  548 ;  Walker  v.  Deca- 
tur County,  67  Id.  307 ;  McGinty  v. 
Keokuk,  66  Id.  725 ;  Parkhill  v.  Brigh- 
ton, 61  Id.  103;  Rice  V.  Des  Moines, 
40  Id.  638;  Fulliam  v.  Muscatine, 
30  N.  W.  Rep.  861 ;  Hartman  v. 
Muscatine,  30  N.  W.  Rep.  859;  Lan- 
gan  V,  Atchison,  35  Kans.  318 ; 
Emporia  v.  Schmidling,  33  Id.  485; 
Plattsmouth  v,  Mitchell,  20  Neb.  228 ; 
Smith  V.  St.  Joseph,  45  Mo.  449. 

•  This  rule  was  first  formulated  by 
Breese,  J.,  in  Galena,  &c.  R.  Co.  v. 
Jacobs  (20  III.  478);  and  has  been 
continually  re-affirmed  down  to  the 
present  day.  Indianapolis,  &c.  R. 
Co.  V,  Stables,  62  111.  313;  Chicago, 
&c.  R.  Co.  «/:  Payne.  59  Id.  534; 
Chicago,  &c.  R.  Co.  v.  Dunn,  61  Id. 
385  ;  Chicago,  &c.  R.  Co.  v,  Murray, 
62  Id.  326;  Toledo,  &c,  R.  Co.  v, 
McGinnis,  71  Id.  346;  Chicago,  &c. 
R.  Co.  V,  Clark,  70  Id.  276 ;  Illinois, 
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holds  that  it  is  error  to  charge  that  if  the  plaintiff's  negli- 
gence is  slight  and  the  defendant's  '* gross,  in  comparison," 
the  plaintiff  is  entitled  to  a  verdict.^  But  this  language 
should  not  be  literally  construed,  since  all  sensible  judges 
agree  that,  if  the  plaintiff  is  guilty  only  of  "  slight "  negli- 
gence, it  does  not  prejudice  his  right  to  recover.*  The 
true  rule  of  comparative  negligence  must  be  that,  if  the 
defendant  has  been  guilty  of  grpss  negligence,  and  the 
plaintiff  guilty  only  of  such  ordinary  negligence  as,  when 
compared  with  the  negligence  of  the  defendant,  might  be 
called  slight,  though  not  slight  when  considered  by  itself 
alone,  the  plaintiff  may  recover.'  Although  similar  expres- 
sions were  at  one  time  used  by  the  courts  in  other  States, 
especially  in  Ohio,*  Indiana,*^  and  Wisconsin,*  besides  oc- 
casional expressions  of  the  same  kind  elsewhere,^  this  dis- 
tinction prevails  nowhere  else  in  America,  Great  Britain 
or  Ireland.®    The  courts  in  Illinois  and  Georgia  strenu- 


&c  R.  Co.  V.  Cragin,  71  Id.  177; 
Chicago,  &C,  R.  Co.  v.  Mock,  72  Id. 
141 ;  Rockford,  &c.  R.  Co.  v.  Raf- 
'crty,  73  Id.  58 ;  Kewanee  v.  Depew, 
80  Id.  119;  Litchfield  Coal  Co.  v. 
Taylor,  81  Id.  590;  Rockford,  &c.  R. 
Co.  V.  Delancy,  82  Id.  198;  Schmidt 
V.  Chicago,  &c.  R.  Co.,  83  Id.  405 ; 
Quinni/.  Donovan,  85  Id.  194;  Ohio, 
&c  R.  Co.  V.  Porter,  92  Id.  437; 
Chicago,  &c.  R.  Co.  v.  Dimick,  96 
Id.  42 ;  Hayward  v.  Merrill,  94  Id.  349; 
Wabash,  &c.  R.  Co.  v.  Wallace,  no 
III  114,  and  many  other  cases. 

*  Chicago,  &c.  R.  Co.  v.  Johnson, 
103  IlL  513. 

•  Sec  §  93,  ante, 

'  Instructions  **  that  if  plaintiff  was 
guilty  of  some  negligence,  but  defend- 
ant of  gross  negligence,  and  plaintiffs 
negligence  was  slight  compared  with 
the  negligence  of  defendant,  plaintiff 
might  recover,''  correctly  states  the 
kLw  of  Illinois  as  to  comparative  negli- 


gence (Chicago  V,  Steams,    105  III. 

554). 

*  Kerwhacker  v.  Cleveland,  &c.  R. 

Co.,  3  Ohio  St.  172. 

*  Evansville,  &c.  R.  Co.  v.  Lowder- 
milk,  15  Ind.  120;  Lafayette,  &c.  R. 
Co.  V.  Adams,  26  Id.  76, 

*  Stucke  V,  Milwaukee,  &c.  R.  Co., 
9  Wise.  182. 

'  Chapman  v.  New  Haven  R.  Co., 
19  N.  Y.  341  ;  Button  v.  Hudson  River 
R.  Co.,  18  Id.  248 ;  Rathbun  v.  Payne, 
19  Wend.  399;  Hartfield  v.  Roper,  21 
Id.  617. 

8  The  doctrine  of  comparative  neg- 
ligence, as  held  in  Illinois,  has  been 
expressly  rejected  in  Massachusetts 
(Marble  z/.  Ross,  124  Mass.  44);  New 
York  (Wells  v.  N.  Y.  Central  R.  Co., 
24  N.  Y.  181 ;  Wilds?/.  Hudson  River 
R.  Co.,  Id.  430)  ;  New  Jersey 
(Pennsylvania  R.  Co.  v.  Righter,  42 
N.J.  Law,  180) ;  Pennsylvania  (Potter 
V,  Warner,  91  Penn.  St.  362 ;  Stiles  v. 
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ously  insist  that  the  plaintiff's  negligence  must  be  muck 
less  culpable  than  that  of  the  defendant,  in  order  to  entitle 
him  to  recover.^    This  peculiar  rule  has   its  origin  in  a 


Geesey,  71  Id.  439);  Alabama  (Mem- 
phis, &c.  R.  Co.  V.  Copeland,  61  Ala. 
376) ;  Indiana  (Terre  Haute,  &c.  R. 
Co.  V,  Graham,  95  Ind.  286);  Iowa 
(Johnson  v.  Tillson,  36  Iowa,  89 ;  Artz 
V,  Chicago,  &c.  R.  Co.,  44  Id. -284; 
O'Keefe  v.  Chicago,  &c.  R.  Co.,  32 
Id.  467) ;  Wisconsin  (Potter  v.  Chicago, 
&c.  R.  Co.,  21  Wise.  377 ;  22  Id.  615; 
Cunningham  v,  Lyness,  Id.  236); 
Kentucky  (Digby  v,  Kenton  Works,  8 
Bush,  166;  Kentucky,  &c.  R.  Co.  v. 
Thomas,  79  Ky.  160) ;  Texas  (Hous- 
ton, &c.  R.  Co.  V.  Gorbett,  49  Texas, 
573)-  Some  of  the  earlier  decisions  in 
Kansas  (Union  Pacific  R.  Co.  v,  Rol- 
lins, 5  Kans.  167;  Sawyer  V.  Sauer,  10 
Id.  466 ;  Kansas  Pac.  R.  Co.  v.  Pointer, 
14  Id.  37),  seemed  to  indicate  that  the 
rule  of  comparative  negligence  was 
adopted  there.  But  it  has  since  been 
decided  that  it  is  not  (Kansas,  &c.  R. 
Co.  V.  Peavey,  29  Kans.  170;  Atchison, 
&c.  R.  Co.  V.  Morgan,  31  Id.  77), 
although  it  is  difficult  to  say  that  the 
question  is  settled.  Compare  Mason 
V.  Missouri,  &c.  R.  Co.,  27  Kans.  83 ; 
Kansas,  &c.  R.  Co.  v.  Henigh,  23  Id. 
347 ;  Kansas,  &c.  R.  Co.  v.  Fitzsim- 
mons,  18  Kans.  34;  22  Id.  686.  See 
this  whole  subject  reviewed  in  detail 
in  Beach  on  Contributory  Negligence, 
§§  25-31 ;  Thompson  on  Negligence, 
1164-1172. 

*  Peoria  Bridge  Asso.  v.  Loomis, 
20  111.  235;  Chicago,  &c.  R.  Co.  v. 
Payne,  49  Id.  500.  An  instruction  to 
the  jury  that  *  *  if  the  employees  neg- 
lected to  ring  a  bell  or  sound  the 
whistle,  as  required  by  statute,  the 
plaintiff  was  entitled  to  recover  of  the 
company  for  killing  her  husband,  un- 
less he  was  guilty  of  a  greater  degree 
of  negligence,'^  was  held  to  be  too 


broad,  and  should  have  been  modified 
so  as  to  have  informed  the  jury  that 
the  negligence  of  the  deceased  must 
have  been  slight  as  compared  with 
that  of  the  defendant  (Chicago,  &c.  R. 
Co.  7f.  Lee,  60  111.  501).    To  the  same 
effect,  Chicago,  &c.  R.  Co.  v.  Har- 
wood,  90  111.  425.    An  instruction  that 
plaintiff  may  recover  unless  his  negli- 
gence was  equal  to  or  greater  than 
defendant,  is  erroneous  (Indianapolis, 
&c.    R.    Co.    V.  Evans,   88  111.  63). 
"  Ordinary  care  docs  not  exclude  the 
idea  of  all  negligence,  however  slight. 
A  plaintiff  may  be  entitled  to  recover, 
notwithstanding  he  has  been  slighdy 
negligent,  provided  the  defendant  was 
guilty  of  negligence  which,    in  com- 
parison with  it,  was  g^oss.    Within 
the  contemplation  of  that  rule,  where 
one  has  observed  ordinary  care  with 
reference   to  the    particular  circum- 
stances   involved,    for   his    personal 
safety,  he  has,  even  if  slightly  negli- 
gent, observed  all  the  care  the  law  re- 
quires of  him ;  and  where,  having  ob- 
served care,  he  is  injured  by  the  negli- 
gence of  another,  that  other  has  been 
guilty  of  the  degree  of  negligence  for 
which  the  law  charges  responsibility. 
The  injured  person  could  do  no  more 
to  entitle  himself  to  redress,  and  no 
higher  degree  of  culpability  is  essen- 
tial to  the  liability  of  the  person  caus- 
ing the  injury;  and  so  the  two  de- 
grees of  negligence,  if  the  person  ob- 
serving ordinary  care  has  been  at  all 
negligent,  when  compared  with  each 
other,   fall  within   the    opposite  ex- 
tremes of  negligence,  legally  consider- 
ed" (per  Scholfield,   J.,   in  Calumet 
Iron.  &c.  Co.  v.  Martin,  115  111.  358; 
3  N.  W.  Rep.  456.    A  plaintiff,  though 
guilty  of  negligence  contributing  to 
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mere  diflference  in  the  forms  of  words  ;  although  it  has  now 
developed  into  a  more  substantial  variation  from  the  gen- 
eral rule.  An  examination  of  the  facts  in  all  the  cases 
where  this  doctrine  was  first  propounded  shows  that  nothing 
more  was  meant  than  the  principle  already  stated,  that  the 
defendant  is  liable,  notwithstanding  the  plaintiff's  con- 
tributory negligence,  where,  after  notice  of  the  plaintiff's 
danger,  the  defendant  omitted  to  use  ordinary  care  to  avoid 
injury.*     Such  negligence,  in  view  of  the  plaintiff's  mani- 


the  injury  complained  of,  may  still  re- 
cover if  his  negligence  is  but  slight, 
and  that  of  the  defendant  gross  in 
comparison  therewith  (Chicago,  &c. 
K  Co.  v.  O'Connor,  13  111.  App.  62; 
Wabash,  &c.  R.  Co.  v.  Moran,  Id.  72 ; 
Union  Stock  Yard,  &c.  v.  Moiiaghan, 
Id.  148).     It  must  not  only  appear  that 
defendant's  negligence  is  gross,  and 
that  of  defendant  but  slight,  but  that 
they  are  so  when  compared  with  each 
other  (Pittsburgh,  &c.  R.  Co.  v.  Shan- 
non, 1 1  Id.  222 ;  Peoria,  &c.  R.  Co.  v. 
Miller,  Id.  375).     A  plaintjfT  who  is 
even  guilty  of  slight  negligence  may 
recover  of  a  defendant  who  has  been 
guilty  of  g^oss  negligence,  or  whose 
conduct  has  been  wanton  and  willful. 
Both  of  these  conditions  must  exist 
where  plaintiff  is  guilty  of  negligence, 
before  he  can  recover  (North  Chicago 
Rolling  Mills  Co.  v.  Monka,  4  Id.  664; 
Winchester  v.  Case,  5  Id.  486 ;  Illinois 
Centra]  R.  Co.  v.  Brookshire,   3  Id. 
225).    •'  It  has  never  been  the  law  in 
Illinois  that  the    negligence    of  the 
parties  might  be  weighed  in  a  scale 
and  plaintiff  recover  if  it  inclined  in 
his  favor.     If  defendant  on  becoming 
aware  of  plaintiffs  danger  fails  to  use 
ordinary  care  to  prevent  injuring  him, 
he  will  be  held  liable,  though  plaintiff 
neglects  to  use  reasonable  precaution 
to  avoid  injury  '*  (Earlville  v.  Carter, 
^  I<i-  34).    Before  the  rule  of  com- 


parative negligence  can  have  any  ap- 
plication, it  must  appear  that  the 
plaintiff  exercised  ordinary  care,  and 
that  the  defendant  was  guilty  of  gross 
negligence  (Gardner  v.  Chicago,  &c. 
R.  Co.,  17  Id.  262).  If  plaintiff  was 
not  in  the  exercise  of  ordinary  care  the 
doctrine  of  comparative  negligence  has 
no  application  (Chicago,  &c.  R.  Co.  v, 
Thorson,  11  Id.  631;  Chicago,  &c.  R. 
Co.  V,  Dougherty,  12  Id.  181;  sec 
Chicago,  &c.  R.  Co.  v.  Langley,  2  Id. 
505 ;  Lake  Shore,  &c.  R.  Co.  v.  fierlink, 
2  Id.  427).  It  is  the  duty  of  the  jury  to 
compare  the  negligence  of  the  respec- 
tive parties,  and  determine  from  such 
comparison  whether  the  one  is  slight 
and  the  other  g^oss ;  but  an  instruction 
which  requires  the  jury  to  find  whether 
the  negligence  of  the  plaintiff  was 
slight  and  that  of  the  defendant  gross, 
does  not  comply  with  the  rule,  and  is 
erroneous  (Chicago  v.  Dillon,  17  Id. 
355  ;  St.  Louis,  &c.  R.  Co.  v.  Andres, 
16  Id  292). 

*  Where  deceased  was  struck  by  a 
train  while  crossing  the  track  on  a 
public  street  in  Chicago,  and  there 
were  many  tracks  and  much  switching 
of  trains,  and  the  deceased  was  watch- 
ing for  a  train  ahead  of  him  to  pass, 
and  while  so  waiting,  was  struck  by 
another  train  which  was  running  at 
ten  miles  an  hour  in  violation  of  the 
city  ordinance,  it  was  held  that  the 
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fest  danger,  was  not  unreasonably  described  by  the  courts 
as  gross  negligence,  inasmuch  as  it  generally  implied  at 
least  an  indifference  to  the  injuries  which  might  be  suflFered 
by  another,  and  would  often  justify  a  verdict  of  willful  in- 
jury. But  there  is,  after  all,  an  important  distinction  be- 
tween the  two  rules ;  which  may  be  illustrated  by  suppos- 
ing a  railroad  engineer,  while  going  at  full  speed  upon  a 
portion  of  the  track  which  he  has  every  reason  to  believe 
to  be  entirely  clear  from  obstruction,  to  shut  his  eyes  and 
go  to  sleep  for  a  few  moments.  This  would  certainly  be 
gross  negligence  on  his  part ;  and  yet,  under  the  rule  gen- 
erally maintained,  a  person  who  was  unlawfully  on  the  track 
and  was  injured  by  the  train  under  these  circumstances, 
without  the  slightest  suspicion  on  the  part  of  the  engineer 
that  he  was  there  or  could  possibly  be  injured,  would  have 
no  right  of  action  ;  while,  if  the  same  engineer  actually  saw 
such  person,  under  exactly  the  same  circumstances,  a  very 
moderate  amount  of  negligence  on  his  part,  after  that  mo- 
ment, would  give  to  the  trespasser  a  right  of  action,  not- 
withstanding his  own  contributory  fault. 

§  103.  Rule  in  Georgia  and  Tennessee.— It  is  frequently 
said  that  the  rule  of  comparative  negligence  is  accepted  in 
Georgia.^  One  or  two  Georgia  decisions  seem  to  justify 
this  statement ;'  but  the  later  cases  seem  to  hold  a  different 
rule,  for  which  a  dissenting  judge  in  an  earlier  case 
struggled  hard,*  and,  as  it  appears,  in  the  end  successfully. 
This  is,  to  require  the  jury  to  mitigate  damages  in  propor- 

negligence  of  the  deceased  was   so  cago,  &c.  R.  Co.,  32  Iowa,  467.     Sec 

slight  compared  with  the  gross  negli-  the    cases    reviewed     in    Thompson 

gence  of  the  company,  that  the  verdict  Negl.    1165,  and  Beach  Contr.  Negl. 

for    plaintiff    should    be     sustained  §  29. 

(Pittsburgh,  &c.  R.  Co.  v.  Knutson,  »  Augusta,  &c.  R,  Co.  v.  McEl- 

69  111.  103).   See  also  Indianapolis,  &c.  murry,  24  Geo.  75;  Macon,  &c.  R. 

R.  Co.  V,  Galbreath,  63  Id.  436.  Co.  v,  Davis,  27  Id.  113. 

1  Whart.  Negl.  §  334;  Marble  v.  '  Benning,  J.,  Macon  R.  Co.  v. 

Ross,  124  Mass.  44;  O'Keefe  v.  Chi-  Wynn,  26  Geo.  250. 
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tion  to  the  plaintiflTs  contributory  negligence.^  In  Tennes- 
see, under  peculiar  statutes,  the  plaintiff's  contributory  neg- 
ligence, unless  the  direct  cause  of  his  own  injury,  seems,  in 
actions  against  railroad  companies,  not  to  be  a  bar  to  his 
action,  but  to  be  considered  in  mitigation  of  damages.* 

§  104.  Effect  of  violating  Sunday  law.— In  Massachusetts' 
and  Maine,*  which  were  originally  one  state,  and  in  Ver- 
mont,^ general  travel  on  a  highway  on  Sunday  has  always 
been  prohibited ;  and  it  is  therefore  held  in  those  states, 
that  an  ordinary  Sunday  traveler  cannot  recover  for 
injuries  suffered  from   obstacles    in    the   road*  or  other 


'  Atlanta,  &c.  R.  Ca.  v.  Ayers,  53 
Geo.  12;  Flanders  v.  Meath,  27  Id. 
358;  compare  Central,  &c.  R.  Co.  v. 
Gleason,  69  Id.  200;  Atlanta,  &c.  R. 
Co.  V.  Wyly,  65  Id.  120. 

*  Dush  V.  Fitzhugh,  2  Lea,  307 ; 
Railroad  Co.  v.  Walker,  11  Heisk. 
383;  Louisville,  &c.  R.  Co.  ».  Flem- 
ing, 14  Lea,  128;  East  Tennessee  R. 
Co.t^.  Fain,  12  Id.  35. 

»  Mass.  Pub.  Stat.  c.  98,  $  3. 

*  Maine  Rev.  Stat.  ch.  124,  $  20. 
Traveling  on  Sunday,  after  sunset,  is 
not  a  violation  of  the  statute  in  Maine 
(Bryant  V.  Biddeford,  39  Maine,  193^ 

*  Verm.  Gen.  Stat.  ch.  93,  §  3. 
**  No  one  shall  travel  on  the  Sabbath 
or  first  day  of  the  week,  except  from 
necessity  or  charity  "  (lb.).  The  New 
Hampshire  statute  declares  that  **  no 
person  shall  do  any  work,  business  or 
labor  of  his  secular  calling,  to  the  dis- 
turbance of  others,  etc.,  on  the  first 
day,  etc."  (N.  H.  Gen.  Stat.  ch.  255, 
i  3)'  In  that  state,  traveling  on  Sun- 
%» in  such  a  manner  as  not  to  dis- 
turb others,  does  not  bar  a  recovery 
for  an  injury  by  a  defect  in  the  high- 
way (Dutton  v.  Wcarc.  17  N.  H.  34). 

•  Bosworth  V,  Swansey,  10  Mete. 
3^3;  Jones  v,  Andover,  10  Allen,  18; 
HaU  2^.  Ripley,  119  Mass.  135;  Lyons 


V,  Desotelle,  124  Id.  387;  Smith  v. 
Boston,  &c.  R.  Co.,  120  Id.  490;  Hyde 
Park  V.  Gay,  120  Id.  589;  Connolly  v. 
Boston,  117  Id.  64;  Tillock  v,  Webb, 
56  Maine,  100 ;  Cratty  v,  Bangor,  57 
Id.  423.  Unless  the  traveler  makes  it 
appear  that  he  was  upon  an  errand  of 
charity  or  necessity,  he  cannot  recover 
(Feitalz/.  Middlesex  R.  Co.,  109  Mass. 
398 ;  Bucher  v,  Fitchburg,  &c.  R.  Co., 
131  Id.  156;  Davis  v.  Somerville,  128 
Id.  594 ;  Doyle  v,  Lynn,  &c.  R.  Co., 
118  Id.  195 ;  Hallz/.  Corcoran,  107  Id. 
251  ;  O'Connell  v.  Lewiston,  65 
Maine,  34;  Davidson  v,  Portland,  69 
Id.  116).  Walking  for  exercise  in  the 
open  air  on  Sunday  is  not  a  violation 
of  the  statute  (Hinckley  v,  Penobscot, 
42  Maine,  89).  In  Massachusetts,  it 
has  been  said  that  the  statute  does  not 
prohibit  an  act  which,  under  the  cir- 
cumstances, is  morally  fit  and  proper 
to  be  done  on  the  Sabbath  (Common- 
wealth V,  Knox,  6  Mass.  76;  Com- 
monwealth V,  Josselyn,  97  Id.  411; 
Commonwealth  v.  Sampson,  97  Id. 
407  ;  Flagg  V,  Millbury,  4  Cush.  243). 
Hence,  executing  a  will  on  Sunday  is 
proper  (Bennett  v.  Brooks,  9  Allen, 
118).  So  is  walking  for  the  purpose  of 
making  asocial  call  (Barker  z/.  Worces- 
ter, 1 39  Mass.  74).  In  Illinois,  it  is  held 
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§  105.  Plaintiff's  fault  in  representative  capacity. — Al- 
though the  point  is  not  made  entirely  clear  by  reported 
cases,  we  think  that  any  act  of  the  plaintiff  which  con- 
tributes to  his  injury,  although  done  by  him  purely  in 
some  representative  capacity  as  agent,  executor,  or  pub- 
lic officer,  is  a  defense  to  his  action,  as  much  as  if  it  had 
been  done  in  his  individual  capacity.  Thus,  where  an 
executive  officer  had,  by  his  own  fault  in  his  official 
capacity,  failed  to  provide  for  the  proper  repair  of  a 
highway,  it  was  held  that  he  could  recover  for  injuries 
suffered  by  him  through  defect  of  such  highway.^  But 
of  course  the  plaintiff  must  be  in  faulty  in  a  legal  sense ; 
and  if  he  has  made  an  error  which  contributes  to  his 
injury,  but  for  which  he  is  not  legally  in  fault,  this  is 
no  defense  to  the  action.  Thus,  a  public  officer,  decid- 
ing in  a  semi-judicial  capacity  in  favor  of  a  plan  for  cer- 
tain public  work,  is  not  deemed  guilty  of  contributory 
negligence,  in  his  action  for  damages  suffered  by  him 
through  defects  in  such  work,  although  such  defects  were 
the  result  of  the  adoption  of  that  plan ;  since  he 
could   not    be,  in  a  legal   sense,  in  fault,  in    his   decis- 


ion.' 

the  running  of  the  train  is  a  work  of 
necessity  or  charity;  and  if  it  is  not, 
and  while  so  laboring,  he  is  injured  by 
a  defect  in  the  railroad  track,  his  illegal 
act  necessarily  contributes  to  cause 
his  injury  (Read  v,  Boston,  &c.  R. 
Co.,  140  Mass.  199). 

»  Todd  V,  Rowley,  8  Allen.  51 ; 
Wood  V,  V\^aterville,  4  Mass.  422 ;  5 
Id.  294;  see  Loker  z/.  Brookline,  13 
Pick.  343.  See  a  very  peculiar  case, 
in  which  the  plaintiff,  being  an  officer 
of  the  defendant  corporation,  had 
offered  to  do  certain  work  necessary 
to  avoid  injury  to  his  property  by  the 
defendant's  ditch,  and  had  been  pre- 
vented from  doing  so  by  other  officers 
of  the  corporation.    Injuries  resulted 


to  him,  the  corporation  set  up  a  de- 
fense of  contributory  negligence  in  his 
action  apparently  on  the  mere  ground 
that,  being  a  corporator  and  officer,  he 
must  be  equally  in  fault  with  all  the 
officers ;  but  this  was  of  course  over- 
ruled (Burbank  v.  West,  &c.  Ditch 
Co.,  13  Nev.  431). 

*  The  plaintiff,  while  a  member  of 
a  city  council,  concurred  with  it  in 
adopting  a  plan  for  a  bridge.  The 
bridge  was  built,  and  the  abutments 
placed  so  that  they  obstructed  the  flow 
of  the  water  more  than  was  necessary, 
in  consequence  of  which  plaintiffs 
mill  was  stopped.  Held,  that  plaint- 
iff could  recover  (Perry  v,  Worcester, 
6  Gray,  544).    The  dicta  of  this  case 
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§  106.  Burden  of  proof;  conflict  of  decision.— The  rule  as 
to  which  party  bears  the  burden  of  proof  on  the  issue  of 
contributory  negligence  varies  greatly  in  different  States, 
and  has  been  complicated  by  conflicting  and  evasive  de- 
cisions, sometimes  in  the  same  State.  Practically,  all  the 
courts  agree  (except  where  a  different  rule  is  established 
by  statute)  that  the  fact  of  contributory  negligence  is  fatal 
to  the  plaintiff's  case,  no  matter  how  it  appears,  whether 
by  affirmative  evidence  on  the  part  of  the  defendant,  or  by 
inference  from  the  evidence  on  the  part  of  the  plaintiflf. 
It  is  quite  immaterial  who  proves  the  fact,  so  long  as  it  is 
proved.  This  is  a  just  rule,  and  may  be  considered  uni- 
versally settled.  As  to  whether  the  plaintiff  is  bound  to 
prove,  as  part  of  his  case,  his  freedom  from  contributory 
negligence,  three  propositions  are  stated :  ( i )  That  ordi- 
nary care  is  presumed,  and  if  plaintiff  can  prove  his  case 
without  showing  contributory  negligence,  the  burden  is: 
on  the  defendant:  (2)  That  plaintiff's  care  is  not  pre-^ 
sumed,  and  the  burden  is  on  him  to  prove  affirmatively^ 
the  exercise  of  due  care  :  (3)  That,  in  the  absence  of  evi- 
dence, there  is  no  presumption  either  way,  i.e.,  that  neither 
care  nor  the  want  of  it  is  presumable,  and  that,  if  the  facts 
show  a  duty  of  care,  the  plaintiff  must  give  some  evidence 
from  which  the  jury  may  infer  that  he  exercised  it :  other- 
wise he  need  not. 

§  107.  Burden  of  proof  onplaintifT.— It  has  been  decided  *  in 


go  beyond  the  text,  but  cannot,  as  we 
think,  be  sustained. 

^  So  held  in  Maine  (Chase  v.  Maine 
Centra]  R.  Co.»  ^^  Maine,  62 ;  State  v, . 
Maine  Central  R.  Co.,  76  Id.  357 ;  Ben- 
son V,  Titcomb,  72  Id.  31  ;  Gleason  v, 
Bremen,  5ord.222 ;  Buzzell  v,  Laconia 
Manfg.  Co.,  48  Id.  1 13 ;  Dickey  «/.  Maine 
Telegraph  Co.,  46  Id.  483;  Perkins  v. 
Eastern,  &c  R.  Co.,  29  Id.  307  ;  Merrill 
V,  Hampden,  26  Id.  234 ;  Kennard  v. 


Burton,  25  Id.  39 ;  French  v,  Bruns- 
wick, 21  Id.  29). 

Massachusetts  (Stock  v.  Wood, 
136  Mass.  353;  Wheelwright  z/.  Bos- 
ton, &c.  R.  Co.,  135  Id.  225;  Ri- 
ley V.  Conn.  River  R.  Co.,  lb.  293; 
Corcoran  v.  Boston,  &c.,  R.  Co., 
133  Id«  507;  Hinckley  v.  Cape  Cod 
R.  Co.,  120  Id.  257;  Prentiss  v. 
Boston,  112  Id.  43;  Crafts  v,  Boston, 
109  Id.  519;  Lane  v^  Atlantic  Works, 


^ 
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Maine,  Massachusetts,  Connecticut,  New  York,  North  Car- 


107  Id.  104;  Allyn  v,  Boston^  &c.  R. 
Co.,  105  Id.  77  \  Murphy  v,  Deane, 
loi  Id.  455  ;  Gaynor  v.  Old  Colony  R. 
Co.,  100  Id.  208;  Hickey  z/.  Boston, 
&c.  R.  Co.,  14  Allen,  429;  Callahan  z/. 
Bean,  9  Id.  401 ;  Wilson  v.  Charles- 
town,  8  Id.  138 ;  Robinson  v.  Fitch- 
burg  R.  Co.,  7  Gray,  92 ;  Lucas  v.  New 
Bedford  R.  Co.,  6  Gray,  64;  Parker  v. 
Adams,  12  Mete.  415;  Bosworth  v. 
Swansey,  10  Id.  363;  Bigelow  v. 
Rutland,  4  Gush.  247;  Adams  v. 
Carlisle,  21  Pick.  146;  Carsley  v. 
White,  21  Id.  254;  Lane  v,  Crombie, 
12  Id.  177).  The  burden,  however,  is 
upon  the  defendant  to  show  plaintiff's 
gross  or  willful  negligence  (Copley  v. 
New  Haven,  &c.  R.  Co.  136  Mass.  6). 
In  an  action  under  the  Massachusetts 
statute  making  common  carriers  liable 
for  the  death  of  a  passenger,  caused 
by  their  negligence,  it  is  not  necessary 
for  the  plaintiff  to  prove  that  deceased, 
if  a  passenger,  was  not  negligent 
(McKimble  v,  Boston,  &c.  R.  Co.,  139 
Mass.  542 ;  Commonwealth  v.  Boston, 
&c.  R.  Co.,  134  Id.  211);  because  it 
is  no  defense  to  an  action  brought 
under  that  statute,  that  the  passenger 
was  negligent  (Merrill  v.  Eastern  R. 
Co.,  139  Mass.  252). 

Connecticut  (Button  v,  Frink,  51 
Conn.  342 ;  Fox  v,  Glastonbury,  29  Id. 
204 ;  Beers  v,  Housatonic  R.  Co.,  19 
Id.  566;  Park  v.  O'Brien,  23  Id.  339; 
Billv.  Smith,  39  Id.  211). 

New  York  (Tolman  v.  Syracuse,  &c. 
R.  Co.,  98  N.  Y.  1 98 ;  rev'g  31  Hun,  397 ; 
Lee  z/.  Troy  Citizens  Gas  Co., 98  Id.  115; 
Hart  V.  Hudson  River  Bridge  Co.,  84 
Id.  56;  Hale  v.  Smith,  78  Id.  480; 
Holbrook  v.  Utica,  &c.  R.  Co.,  12  N. 
Y.  236;  affg  16  Barb.  113;  Caldwell 
-v.  N.  J.  Steamboat  Co.,  47  Id.  282; 


aff'g  56  Barb.  425 ;  Curran  v.  Warren 
Chemical,  &c.  Co.,  36  N.  Y.  153).  In 
Johnson  v.  Hudson  River  R.  Co.  (20 
N.  Y.  64;  affirming  6  Duer,  633), 
Denio,  J.,  said :  *'  I  am  of  opinion  that 
it  is  not  a  rule  of  law,  of  universal  ap- 
plication, that  the  plaintiff  must  prove 
affirmatively  that  his  own  conduct  on 
the  occasion  of  the  injury  was  cautious 
and  prudent.  The  onus  probandi  in 
this,  as  in  most  other  cases,  depends 
upon  the  position  ot  the  affair,  as  it 
stands  upon  the  undisputed  facts. 
Thus,  if  a  carriage  be  driven  furiously 
upon  a  crowded  thoroughfare,  and  a 
person  is  run  over,  he  would  not  be 
obliged  to  prove  that  he  was  cautious 
and  attentive,  and  he  might  recover, 
though  there  were  no  witnesses  of  his 
actual  conduct.  The  natural  instinct 
of  self-preservation  would  stand  in  the 
place  of  positive  evidence,  and  the 
dangerous  tendency  of  the  defendants 
conduct  would  create  so  strong  a 
probability  that  the  injury  happened 
through  his  fauilt,  that  no  other  evi- 
dence would  be  required.  But  if  one 
make  an  excavation  or  lay  an  obstruc- 
tion in  the  highway,  which  may  or  may 
not  be  the  occasion  of  an  accident  to 
a  traveler,  it  would  be  reasonable  to 
require  a  party  seeking  damages  for 
an  injury  to  give  general  evidence 
that  he  was  traveling  with  ordinary 
moderation  and  care.  The  obligation 
to  give  such  evidence  would  be  greater 
or  less,  according  as  the  impediment 
was  more  or  less  dangerous.  .  .  . 
The  culpability  of  the  defendant  must 
be  affirmatively  proved  before  the  case 
can  go  to  the  jury,  but  the  absence  of 
any  fault  on  the  part  of  the  plaintiff 
maybe  inferred  from  circumstances; 
and  the  disposition  of  men  to  take  care 
of  themselves  and  keep  out  of  diffi- 
culty may  properly  be  taken  into  con- 
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olina,  Indiana,  Michigan,  Illinois,   Iowa,  Mississippi,  and 


sideration.  Nor  is  it  correct  to  say, 
as  a  general  rule,  that  the  defendant 
must  himself  prove,  in  order  to  estab- 
lish his  defense,  that  the  plaintiff  was 
guilty  of  negligence.  That,  as  well  as 
the  absence  of  fault,  may  be  inferred 
from  the  circumstances,  and  the  negli- 
gent act  of  the  defendant  may  be  of 
such  a  mitigated  character,  that  a 
party  complaining  of  an  injury  from  it 
ought  to  show  that  it  occurred  with- 
out fault  on  bis  own  part.  This  seems 
to  me  entirely  consistent  with  the  prin- 
ciple that  the  jury  must,  in  order  to 
find  a  verdict  for  the  plaintiff,  be  able 
to  say  that  the  injury  happened  from 
the  negligence  of  the  defendant,  to 
which  the  plaintiff  did  not  by  any  act 
of  his  contribute.  .  .  .  The  true 
rule,  in  my  opinion,  is  this :  The  jury 
must  eventually  be  satisfied  that  the 
plaintiff  did  not,  by  any  negligence  of 
his  own,  contribute  to  the  injury.  The 
evidence  to  establish  this  may  consist 
in  that  offered  to  show  the  nature  or 
cause  of  the  accident,  or  in  any  other 
competent  proof.  To  carry  a  case  to 
the  jury,  the  evidence  on  the  part  of 
the  plaintiff  must  be  such  as,  if  be- 
lieved, would  authorize  them  to  find 
that  the  injury  was  occasioned  solely 
by  the  negligence  of  the  defendant.  It 
is  not  absolutelv  essential  that  the 
plaintiff  should  give  any  afRrmative 
proof  touching  his  own  conduct  on  the 
occasion  of  the  accident.  The  charac- 
ter of  the  defendant's  delinquency  may 
be  such  as  to  prove  prima  facte  the 
whole  issue ;  or  the  case  may  be  such 
as  to  make  it  necessary  for  the  plaint- 
iff to  show,  by  independent  evidence, 
that  he  did  not  bring  the  misfortune 
upon  himself.  No  more  certain  rule 
can  be  laid  down/'  It  was  further 
said,  in  that  case,  that  the  absence  of 
any  fault  on  the  part  of  the  plaintiff 
might  be  inferred  from  the  circum- 


stances, in  connection  with  the  ordi- 
nary habits,  conduct,  and  motives  of 
men.  We  quote  this  opinion  thus  at 
length,  because  it  is  the  best  statement 
of  the  rule  anywhere  made. 

North  Carolina  (Owens  v.  Rich- 
mond, &c.  R.  Co.,  88  N.  C.  502 ;  Dog- 
gett  V,  Richmond,  &c.  R.  Co.,  78  Id. 
305 ;  Manly  v,  Wilmington,  &c.  R. 
Co.,  74  Id.  655). 

Indiana  (Cincinnati,  &c.  R.  Co.  v^ 
Butler,  103  Ind.  31 ;  Lyons  v,  Terre 
Haute,  &C.R.  Co.,  loi  Id.  419;  Louis* 
ville,&c.  R.  Co.v.  Lockridge,  93  Id.  191; 
Louisville,  &c.  R.  Co.  v.  Head,  80  Id. 
117;  Gheens  v.  Golden,  90  Id.  427; 
Louisville,  &c.  R.  Co.  v,  Hagen,  87 
Id.  602;  Rushville  v,  Poe,  85  Id. 
83;  Mazfield  v,  Cincinnati,  &e.  R. 
Co.,  41  Id.  269 ;  Riest  v,  Goshen,  42 
Id.  339;  Jackson  v.  Indianapolis,  &c. 
R.  Co.,  47  Id.  454;  Ream  v.  Pitts- 
buigh,  &c.  R.Co..  49  Id.  93 ;  St.  Louis, 
&c.  R.  Co.  V,  Mathias,  50  Id.  65; 
Higgins  V,  Jeffersonville,  &c.  R.  Co., 
52  Id.  no;  Gramm  v,  Boener,  56  Id. 
497 ;  Jonesboro',  &c.  Co.  v,  Baldwin, 
57  Id.  86 ;  Sullivan  7/.  Toledo,  &c.  R. 
Co.,  58  Id.  26;  Indianapolis,  &c.  R. 
Co.  z/.  Caudle,  60  Id.  112,  and  many 
other  cases). 

Michigan  (Mitchell  v,  Chicago,&c. 
R.  Co.,  51  Mich.  236;  Teipelv.  Hilsen- 
degen,44  Id.  461;  Le  Baron  v.  Joslin,  41 
Id.  313;  Michigan,  &c.  R.  Co.  v,  Cole- 
man, 28  Id.  440;  Lake  Shore,  &c.  R. 
Co.  V.  Miller,  25  Id.  274 ;  Detroit  v. 
Van  Steinburg,  17  Id.  99). 

Illinois  (Missouri  Furnace  Co.  v. 
Abend,  107  111.  44 ;  Kipperley  v.  Rams- 
den,  83  Id.  354;  Chicago,  &c.  R.  Co.  v. 
Gregory,  58  Id.  272 ;  Galena,  &c.R.  Co. 
V.  Jacobs,  20  Id.  478;  Chicago  v. 
Major,  18  Id.  349;  Dyer  v.  Talcott,  16 
Id.  300). 

Iowa  (Slosson  v,  Burlington,  &c.R. 
Co.,  51  Iowa,  294;  Bonce  t/.  Dubuque, 
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Louisiana,  that  the  burden  rests  upon  the  plaintiff  of  prov- 
ing either  that  he  was  free  from  contributory  negligence,  or 
that  the  injury  is  in  no  degree  attributable  to  any  want  of 
care  on  his  part. 

§  108.  Burden  of  proof  on  defendant.— In  Vermont,^  New 
Hampshire,*  Rhode  Island/  New  Jersey,*  Pennsyl- 
vania,*^   Maryland,*    South    Carolina,*^    Georgia,®    Alaba- 


&c.  R.  Co.,  53  Id.  278 ;  Murphy  V.  Chica- 
go, &c.  R.  Co.,  45  Id.  661  \  Way  v. 
Illinois,  &c.  R.  Co.,  40  Id.  341 ;  Carlin 
V.  Chicago,  &c.  R.  Co.,  37  Id.  316; 
Benton  v.  Central  R.  Co.,  42  Id.  192; 
Nelson  v.  Chicago,  &c.  R.  Co.,  38  Id. 
564;  Shoemaker  z/.  Lacey,  38  Id.  277). 

Afi'ssi'sstppt  (V'lckshurg  v,  Hennes- 
sy,  54  Miss.  391 ;  Central,  &c.  R.  Co.  v. 
Mason,  51  Id.  234). 

Louisiana  (Moore  v.  Shreveport,  3 
La.  Ann.  645). 

*  Walker  v,  Westfield,  39  Verm. 
246;  Hill  z/.  New  Haven,  37  Id.  501; 

*  Bar]}er  v,  Essex,  27  Id.  62 ;  Hyde  v, 
Jamaica,  27  Id.  443 ;  Lester  v.  Pitts- 
ford,  7  Id.  158. 

*  Smith  V,  Eastern,  &c.  R.  Co.,  35 
N.  H.  366;  White  v.  Concord,  &c.  R. 
Co.,  30  Id.  207. 

*  Cassidy  v,  Angell,  12  R.  I.  447. 

*  Delaware,  &c.  R.  Co.  v,  Toffey, 
38  N.  J.  Law,  525 ;  N.  J.  Express  Co. 
If.  Nichols,  32  Id.  166;  33  Id.  434; 
Durant  v.  Palmer,  29  Id.  544;  Moore 
V,  Central  R.  Co.,  24  Id.  268. 

»  **  The  common-law  presumption 
is  that  every  one  does  his  duty,  until 
the  contrary  is  proved;  and  in  the  ab- 
sence of  all  evidence  on  the  subject, 
the  presumption  is  that  the  decedent 
observed  the  precautions  that  the  law 
prescribes  before  he  attempted  to 
cross  defendant's  railroad.  If  the 
plaintiff's  own  evidence  fails  to  dis- 
close contributory  negligence,  the  bur- 
den is  on  the  defendant  to  disprove 
care,  and  in  such  a  case  the  question 
is  one  for  the  jury'*  (per  Williams,  J., 


Pennsylvania  R.  Co.  v,  Weber,  76 
Penn.  St.  1 57).  S.  P.  Longenecker  v. 
Pennsylvania  R.  Co.,  105  Penn.  St. 
328;  Schum  V.  Pennsylvania  R.  Co., 
107  Id.  8;  Reading,  &c  R.  Co.  v. 
Ritchie,  102  Id.  425;  Mallory  v, 
Griffey,  85  Id.  275 ;  Pennsylvania  R. 
Co.  V.  Weber,  76  Id.  157;  Weiss  v. 
Pennsylvania  R.  Co.,  79  Id.  387 ;  87  Id. 
447 ;  Hays  v,  Gallagher,  72  Id.  136; 
Cleveland,  &c.  R.  Co.  v.  Rowan,  66 
Id.  393 ;  Pennsylvania  Canal  Co.  v, 
Bentley,  Id.  30;  Lehigh  Valley  R. 
Co.  V,  Hall,  61  Id.  361;  Bush  v. 
Johnston,  23  Id.  209 ;  Erie  v, 
Schwingle,  22  Id.  384;  Pennsylvania 
R.  Co.  V.  Fortney,  90  Id.  323 ;  Beatty 
V,  Gilmore,  16  Id.  463. 

•  Prince  George  County  v,  Buigess, 
61  Md.  29;  State  v.  Baltimore,  &c.  R. 
Co.,  58  Id.  482;  Freeh  v.  Philadel- 
phia, &c.  R.  Co.,  39  Id.  574 ;  North- 
em  Central  R.  Co.  v.  State,  31  Id. 
357.  So  far  as  Baltimore  v.  Marriott 
(9  Id,  160),  Irwin  v,  Sprigg  (6  Gill, 
200),  and  Owings  v.  Jones  (9  Md. 
108)  hold  the  contrary,  they  are  over- 
ruled. 

^  Crouch  V.  Charleston,  &c.  R. 
Co.,  21  S.  C.  495 ;  Carter  v,  Columbia, 
&c.  R.  Co.,  19  Id.  20;  Roof  V,  Rail- 
road Co.,  4  Id.  61;  Dannerv.  South 
Carolina  R.  Co. ,  4  Rich.  Law,  329. 

'  Thompson  v.  Central,  &c.  R. 
Co.,  54  Geo.  509.  In  a  note  to  the  re- 
port of  this  case,  the  court  say  that 
in  deciding  it  they  inadvertently 
omitted  to  consider  the  case  of  Camp- 
bell V,  Atlanta,  &c.  R.  Co.  C53  Id.  488), 
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ma/  Texas*  Kentucky*  West  Virginia*  Ohio,*  Wiscon- 
sin,* Minnesota/  Dakota,*  Missouri,*  Nebraska,^*  Kansas,^^ 
Colorado,"  Arizona,^  California**  and  Oregon,**  as  well  as 
the  Supreme  Court  of  the  United  States,**  and  therefore  in 


where  the  onus  was  held  to  be  on  the 
plaintiff,  but  add,  that  the  two  cases 
may  stand  '^  to  be  reviewed  and  com- 
pared hereafter.*^  In  Branan  v.  May 
(17  Geo.  136)  the  burden  seems  to 
have  been  imposed  on  the  plaintiff  to 
show  his  exercise  of  care. 

•  Mobile,  &c,  R.  Co.  v.  Crenshaw, 
65  Ala.  566;  Holt  V.  Whatley,  51  Id. 
569;  Smoot  V.  Wetumpka,  24  Id. 
112. 

•  Dallas,  &c.  R.  Co.  v.  Spicker,  61 
Tex.  427;  Houston,  &c.  R.  Co.  v. 
Cowscr,  57  Id.  293;  Texas,  &c.  R. 
Co.  V,  Murphy,  46  Id.  356 ;  compare 
Gulf,  &c.  R.  Co.  V,  Rediker,  2  So.  W. 
Rep.  513. 

'  Louisville,  &c.  R.  Co.  v,  Goetz, 
79  Ky.  442  ;  Kentucky,  &c.  R.  Co.  z/. 
Thomas,  Id.  160;  Louisville  Canal 
Co.  V,  Murphy,  9  Bush,  522 ;  Paducah, 
&c.  R.  Co.  V.  Hoehl,  12  Id.  43. 

•  Fowler  v.  Baltimore,  &c.  R.  Co., 
18  W.  Va.  579;  Sheff  v.  Huntington, 
16  Id<  317;  Snyder  v,  Pittsburgh,  &c. 
R.  Co.,  II  Id.  14. 

•  Baltimore,  &c.  R.  Co.  v.  Whit- 
^re,  35  Ohio  St  627  ;  Cleveland,  &c. 
R.  Co.  V.  Crawford,  24  Id.  636. 

•  Hoth  V.  Peters,  55  Wise.  405  ; 
Randall  v.  Northwestern  T.  Co.,  54 
Id.  147 ;  Prideaux  v.  Mineral  Point,  43 
Id.  513;  Bessex  v,  Chicago,  &c.  R. 
Co.,  45  Id.  477 ;  Hoyt  v.  Hudson,  41 
Id.  105;  Potter  V,  Chicago,  &c.  R. 
Co.,  21  Id.  372;  22  Id.  615  ;  Achten- 
hagen  v,  Watertown,  18  Id.  331 ;  Mil- 
waukee, &c.  R.  Co.  V.  Hunter,  11  Id. 
160.  There  was  some  confusion  in 
the  Wisconsin  cases  prior  to  the  de- 
cision of  Hoyt  V.  Hudson  (supra),  it 
having  been  held,  in  Chamberlain  v. 


Milwaukee,  &c.  R.  Co.  (7  Wise.  425) 
and  in  Dressier  v,  Davis  (lb.  527), 
that  the  burden  was  on  the  plaintiff, 
but  these  cases  were,  after  a  full  dis- 
cussion, expressly  overruled  in  Hoyt  v, 
Hudson. 

^  Hocum  V,  Weitherick,  22  Minn. 
152. 

^  Sanders  v.  Rister,  i  Dak.  151. 
*  Stephens  v»  Macon,  83  Mo.  345  ; 
Buesching  v.  St.  Louis  Gas  Light  Co., 
73  Id.  219 ;  Hicks  v.  Pacific,  &c.  R. 
Co.,  64  Id.  430;  65  Id.  34;  Howen- 
stein  V,  Pacific,  &c.  R.  Co.,  55  Id.  33; 
Thompson  v.  North  Missouri  R.  Co., 
51  Id.  190;  Huckshold  v,  St.  Louis, 
&c.  R.  Co.,  2  So.  W.  Rep.  794. 

*®  Lincoln  v.  Walker,  18  Neb.  244. 

*^  Kansas,  &c.  R.  Co.  v.  Philli- 
bert,  25  Kans.  583 ;  Kansas,  &c.  R. 
Co.  V.  Pointer,  9  Id.  620;  14  Id.  38. 

* '  Sanderson  v,  Frazier,  8  Colo,  79. 

*•  Lopez  V.  Central,  &c.  Mining 
Co.,  I  Ariz.  464. 

**  McDougall  V.  Central,  &c.  R. 
Co.,  63  Cal.  431 :  Nehrbas  v.  Central, 
&c.  R.  Co.,  62  Id.  320;  McQuilken  v. 
Central,  &c.  R.  Co.,  50  Id.  7;  Rob- 
inson V.  Western,  &c.  R.  Co.,  48 
Id.  409;  Gay  v.  Winter,  34  Id.  153 

*•  Grant  v.  Baker,  12  Oregon,  329, 
distinguishing  Walsh  v,  Oregon,  &c. 
R.  Co.,  10  Id.  250. 

*  •  Hough  V.  Railroad  Co.,  100  U.  S. 
213;  Indianapolis,  &c.  R.  Co.  v.  Hoist, 
93  Id.  291 ;  Railroad  Co.  v,  Gladmon, 
1 5  Wall.  401 ;  Morgan  v.  Illinois,  &c. 
Bridge  Co.,  5  Dill.  C.  C.  96;  Knares- 
borough  V,  Belcher,  8cc.  Mining  Co., 
3  Sawyer,  446;  The  America,  6  Bene- 
dict, 122. 
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all  the  Federal  Courts,  the  burden  of  proof  as  to  contrib- 
utory negligence  rests  upon  the  defendant. 

§  109.  Burden  ought  to  be  on  defendant— Our      own 
view  of  the  question  agrees  entirely  with  that  expressed 
by  Duer,  J.,  in  the  New  York  Superior  Court.^     That 
able  judge  held,  negligence  on  the  part  of  the  plaintiff  to 
be  a  mere  matter  of  defense,  to  be  proved  affirmatively  by 
the  defendant,  though  it  might,  of  course,  be  inferred  from 
the  circumstances  proved   by  the  plaintiff.     He   pointed 
out  that  parties  were  never  required  to  proved  negative 
matters  of  this  kind,  and  also  that  it  had  never  been  h    "• 
necessary,  in  a  complaint  upon  negligence,  to  aver  t 
the  plaintiff  had  taken  due  care.^     It  is  true,  as  is  s 
in  one  place,  by  the  way  of  argument  in  support  of 
rule  throwing  the  burden  of  proof  upon  the  plaintiff,  t 
he  cannot  recover  unless  two  things  concur, — neglige 
on  the  part  of  the  defendant,  and  freedom  from  contri^ 
tory  fault  on  his  own  part ;  *  but  if  this  proves  that  the 
plaintiff  is  bound  to  prove  both  propositions,  why  should 
he  not  also  be  bound  to  prove  every  other  fact  which 
must  concur  to  enable  him  to  support  his  action  ?     And 
what  possible  ground  of  distinction  can  there  be  between 
the  rule  forbidding  a  plaintiff  to  recover,  when  his  negli- 
gence has  contributed  to  the  injury,  and  that  which  prevents 
a  recovery  for  fraud  when  the  parties  are  in  pari  delicto? 
Yet  we  are  not  aware  of  any  case  in  which  it  has  been 
held  that  the  plaintiff  in  such  actions  must  assume  the 
burden  of  showing  himself  free  from  fault.     The   rea- 
son why  the  plaintiff  is  not  required  to  prove  these  neg- 
ative circumstances  is  that  they  are  presumed,  as  in  accord- 

*  Johnson  z/.  Hudson  River  R.  Co.,      Cas.  41).    The  contrary  is  settled  in 
5  Duer,  21.  Indiana  (Rogers  v,  Overton,  87  Ind. 

*  This  is  now  settled  law  in  New      411). 

York  (Lee  v.  Troy,  &c.  Gas  Co.,  98  »  Per  Strong,  J.,  Button  v,  Hudson 

N.  Y.  U5),  and  in  England  (Wakelin      R.  Co.,  18  N.  Y.  248. 
V,  Southeastern  R.  Co.,  L.  R.  12  App. 
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ance  with  the  natural  order  and  general  state  of  things ; 
anjl  we  think  that  it  is  equally  to  be  presumed  that  every 
person  uses  ordinary  care.  Certainly  that  presumption 
has  been  always  held  to  exist  in  favor  of  a  defendant ;  ^  and 
.■ t J e !_■-_  ^  distinction  un- 


22  Barb.  574- 

■  See  BuUon  v.  Hudson  River  R. 
Co.,  18  N.  Y.  348.  There  the  injured 
person  was  seen  lying  upon  the  track, 
before  the  train  came  along. 

■  In  an  action  against  a  town  for 
injuries  from  defective  sidewalk,  same 
evidence  was  introduced  10  show  the  in- 
jury was  due  to  plamiifTa  intoxication. 
Held,  that  plaintiff  was  then  bound  to 
show  by  a  preponderance  of  evidence 
that  he  was  not  intoxicated  (Hubbard 
V.  Mason  City,6o  Iowa,  400) ;  S.  p.  Bar- 
ker V.  Savage,  i  Sweeny,  j88.  The 
intoxication  may  be  proved  byopinions 
of  eye-witnesses  (People  v.  Eastwood, 
14  N.  Y.  562)1  but  not  by  declara- 
tions of  a  third  person  not  made  a  part 
of  the  r«^«/iz  (Chicago,  &c.  R.  Co. 
V.  Bell,  79  III.  102). 

*  In  Button  v.  Hudson  River  R. 
Co.  (18  N.  Y.  248),  weight  was  justly 
attached  to  this  circumstance.  Even 
a  slight  d^ree  of  intoxication  must  be 
considered  by  the  jury  (Fitzgerald  v. 


low  OTcrbalanced, 

the  presumption 
ipose  to  exist  in 
i  in  a  position  of 
the  time  of  the 
""  lor,  even  though 

ly  evidence  tend- 
ffice  to  turn  the 
n  the  things  or 

sc.  354}.  Intoxication 
>ut  not  conclusive,  ev- 
idence of  negl^nce  (Stuart  v.  Ma- 
chiasport,  48  Maine,  477;  Baker  v. 
Portland,  58  Id.  199;  Wynn  f .  Allard, 
5  Watts  &  S.  524). 

'  It  is  said  (Cassidy  v.  Angell, 
12  R.  I,  477),  that  the  jury  may 
consider  the  plaintiffs  habits  as 
to  temperance  and  caution.  But 
there  is  no  rule  of  evidence  which 
authorizes  the  introduction  of  testi- 
mony to  prove,  that  the  plaintiff, 
injured  by  a  defect  in  a  highway, 
was  an  habitually  reckless  or  care- 
less driver  (Brennan  v.  Friendship, 
Wise.  ;  29  N.  W.  Rep.  90a).  In 
Hampson  v.  Taylor  (  R.  I,  ;  8 
Atl,  Rep.  332),  where  in  the  course  of 
the  trial,  the  defendant  asked  a  wit- 
ness called  by  him  if  the  plaintiff  was  a 
man  of  intemperate  habits,  it  was  held 
that  plaintifTs  objection  to  the  question 
was  properly  sustained,  the  court  say- 
ing: "  If  the  plaintiff  was  sober  when 
he  fell  [on  an  icy  sidewalk],  the  fact 
that    he    was  of  intemperate  habits 
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faults  in  the  persons  employed  by  the  plaintiff  contributed 
to  his  injury,  the  burden  is  clearly  upon  him  to  show,  .not 
only  that  he  did  not  know  or  suppose  that  such  defects  or 
faults  existed,  but  also  that  he'  was  in  no  fault  for  not 
knowing  of  their  existence.^  Forgetfulness  of  that  which 
was  well  known,  and  ought  to  have  been  remembered,  is 
some  evidence  of  negligence.*  And  if  it  appears  certain 
that  the  plaintiff  neglected  some  duty,  and  highly  probable 
that,  if  he  had  not  neglected  it,  he  would  not  have  suffered 
the  injury,  the  question  of  contributory  negligence  cannot 
be  left  to  the  jury,  but  must  be  decided  adversely  to  the 
plaintiff.*  An  admission  by  plaintiff,  out  of  court,  that  he  was 


would  not  preclude  his  recovery,  and 
we  do  not  think  that  the  mere  proof 
that  he  was  of  intemperate  habits 
would  warrant  the  inference  that  he 
was  not  sober.  The  accident  occurred 
in  early  morning,  and  the  sidewalk 
was  admittedly  glazed  with  ice." 

»  Winship  v.  Enfield,  42  N.  H.  197. 
The  fact  that  plaintiff  was  incapable 
by  reason  of  years  or  of  physical  or 
mental  infirmity  of  taking  the  same 
care  of  himself  as  ordinarily  prudent 
persons  take  is  competent,  (Curtis  v, 
Avon,  &c.  R.  Co.,  49  Barb.  148 ;  Casey  v. 
N.  Y.  Central  R.  Co.,  6  Abb.  N.  C.  104, 
and  1 16,  note).  It  cannot  be  laid  down 
as  a  universal  rule  that  it  is  negligence 
for  a  blind  man  to  walk  a  public  street 
unattended.  It  should  be  left  to  the 
jury  to  say  (Smith  v,  Wildes,  143  Mass. 
81 ;  10  N.  E.  Rep.  446  [trap  door  in 
sidewalV];  citing  Davenport  v.  Ruck- 
man,  37  N.  Y.  568 ;  Harris  v,  Uebel- 
hoer,  75  Id.  170;  Sleeper  v.  Sandown, 
52  N.  H.  244). 

'  Attempting  in  the  dark  to  pass 
an  open  cellar  way  in  a  sidewalk, 
with  knowledge  of,  but  for  the  time 
forgetting  its  existence,  is  contributory 
negligence  (Bruker  v,  Covington,  69 
Ind.  33),  and  will  cast  the  burden  on 
plaintiff  to  show  that  he  was  justified 


in  exposing  himself  to  the  danger 
(Coates  V,  Burlington,  &c.  R.  Co., 
62  Iowa,  486) ;  S.  P.,  King  v,  Thomp- 
son, 87  Penn.  St.  365;  Frost  v.  Walt- 
ham,  12  Allen,  85  ;  Reed  t^.  Northfield, 
13  Pick.  94.  In  Driscoll  v.  New  York 
(II  Hun,  loi),  decedent  had  for  some 
years  resided  on  the  northeast  comer 
of  two  streets,  on  the  southeast  cor- 
ner of  which  a  hole  had  existed  in  the 
sidewalk  for  several  years.  She  fell 
into  the  hole,  and  received  injuries 
from  which  she  died  soon  after.  Held, 
that  the  question  whether  her  failure 
to  direct  her  attention  to  the  existence 
of  the  hole,  on  account  of  her  mind 
engrossed  in  business,  was  such  con- 
tributory negligence  as  prevented  a 
recovery,  was  properly  left  to  the  jury. 
(See  §  loi,  ante,)  A  person  running 
along  a  street  with  which  he  was 
familiar  and  stumbling  over  a  stepping- 
stone  at  the  edge  of  the  sidewalk, 
where  there  was  abundant  room  for 
him  to  pass,  and  a  very  small  portion 
of  the  stone,  upon  which  he  fell,  ob- 
structing the  sidewalk,  and  the  street 
being  lighted, — Held,  guilty  of  con- 
tributory negligence  (Dubois  t'.  Kings- 
ton, 102  N.  Y.  219). 

*  Sprong  V,  Boston,  &c.  R.  Co., 
60  Barb.  30  ;   Fink  v,  Coe,  4  Greene 
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in  faulty  is  entitled  to  great  weight,  but  is  not  necessarily 
conclusive  against  him.^ 

§  III.  What  proof  of  care  sufficient— In  the  courts 
which  require  the  plaintiff  to  prove  affirmatively  the  ex- 
ercise of  due  care,  it  is  nevertheless  universally  held  that 
such  proof  need  not  be  direct,  but  may  be  inferred  from 


[Iowa],    555;    Stoeckman    v,  Terre 
Haute,  &c.  R.  Co.,  15  Mo.  App.  503. 
*  Zemp  V,  Wilmington,  &c.  R.  Co., 
9  Rich.  Law,  84.    Declarations  of  the 
injured  person  made  at  the  time  of  the 
injury  or  immediately  afterwards,  are 
admissible  as  part  of  the  res  gesta 
(Stein    V.    Grand    Ave.    R.    Co.,  10 
Phila.    440;    Friedman   v.    Railroad 
Co.,    7  Id.  202;   Lund  v,   Tyngsbo- 
i^ugh,     9   Cush.     36;   Brownell    v. 
Missouri  Pac.  R,  Co.,  47  Mo.   239; 
Entwistle  v,   Feighner,  60  Id.   214; 
Bass  V,  Chicago,  &c.  R.  Co.,  42  Wise. 
654) ;  but  declarations  made  afterwards 
and  constituting  merely  a  narrative  of 
a  past  transaction,  are  not  part  of  the 
risgesta^  and  not  admissible  as  such 
(Waldele  v,  N.  Y.  Central  R.  Co..  95 
N.   Y.   275  ;  Martin  v.   N.  Y.  &  N. 
Haven  R.  Co.,  103  Id.  626;  Cleveland, 
&c.  R.  Co.  V,  Mara,  26  Ohio  St.  185; 
Illinois  Central  R.  Co.  v,  Sutton,  42 
111.  438 ;  Chicago,  &c.  R.  Co.  v.  How- 
ard, 6  111.  App.   569;    Fitzgerald  v, 
Weston,  52  Wise  354 ;  Shaw  v.  Bos- 
ton, &c.  R.  Co.,  8  Gray,  45 ;  Taylor  v. 
Grand  Trunk  R.  Co.,  48  N.  H.  304). 
Compare  Cooper  v.  Chicago,  &c.  R. 
Co.  (44  Iowa,  134),  and  Ohio,  &c.  R. 
Co.  V,  Hammersley  (28  Ind.  371),  as 
to  injured  person's  declarations  made 
at   any   time,    being   admissible,    as 
against  interest.    Evidence  of  the  acts 
and  declarations  of  other  persons  in 
the  same  peril  is  competent  as  part  of 
the  resgesta^  and  also  as  evidence  of 
what  was  deemed  prudent  by  those 
thus  exposed  (Twomley   v.    Central 
Park,    &c.   R.  Co.,   69  N.   Y.    158; 


Galena  R.  Co.  v.  Fay,  i6  111.  558 ; 
Mobile,  &c.  R.  Co.  v,  Ashcroft,  48 
Ala.  16).  Plaintiff's  contemporaneous 
declarations  as  to  the  nature  and  ex- 
tent of  his  injury,  are  admissible  (Were- 
ly  V,  Persons,  28  N.Y.  344;  Gardners. 
Bennett,  38  N.  Y.  197).  The  fact  that 
the  person  killed  had  warned  others 
against  committing  the  act  which 
caused  his  death,  is  admissible  to  prove 
contributory  negligence  (Lehigh  Val- 
ley Coal  Co.  V,  Jones,  86  Penn.  St. 
432) ;  and  so  are  warnings  given  to  the 
deceased  (Central  R.  Co.  v.  Sears,  59 
Geo.  436).  In  a  suit  by  a  wife,  sub- 
sequent declarations  of  her  husband  as 
to  the  cause  of  the  injury  are  not  ad- 
missible (Keller  v.  Railroad  Co.,  27 
Minn.  178);  nor  are  the  declarations  ot 
the  wife  as  to  the  cause  of  the  injury 
admissible  as  against  her  husl>and,  the 
plaintiff  (Stillwell  v.  N.  Y.  Central  R. 
Co.,  34  N.  Y.  29).  Compare  Louis- 
ville. &c.  R.  Co.  V.  Richardson,  66 
Ind.  43;  Fitzgerald  v,  Weston,  52 
Wise.  354.  Declarations  of  defend- 
ant's servant,  at  the  time  of  the  acci- 
dent, that  plaintiff  was  not  to  blame 
(Lane  v,  Bryant,  9  Gray,  245),  or 
made  afterwards  as  to  cause  of  the 
accident  (Alabama,  &c.  R.  Co.  v. 
Hawk,  72  Ala.  112;  Aldridge  v. 
Midland  Furnace  Co.,  78  Mo.  559), 
are  inadmissible.  The  fact  that 
declarations  were  dying  declarations 
is  not  ground  for  admitting  them  in  a 
civil  action  (Spatz  v,  Lyons,  55  Barb. 
476;  Marshall  v,  Chicago,  &c.  R.  Co., 
48  111.  475). 
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circumstances;^  and  that  the  exercise  of  such  care  may- 
be inferred  from  the  absence  of  all  appearance  of  fault 
on  his  part,  under  the  circumstances  of  the  case.*  The 
circumstances  may  be  considered  in  connection  with  the 
ordinary  habits,  conduct  and  motives  of  men ;  *  and  the 
fact  that,  when  last  seen,  a  deceased  person  was  pro- 
ceeding, with  due  care,*  or  was  found  in  a  situation 
indicating  the  exercise  of  suth  care,*  will  sustain  a  find- 
ing in  his  favor.  An  inference  of  care  arises  from  the 
instinct  of  self-preservation/  though   this  alone   is   not 


*  So  hcM  in  Maine  (French  v, 
Brunswick,  21  Me.  29 ;  Foster  2/.  Dix- 
field,  18  Id.  380);  Massachusetts 
(Mayo  V.  Boston,  &c  R.  Co.,  104 
Mass.  137;  Prentiss  v,  Boston,  &c. 
R.  Co.,  112  Id.  43;  Nichols  v.  Smith, 
115  Id.  332;  Hinckley «/.  Cape  Cod  R. 
Co.,  120  Id.  257);  Rhode  Island  (Cas- 
sidy  V,  Angell,  12  R.  I.  447);  New 
York  (Johnson  v,  Hudson  River  R. 
Co.,  20  N.  Y.  64 ;  Ernst  v,  Hudson 
River  Co.,  35  Id.  9 ;  Wilds  v,  Hudson 
River  Co.,  24  Id.  430;  Tolnnan  v, 
Syracuse,  &c.  R.  Co.,  98  Id.  198; 
Lee  V.  Troy,  &c.  Gas  Co.,  Id.  115; 
Taber  V.  Delaware,  &c.  R.  Co.,  71  Id. 
489;  Maher  v.  Central  Park,  &c.  R. 
Co.,  67  Id.  52;  Jones  z/.  N.  Y.  Central 
R.  Co.,  10  Abb.  N.  C.  200);  Penn- 
sylvania (Hays  V,  Gallagher,  72  Penn. 
St.  1 36 ;  Lackawanna,  &c.  R.  Co.  v, 
Doak,  52  Id.  379) ;  Iowa  (Nelson  v. 
Chicago,  &c.  R.  Co.,  38  Iowa,  564; 
Murphy  v.  Chicago,  &c.  R.  Co.,  45 
Id.  661);  Illinois  (Illinois  Cent.  R. 
Co.  V.  Crag^n,  71  111.  177);  Indiana 
(Indiana,  &c.  R.  Co.  v,  Greene,  106 
Ind.  279 ;  Terre  Haute,  &c.  R.  Co.  v. 
Buck,  96  Id.  346,  363) ;  Missouri 
(McKissock  v,  St.  Louis,  &c.  R.  Co., 
73  Mo.  456;  Buesching  v,  St.  Louis, 
Gas  Co.,  lb.  219);  Wisconsin  (Cas- 
tello  V,  Landwehr,  28  Wise.  522); 
Colorado  (Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  442). 


'  In  a  collision,  the  presumption 
is  in  favor  of  a  plaintiff,  whose  vessel 
lies  at  anchor,  as  against  one  in  mo- 
tion (Bill  V.  Smith,  39  Conn.  206). 

■  Johnson  v,  Hudson  River  R.  Co , 
20  N.  Y.  64;  affi'g  6  Duer,  633. 

*  Greenleaf  v.  Illinois  Central  R. 
Co.,  29  Iowa,  14. 

*  Johnson  v,  Hudson  River  R.  Co., 
supra.  In  California,  it  has  been  held 
that  though  there  was  some  evidence 
showing  ftegligence  on  the  part  of  the 
deceased,  for  whose  death  the  action 
was  brought,  yet  a  verdict  for  plaintiff 
might  be  supported  on  the  theory  that 
the  jury  did  not  consider  such  n^i- 
gence  the  proximate  cause  of  the  acci- 
dent, but  as  caused  proximately  by 
the  unskillfulness  and  incompetency 
of  the  train  engineer  (Brown  v.  Cen- 
tral Pac.  R.  Co.,  68  .Cal.  171 ;  2  Pac. 
Rep.  512). 

«  Absence  of  fault  on  the  part  of 
the  deceased  may  be  inferred  from  a 
general  and  known  disposition  of  men 
to  take  care  of  themselves,  and  to  keep 
out  of  the  way  of  difficulty  and  danger 
(Northern  Cent.  R.  Co.  v.  State,  31 
Md.  357),  taking  into  consideration 
his  character  and  habits  as  proved 
(Gay  V.  Winter,  34  Cal.  153;  Mac- 
Dougal  7/.  Central  R.  Co.,  63  Id.  431 ; 
Morrison  v.  N.  Y.  Central  R.  Co.,  63 
N.  Y.  643 ;  Greenleaf  v,  Illinois  Cen- 
tral R.  Co.,  29  Iowa,  14).  To  the  same 
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enough  to  establish  the  fact ;  it  is  only  where  there  is 
no  reliable  proof  to  the  contrary,  or  there  is  a  rational 
doubt  upon  the  evidence  as  to  the  conduct  of  the  party, 
that  such  a  presumption  can  be  invoked.^  The  facts  that 
the  plaintiff  was  a  careful  and  prudent  person,  and  that 
he  had  been  careful  on  other  occasions,  are  not  competent 
to  disprove  contributory  negligence,  where  the  burden  is 
upon  the  plaintiff.^ 

§  112.  Inference  from  circumstances.— In  the  same  courts, 
the  plaintiffs  freedom  from  contributory  fault  may  be  in- 
ferred from  the  absence  of  all  appearance  of  fault,  either 
positive  or  negative.*  Though  there  was  no  eye-witness 
of  the  accident,  and  although  its  precise  cause  and  manner 
of  occurrence  are  unknown,  an  inference  of  freedom  from 
fault  on  the  part  of  the  injured  person  becomes  possible, 
if  the  surrounding  facts  and  circumstances  reasonably  in- 
dicate that  the  accident  might  have  happened  without  such 
fault  In  such  a  case,  a  question  of  fact  arises  to  be  solved 
by  the  jury,  requiring  a  choice  between  possible,  but 
divergent,  inferences.  But  where  the  facts  and  circum- 
stances do  not  establish,  or  tend  to  establish,  the  existence 
of  some  cause  of  the  accident  consistent  with  care  on  the 
part  of  the  injvured  person,  and  contributory  negligence  is 
the  only  and  necessary  inference  to  be  drawn,  the  plaintiff 
has  not  successfully  borne  the  burden  resting  upon  him.'^ 


effect,  Allen  v,  Willard,  57  Penn.  St. 
374;  Cleveland,  &c.  R.  Co.  v.  Rowan, 
66  Id.  393 ;  Thomas  v,  Delaware,  &c. 
R,  Co.,  8  Fed.  Rep.  731. 

^  Philadelphia,  &c.  R.  Co.  v,  Steb- 
bing,  62  Md.  504 ;  Maryland  Cent.  R. 
Co.  V,  Neubeur,  lb.  391. 

*  Morris  v.  Blast  Haven,  41  Conn. 
254.  That  a  prudent  man  would  have 
acted  in  the  same  manner  as  plaintiff 
acted  has  been  held  to  be  admissible 
(Burkett  v.  Bond,  12  III  87). 
>  Mayo  V.  Boston,  &c.  R.  Co.,  104 


Mass.  137;  Prentiss  v.  Boston,  112  Id, 
43:  see  Cook  v.  Metropolitan  R.  Co., 
98  Id.  361;  Wright  V,  Fort  Howard, 
60  Wise.  119;  Hoth  V.  Peters^  55  Id. 
411. 

*  Where  the  uncontradicted  evi- 
dence proves  such  a  glaring  act  of 
carelessness  on  the  part  of  plaintiff  as 
to  amount  in  law  to  contributory  neg- 
ligence, it  is  the  duty  of  the  court  to 
decide  the  question  without  the  inter- 
vention of  the  jury,  but  in  no  case  un- 
less such  conduct  of  plaintiff  is  estab- 
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If  the  inference  of  plaintiflF's  negligence,  from  the  facts 
disclosed,  is  not  an  inevitable  and  necessary  one,  the  ques- 
tion should  be  submitted  to  the  jury :  ^  otherwise  not 
Where  the  facts  surrounding  the  occurrence  of  the  acci- 
dent are  only  partially  disclosed,  and  they  are  equally  con- 
sistent with  the  plaintiff's  care  on  the  one  hand,  and  want 
of  care  on  the  other,  the  plaintiffs  case  is  not  complete, 
and  he  must  suffer  a  non-suit.® 


llshed  by  clear  and  uncontradicted 
evidence  (McMahon  v.  Northern  Cen- 
tral R.  Co.,  39  Md.  438).  While  it  is 
true  that  negligence  is  a  question  of 
fact  which  should  be  left  to  the  jury, 
yet  if  an  injured  person  is  guilty  of 
gross  negligence,  or  fails  to  observe 
ordinary  care  and  caution  to  avoid 
danger,  it  is  proper  to  instruct  the  jury 
that  he  cannot  recover  (Chicago,  &c. 
R.  Co.  V.  Scates,  90  III  586).  In  Tol- 
man  v.  Syracuse,  &c.  R.  Co.  (98  N.  Y. 
198)  plaintiffs  intestate  was  killed  at 
a  railroad  crossing  on  a  dark,  misty 
night.  The  head-light  of  the  locomo- 
tive could  have  been  seen  at  a  dis- 
tance much  more  than  sufficient  to 
have  given  him  warning,  and,  had  he 
looked,  to  have  enabled  him  to  escape 
injury.  Held,  that  the  evidence  was 
insufficient  to  make  the  question  of 
contributory  negligence  one  of  fact, 
and  that  a  refusal  of  non-suit  was 
error  (reversing  31  Hun,  397).  S.  P. 
Becht  V,  Corbin,  92  N.  Y.  658 ;  Con- 
nelly z/.  N.  Y.  Central  R.  Co.,  88  Id. 
346;  Greany  v.  Long  Island  R.  Co., 
loi  Id.  419;  Pennsylvania  R.  Co.  v, 
Righter,  42  N.  J.  Law,  180;  N.  J.  Ex- 
press Co.  V,  Nichols,  33  Id.  434;  afPg 
32  Id.  166;  Flemming  v.  Western  Pa- 
cific R.  Co.,  49  Cal.  253;  McQuilken 
V,  Central  Pacific  R.  Co.,  50  Id.  7; 
Donaldson  v,  Milwaukee,  &c.  R.  Co., 
21  Minn.  293;  Brown  v,  Milwaukee, 
&c.  R.  Co.,  22  Id.  165;  Callahan  v, 
Wame,  40  Mo.  131;  Hinckley  v.  Cape 


Cod  R.  Co.,  120  Mass.  257;  Incev. 
East  Boston  Ferry  Co.,  106  Id.  149; 
Barstow  «/.  Old  Colony  R.  Co.,  143 
Mass.  ;  10  Northeastern,  255;  see 
f  loi,  ante, 

^  In  an  action  to  recover  for  caus- 
ing death  of  plaintifTs  horse,  plaintiffs 
evidence  tended  to  show  that  defend- 
ant's employees,  in  changing  a  gas 
pipe  under  plaintiffs  bam,  bent  the 
pipe  so  it  leaked,  and  plaintiffs  horse 
was  killed  by  the  escaping  gas.  The 
court  properly  declined  to  charge  that 
"if  plaintiff  had  reason  to  believe  that 
the  gas  was  escaping,  and  knew  the 
danger  of  escaping  gas,  and  left  the 
horse  there  without  providing  for  the 
danger,  thinking  that  the  escape  of 
the  gas  was  not  sufficient  to  cause  any 
danger,  he  cannot  recover."  As  mat- 
ter of  law,  negligence  was  not  the 
necessary  and  inevitable  inference 
from  the  facts  stated;  but  it  was  a 
question  for  the  jury  (Lee  v.  Troy,  &c. 
Gas  Co.,  98  N.  Y.  u  5).  See  Taber  v. 
Delaware,  &c.  R.  Co.,  71  Id.  489; 
Maher  v.  Central  Park,  &c.  R.  Co.,  67 
Id.  52. 

'  Crafts  V,  Boston,  109  Mass.  519. 
Where  a  doubt  remains,  sufficient  to 
send  the  case  to  the  jury,  they  should 
be  instructed  by  the  court.  In  using 
the  term  "contributory  negligence," 
the  court  should  explain  its  meaning 
to  the  jury  (Muehlhausen  v,  St.  Louis, 
&c.  R.  Co.,  89  Mo.  ;  2  So.'W. 

Rep.  315).    Where  the  burden  rests 
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§  113*  Pleading;  absence  of  fault— In  those  courts 
which  hold  that  the  burden  of  proof  is  upon  the  plaint- 
iff, it  is  nevertheless  the  general  rule  that  the  plaintiff 
need  not  expressly  aver  in  his  pleading  the  absence  of  con- 
tributory fault.^    This  inconsistency  is  explained  by  the 


upon  the  plaintiff,  it  is  not  enough  to 
prove  facts  from  which  either  the  con- 
clusion of  negligence  or  the  absence 
of  negligence  on  his  part  may,  with 
equal  fairness,  be  inferred.    It  is  in- 
cumbent on  the  plaintiff  to  satisfy  the 
jury    by  a  preponderance  of   proof 
(Hart  V.  Hudson  River  Bridge  Co.,  84 
N.  Y.  56;  Hale  v.  Smith,  78  Id.  483; 
Warner  v.  N.  Y.  Central  R.  Co.,  44 
Id.  471 ;  Reynolds  v.  N.  Y.  Central 
R.  Co.,   58  Id.  248;  Cordell  v,  N.  Y. 
Central  R.  Co.,  75  Id.  330;  Powell  v. 
Powell,  71  Id.  73).  Moody  v.  Osgood, 
54  N.  Y.  488  (Commission  of  Appeals), 
is  practically  overruled.    In  Cranston 
V.  N,  Y.  Central  R.  Co.  (103  N.  Y. 
614 ;  reversing  39  Hun,  308),  after  the 
jury  had  retired,  they  came  back  into 
court,  and  one  of  them  stated  there 
was  no  possibility  of  their  agreeing. 
The  court  refused  to  take  the  state- 
ment, saying  to  the  jury:   ^you  must 
get  together;''   adding:    **No  juror 
ought  to  remain  entirely  firm  in  his 
own  conviction,  one  way  or  the  other, 
until  he  has  made  up  his  mind  beyond 
all    question    that  he  is    necessarily 
right    and    the    others    necessarily 
wrong."  Held,  error;  that  jurors  who 
were  not  satisfied  by  the  evidence  of 
the  truth  of  plaintifiPs  allegations  were 
justified  in  refusing  for  that  reason  to 
find  a  verdict  in  her  favor,  although 
they  had  not  made  up  their  minds  be- 
yond   all   question    that    they   were 
necessarily  right  and  the  others  neces- 
sarily wrong.     Rapallo,  J.,  said  '*it 
was  incumbent  upon  the  party  holding 
the  affirmative  of  the  issue,  who  in 
this  case  was  the  plaintiff,  to  satisfy 


the  jury,  by  a  preponderance  of  evi- 
dence, of  the  facts  upon  which  her 
right  to  recover  depended.  If  she 
failed  to  do  so  the  defendant  was  en- 
titled to  a  verdict.  The  jurors  who 
were  not  satisfied  by  the  evidence  of 
the  truth  of  the  plaintiffs  allegations 
were  justified  in  refusing,  for  that 
reason,  to  find  a  verdict  in  her  favor, 
although  they  might  not  have  made 
up  their  minds  beyond  all  question 
that  they  were  necessarily  right,  and 
that  those  who  were  in  favor  of  find- 
ing a  verdict  for  the*  plaintiff  were 
necessarily  wrong.  To  sustain  this 
instruction  would  be  to  cast  upon  the 
defendant  in  a  civil  action  a  burden 
quite  as  heavy  as  that  which  rests  up- 
on the  prosecution  in  a  criminal  case, 
and  perhaps  still  more  onerous.  If 
the  evidence  was  so  clear  as  to  lead 
to  a  conclusion  with  the  degree  of 
certainty  required  by  the  chai^ge,  there 
was  nothing  to  submit  to  the  jury, 
and  it  was  the  duty  of  the  court  either 
to  direct  a  verdict  or  to  non-suit  the 
plaintiff." 

^  So  held  in  Massachusetts  (Fuller 
V,  Boston,  &c.  R.  Co.,  134  Mass.  491 ; 
May  V,  Princeton,  1 1  Mete.  442)  and 
in  New  York  (Lee  v.  Troy,  &c.  Gas 
Co.,  98  N.  Y.  115).  Of  course  no 
such  averment  is  required  in  states 
where  contributory  negligence  is  a 
defense  merely  (Smoot  v,  Wetumpka, 
24  Ala.  112;  Holt  V.  Whatley,  51  Id. 
569;  Robinson  z/.  Western  Pac.  R. 
Co.,  48  Cal.  409;  Cox  V,  Brackett,  41 
111.  222 ;  Chicago,  &c.  R.  Co.  v.  Mur- 
phy, 46  Tex.  356;  Hocum  v,  Wither- 
ick,  22  Minn.  1 52 ;  Smith  v.  Eastern 
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courts  on  the  ground  that  the  absence  of  contributory 
negligence  is  necessarily  implied  in  an  averment  that 
the  defendant  caused  the  injury,  since  (it  is  said)  he  did 
not  cause  it  if  the  plaintiff  assisted  in  causing  it.  This 
is  very  unsatisfactory  reasoning ;  and  the  logic  of  the 
Indiana  courts,  which  alone  require  the  plaintiff  ex- 
pressly to  aver  in  his  pleading  the  fact  of  his  due 
care,  since  he  must  prove  it  on  the  trial,  is  far  more 
sound.*  The  defense  of  contributory  negligence  is  ad- 
missible under  the  general  plea  of  not  guilty  or  under 
a  general  denial^ 

§  114.  Questions  of  fact  and  law.— The  rule  as  to  what 
evidence  will  suffice  to  go  to  the  jury  on  the  issue  of  con- 
tributory negligence,  as  a  question  of  fact,  is  substantially 
the  same  as  that  which  governs  the  submission  to  the  jury 


R.  Co.,  35  N.  H.  356;  Baltimore, 
&c.  R.  Co.  V,  Whittington,  30  Gratt. 
805;  Snyder  v,  Pittsburgh,  &c.  R, 
Co.,  II  W.  Va.  14;  Chicago,  &c.  R. 
Co.  V.  Chicago,  &c.  R.  Co.,  20  Wise. 
533;  Knaresborough  v.  Belcher,  &c. 
Min.  Co.,  3  Sawyer,  446).  In  Texas 
it  is  held  that  where  the  petition  dis- 
closes a  state  of  facts,  which  if  unex- 
plained would  make  out  ^  prima  facie 
case  of  contributory  negligence,  free- 
dom from  fault  must  be  averred  (Tex- 
as, &c.  R.  Co.  V.  Murphy,  46  Tex. 

356). 

^  Evansville,  &c.  R.  Co.  z/.Hiatt,  17 

Ind.  102 ;  re-affirmed  in  Penn.  R.  Co. 

V,  Gallentine,  77  Id.  322 ;  Rogers  v. 

Overton,  87  Id.  41 1 ;  Jonesboro\  &c. 

R.  Co.  V,  Baldwin,  57  Id.  86 ;  Williams 

V.  Moray,  74  Id.  27.    It  is  sufficient  to 

allege  that  the  injury  occurred  without 

plaintifiTs  fault  (Rogers  v.  Overton, 

supra;  Gheens  v.  Golden,  90  Ind.  427 ; 

Ohio,  &c.  R.  Co.  z/.  Nicldess,  71  Id. 

271 ;  Michigan,  &c.  v,  Lautz,  29  Id. 


528;  Indiana,  &c.  R.  Co.  v.  Overman, 
10  N.  E.  Rep.  575),  or  that  the  in- 
jury was  caused  wholly  by  the  neg- 
ligence of  the  defendant  (Brinkman 
V.  Bender,  92  Ind.  234;  Wilson  v. 
Railroad  Co.,  83  Id.  326;  Ander- 
son V.  Hervey,  67  Id.  420). 

'  Holden  v,  Liverpool  Gas  Co.,  3 
C.  B.  I ;  St.  Anthony's  Falls  v,  East- 
man, 20  Minn.  277 ;  Cunningham  v, 
Lyness,  22  Wise.  245;  EUet  v,  St. 
Louis,  &c.  R.  Co.,  76  Mo.  518;  Mc- 
Donell  V.  Buff  am,  31  How.  Pr.  154; 
Indianapolis,  &c.  R.  Co.  v,  Ruther- 
ford, 29  Ind.  82;  Jonesboro',  &c. 
Tump.  Co.  V.  Baldwin,  57  Id.  86; 
Grey  v.  Mobile  Trade  Co.,  55  Ala. 
387.  Illegality,  when  amounting  to  a 
contributory  fault,  may  be  shown 
under  a  general  denial  (Jones  v,  An- 
dover,  10  Allen,  18).  As  to  variance 
between  proof  and  pleading,  see  Mc- 
Coy V,  Philadelphia,  &c.  R.  Co.,  5 
Del.  599. 
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of  the  defendant's  negligence,  subject,  of  course,  to  the 
rule  held  by  the  particular  court  as  to  the  burden  of  proof. 
It  is  a  general  rule,  applicable  in  all  courts,  that  the  ques- 
tion is  to  be  submitted  to  the  jury,  not  only  where  there 
is  sufficient  testimony  as  to  the  actual  facts  to  leave  a  rea- 
sonable doubt,^  but  also  where  the  inferences  which  might 


*  The  question  of  contributory 
negligence,  as  a  general  rule,  cannot 
resolve  itself  into  one  of  law»  but  must 
be  submitted  to  jury,  as  question  of 
fact  (O'Brien  v,  McGlinchy,  68  Maine, 
552;  Brown  v,  European,  &c.  R.  Co., 
58  Id.  384:  Sleeper  v,  Worcester,  &c. 
R.  Co.,  58  N.  H.  520  ;  Ruland  v. 
South  Newmarket,  59  Id.  291 ;  Tuttle 
V,  Farmington,  58  Id.  13;  Fassett  v, 
Rozbury,  55  Verm.  552;  Willard  v, 
Pinard,  44  Id.  34;  Brooks  v.  Boston 
&  Maine  R.  Co.,  135  Mass.  21 ;  Green- 
wood V,  Callahan,  1 1 1  Id.  298 ;  O'Con- 
nor, V.  Adams,  120  Id.  427;  Tuttle  z/. 
Farmington,  58  N.  H.  13;  Beers  v, 
Housatonic  R.  Co.,  19  Conn.  566 ; 
Park  V.  O'Brien,  23  Id.  339).  Where 
the  circumstances  are  complicated  and 
the  plaintiff's  conduct  was  not  palpa- 
bly careless,  the  case  is  for  the  jury 
(Bell  V,  N.  Y.  Central  R.  Co.,  29  Hun, 
560;  Hoffman  v.  Union  Ferry  Co.,  68  N. 
Y.  385  [question  of  contributory  negli- 
gence of  tug  in  not  exhibiting  the 
lights  prescribed  by  act  of  Congress, 
and  in  not  coming  to  anchor  on  en- 
countering fog,  proper  for  jury] ;  see 
also  Corcoran  v,  N.  Y.  Elevated  R. 
Co.,  19  Hun,  368;  Mahar  v.  Grand 
Trunk  R.  Co.,  lb.  32 ;  Thomas  v.  New 
York,  28  Hun,  no;  McMahon  v.  Port 
Henry  Iron  Co.,  24  Id.  48;  Newell  v, 
Ryan,  40  Id.  286 ;  Jones  v,  Utica,  &c. 
R,  Co.,  36  Id.  115;  Crowley  2/.  Palen, 
65  How.  Pr.  435 :  Salter  v.  Utica,  &c. 
R.  Co.,  ^  N.  Y.  42 ;  SewcU  v.  Cohoes, 

75  Id.  45  ;  Taber  v.  Delaware,  &c.  R. 

Qo.^  71  Id.  489;  Kain  v.  Smith,  89  Id. 

375 ;    Rexter  v,  Starin,  73   Id.  601 ; 

Vol.  1—13 


Rembe  v,  N.  Y.,  Ontario,  &c.  R.  Co., 
102  Id.  721;  Orange,  &c.  R.  Co.  v. 
Ward,  47  N.  J,  Law,  560 ;  N.  J.  Ex- 
press Co.z/.  Nichols,  32  Id.  166;  Berry 
V,  Pennsylvania  R.  Co.,  48  Id.  141; 
North  Penn.  R.  Co.  v,  Kirk^  90  Penn. 
St.  15;  Philadelphia,  &c.  R,  Co.  v. 
Long,  75  Id.  257;  Payne  V.  Reese,  100 
Id.  301.  In  that  case  a  workman  in  a 
colliery  walked  into  a  cloud  of  steam 
which  he  saw  coming  out  of  hole  m 
footpath  where  he  was  accustomed  to 
walk,  the  steam  in  fact  proceeding 
from  a  defective  blow- pipe  which  his- 
employer  should  have  kept  in  repair. 
Held,  question  of  contributory  negli- 
gence for  jury,  and  it  was  error  for 
court  to  decide  it.  To  same  effect 
Baltimore  v.  Holmes,  39  Md.  243 ; 
Sheff  V.  Huntington,  16  W.  Va.  307; 
Central  R.  Co.  v.  Freeman,  66  Geo. 
170;  Louisville,  &c.  R.  Co.  v.  Goetz, 

79  Ky.  442 ;  Hill  v.  Gust,  55  Ind.  45  ; 
Ramsey  v.  Rushville  R.  Co.,  81  Id. 
394;  Pittsburgh,  &c.  R.  Co.  v.  Wright, 

80  Id.  182;  Albion  v.  Hetrick,  90  Id. 
545;  Wabash,  &c.  R.  Co.  z/.  Shacklet, 
105  111.  364  [shipper  of  stock  injured 
while  riding  on  the  front  of  an  engine 
from  which  he  might  have  jumped  and 
escaped];  Anderson  v.  Morrison,  22 
Minn.  274;  Garrett  v,  Chicago,  &c. 
R.  Co.,  36  Iowa,  121 ;  Kelly  v.  Hanni- 
bal, &c.  R.  Co.,  70  Mo.  604 ;  Mauer- 
man  v.  Siemerts,  71  Id.  loi ;  Kansas 
City  R.  Co.  V.  Owen,  25  Kans.  419; 
Monroe  v,  Lattin,  Id.  391 ;  Swaboda 
V,  Ward,  40  Mich.  420;  Tiepel  v, 
Hilsendegen,  41  Id.  461  ;  Kelley  v, 
Chicago,  &c.  R.  Co.,  53  Wise.  74; 
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be  fairly  drawn  from  the  facts  are  not  certain  and  invari- 
able, and  might  be  differently  made  by  different  minds. 
The  court  is  not  at  liberty  to  withhold  the  question  from 
the  jury,  simply  because  it  is  fully*  convinced  that  a  cer- 
tain inference  should  be  drawn,  so  long  as  persons  of  fair 
and  sound  minds  might  possibly  come  to  a  different  con- 
clusion.^   Where  the  evidence  makes  out  a  clear  case,  it 


Johnson  v.  Chicago,  &c.  R.  Co.,  49 
Id.  529;  Hoyt  V,  Hudson,  41  Id.  105; 
Kansas  Pac.  R.  Co.  v,  Twombly,  3 
Colo.  125;  Femandes  v,  Sacramento 
R.  Co.,  52  Cal.  45;  International,  &c. 
R.  Co.  V,  Kindred,  57  Tex.  491; 
Bierbach  v.  Goodyear  Rubber  Co.,  14 
Fed.  Rep.  826;  15  Id.  490.  This  is 
also  the  rule  in  Canada  (^f  ow  v.  King, 
^  App.  Rep.  [Upp.  Can.]  248. 
Whether  a  passenger  in  leaving  a 
passenger  car  and  going  into  the  bag- 
gage car  (Webster  v.  Rome,  &c.  R. 
Co.,  40  Hun,  161),  or  in  leavine  depot 
by  flight  of  stone  steps  whicn  were 
slippery  and  not  taking  hold  of  the 
hand  rails,  after  once  slipping  and 
recovering  himself  ^Foster  v,  N.  Y. 
Central  R.  Co.  23  N.  Y.  Week.  Dig. 
1 8),  was  guilty  of  contributory  neg- 
ligence, are  questions  for  the  jury. 
Whether  negligence  was  imputable  to 
a  plaintiff  in  placing  a  straw  stack  in 
too  close  proximity  to  a  railroad  so  as 
to  bar  his  action  for  damages  for  its 
loss  by  fire,  was  properly  left  to  the 
jury  (Collins  v.  N.  Y.  Central  R.  Co., 
23  N.  Y.  Week.  Dig.  1 54).  So  whether 
a  mother  was  guilty  of  negligence  in 
leaving  a  child  seventeen  months  old 
alone  in  a  room  for  ten  minutes  and 
placing  a  chair  on  its  side  across  the 
door  through  which  the  child  crawled 
and  passing  through  the  gate  and 
across  the  lot,  reached  a  railroad  track, 
has  been  held  to  be  a  question  for  the 
jury  (Chrystal  v.  Troy,  &c.  R.  Co.,  22 
N.  Y.  Week.  Dig.  551);  but  in  Martin 


V,  Cahill  (39  Hun,  445),  it  was  held 
that  a  non-suit  was  proper  where 
plaintiffs  child,  nine  years  old,  got  out 
of  the  window,  let  herself  down  upon 
a  temporary  scaffold  erected  by  de- 
fendant who  was  employed  by  the 
owner  to  paint  the  house,  and  acci- 
dently  fell  from  it  to  the  ground.  The 
child  had  been  warned  against  the 
hazard  of  getting  upon  the  scaffold, 
and  her  fall  was  not  occasioned  by  any 
insecurity  or  defect  in  it  (Martin  v. 
Cahill,  39  Hun,  445,  citing  McAlpin  v, 
Powell,  70  N.  Y.  127) ;  see  %  82,  ante, 
*  "When  from  the  circumstances 
shown  inferences  are  to  be  drawn 
which  are  not  certain  and  incontrover- 
tible, and  may  be  differently  made  by 
different  minds,  it  is  for  the  jury  to 
make  them.  .  .  .  It  is  not  neces- 
sary to  warrant  us  in  adjudging  that 
there  was  error  in  granting  the  non- 
suit, for  us  to  be  convinced  that  the 
legal  probabilities  are  so  strong  as 
that  the  plaintiff  is  entitled  to  a  ver- 
dict. What  we  have  to  arrive  at  is 
this,  that  there  were  facts  in  this  case 
which  were  not  so  weak  as  to  give  no 
support,  in  some  fair  and  sound  minds 
to  such  legal  probabilities,  so  weak  as 
that  the  law  will  not  tolerate  that  a 
verdict  should  be  founded  upon  them. 
We  are  not  to  be  able  to  say  that  the 
facts  and  inferences  to  be  had  from 
them  are  enough  to  convince  our  own 
minds  that  the  intestate  died,  there, 
without  negligence  on  her  part  and  by 
the  negligence  of  the  defendant.  What 
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is  a  question  of  law,^     Where  it  is  the  rule  that  the  burden 


we  are  to  be  able  to  say  is  this,  that 
the  case  is  not  so  clear  against  the 
plaintiff  as  that  there  is  no  rooni  for 
doubt;  that  there  are  facts  and  cir- 
cumstances which  are  proper  to  be 
submitted  to  the  consideration  of  the 
triers  of  fact"  (Hart  v,  Hudson 
River  Bridge  Co.,  80  N.  V.  622).  To 
same  effect,  Northrup  v.  N.  Y., 
Ontario,  &c.  R.  Co.,  37  Hun,  295; 
Borst  V,  Lake  Shore,  &c.  R.  Co.,  4 
Hun,  346 ;  Greany  v.  Long  Island  R. 
Co.,  loi  N.  Y.  419;  Kellogg  v.  N.  Y. 
Central  R.  Co.,  79  N.  Y.  ?2.  **If 
the  testimony  is  conflicting,  the  facts 
uncertain,  or  the  proper  inferences  to 
be  drawn  from  the  facts  and  circum- 
stances doubtful,  then  it  would  be 
error  for  the  court  to  withdraw  the 
case  from  the  jury  or  direct  them  to 
return  a  particular  verdict"  (Cleve- 
land, &c.  R.  Co.  V.  Crawford,  24  Ohio 
St.  631.  See  also  Abbett  v,  Chicago, 
&c.  R.  Co.,  30  Minn.  482;  Norton  v. 
Ittner,  56  Mo.  351).  This  is  probably 
the  rule  in  England  (see  Brown  v. 
Great  Western  R.  Co.,  52  Law  Times, 
622;  reviewing  the  cases).  Plaintiff 
approached  a  street  crossing  and  saw 
coming  a  horse-car,  and  behind  the 
car  a  cart  moving  at  an  unusual  rate 
of  speed.  He  calculated  that  he  had 
time  to  pass  in  front  of  the  car.  As 
he  approached  the  track  the  car 
slackened  a  little  and  he  lost  sight  of 
the  cart.  He  passed  in  front  of  the 
car  and  was  struck  by  the  cart. 
Plaintiff  testified  that  he  did  not  think 
it  possible,  as  he  lost  sight  of  the  cart, 
that  it  would  get  around  the  car  in 
that  short  space  of  time,  and  on  cross- 
examination  that  he  was  pretty  near 
the  car  so  that  he  just  lost  sight  of  the 
cart  then,  and  he  supposed  the  cart 
turned  off  the  track  when  the  car 
slackened,  that  he  did  not  suppose  it 
would  turn  out  and  **  catch  him  up." 


Held,  that  the  evidence  did  not  con- 
clusively establish,  nor  was  it  neces- 
sarily to  be  inferred  therefrom,  that 
plaintiff  knew  or  had  reason  to  believe 
at  the  time  of  his  attempt  to  cross, 
that  the  cart  had  turned  off  and  was 
passing  the  car,  that  the  question 
of  contributory  negligence  was  one  of 
fact  for  the  jury,  and  that  a  non-suit 
was  error.  Where  evidence  is  con- 
flicting or  is  capable  of  different  inter- 
pretations, or  if  the  inferences  to  be 
drawn  from  it  are  doubtful,  it  is  the 
province  of  the  jury  to  pa^  upon  it 
(Belton  V.  Baxter,  58  N.  Y.  411). 
Plaintiff  was  injured  by  tripping  over  a 
box  upon  the  station  platform,  when 
running  to  catch  a  train  a  little  dis- 
tance away,  in  front  of  the  freight 
station,  and  which  the  company^s  em- 
ployees had  signalled  to  the  plaintiff 
was  about  to  start.  Held,  that  the 
question  of  defendants*  negligence  in 
leaving  the  box  upon  the  platform,  and 
plaintiffs  negligence  in  running  to  take 
the  train,  were  properly  submitted  to 
the  jury  (Maclennan  v.  Long  Island  R. 
Co.,  52  N.  Y.  Superior,  22).  The 
d^ree  of  care  required  under  the  cir- 
cumstances is  a  question  for  the  jury 
(Palmer  v,  Dearing,  93  N.  Y.  7). 
Plaintiff,  a  brakeman,  gave  a  signal  to 
the  engineer  of  the  train,  indicating  to 
slow  up,  and,  without  watting  to  see  if 
the  engineer  understood  and  obeyed 
the  signal,  placed  himself  on  the  track 
in  such  a  position  that  he  was  run 
over.  The  engineer  did  not  obey  his 
order;  if  he  had,  the  plaintiff  would 
not  have  been  injured.  Held,  that  the 
question  of  plaintiffs  contributory  neg- 
ligence, in  not  waiting  to  see  if  the  en- 
gineer understood  and  followed  his 
direction,  was  a  proper  one  for  the  jury 
(Bucklew  V.  Central  Iowa  R.  Co.,  64 
Iowa,  603). 

1  Seef  112,  note  4. 
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of  proof  rests  upon  the  plaintiff,  the  question  cannot  be 
left  to  the  jury,  if  all  the  facts,  and  all  the  inferences  which 
could  reasonably  be  drawn  therefrom,  point  just  as  much 
to  the  contributory  negligence  of  the  plaintiff  as  to  its 
absence,  or  give  rise  to  no  inferences  whatever  upon  the 
subject.^  But  considerable  difficulty  is  experienced  in  ap- 
plying this  principle  to  the  case  of  deceased  persons ;  some 
"  cases  applying  it  strictly,®  and  others  holding  that  it  will  not 
be  presumed  that  the  deceased  did  not  look  or  listen,  in  the 
absence  of  any  circumstances  which  tend  -to  raise  such  a 
presumption.*     Of  course,  in  those  courts  which  hold  that 


»  Barker  v.  Savage,  45  N.  Y.  191 ; 
Ditchett  V,  Spuyten,  &c.  R.  Co.,  5 
Hun,  165;  Healy  v.  New  York,  3 
Hun,  708 ;  Stuart  v.  Machias,  48  Me. 
477;  Alger  v,  Lowell,  3  Alien,  402; 
Thorp  V,  Brookfield,  36  Conn.  321; 
Baltimore,  &c.  R.  Co.  v,  Boteler,  38 
Md.  568;  Bums  V,  Elba,  32  Wise. 
605 ;  Cramer  v.  Burlington,  42  Iowa, 
315;  O'Keefe  v,  Chicago,  &c.  R.  Co., 
32  Id.  467;  Illinois,  &c.  R.  Co.  v. 
Cragin,  71  III.  177;  Whalen  v,  St. 
Louis,  &c.  R.  Co.,  60  Mo.  323;  Wynn 
V,  AUard,  5  Watts  &  S.  534;  South- 
western, &c.  R.  Co.  V,  Hankerson,  61 
Geo.  114. 

»  So  held,  where  there  was  no 
direct  testimony  as  to  the  care  or 
negligence  of  the  deceased  ;  for 
his  general  reputation  of  careful- 
ness and  the  natural  instinct  of  self- 
preservation  do  not  in  such  a  case 
afford  sufficient  proof  of  the  absence 
of  contributory  negligence  (Indiana, 
&c.  R.  Co.  V.  Greene,  106  Ind.  279; 
Cordell  v,  N.  Y.  Central  R.  Co.,  75  N. 
Y.  330;  see  State  v,  Maine  Cent.  R. 
Co.,  76  Maine,  357;  Chase  z/.  Maine 
Cent.  R.  Co.,  ^^  Id.  62;  see  §111, 
ante).  A  boy  of  sixteen  lived  near 
defendant's  road,  which  he  crossed 
daily  on  his  way  to  and  from  school. 
Upon  the  day  of  his  death  he  was  last 


seen  going  from  school  towards  the 
tracks,  and  about  100  feet  therefrom. 
A  moment  after  two  trains  going  in 
opposite  directions  passed  each  other 
at  the  crossing,  and  after  their  pas- 
sage he  was  found  dead  between  the 
tracks.  At  a  point  in  the  highway 
ten  feet  from  the  crossing,  the  engine 
of  the  train  by  which,  as  the  circum- 
stances indicated,  he  was  killed,  could 
have  been  seen  750  feet  distant.  It 
was  a  fair  day  and  with  little  wind. 
The  evidence  tended  to  show  that  no 
bell  or  whistle  was  sounded  by  that 
train.  Held,  that  the  proof  was  in- 
sufficient to  sustain  a  verdict  for  plaint- 
iff, as  it  did  not  warrant  a  finding  that 
there  was  no  negligence  on  the  part 
of  the  deceased  (Reynolds  v,  N.  Y. 
Central,  &c.  R.  Co.,  58  N.  Y.  248). 
S.  p.  Wakelin  v.  Southeastern  R.  Co., 
L.  R.  12  App.  Cas.  41. 

•  The  fact  that  there  is  no  affirma- 
tive evidence  showing  that  one  who 
was  killed  while  crossing  a  railroad 
track,  either  looked  or  listened  or  did 
anything  to  guard  against  the  dangers 
of  the  crossing,  does  not  justify  a  pre- 
sumption that  he  did  not  look,  and 
was  therefore  negligent  (Massoth  v. 
Delaware,  &c.  Canal  Co.,  64  N.  Y. 
524).  So,  as  to  his  care  in  general 
(Jones  V,  N.  Y.  Central  R.  Co.,  28 
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the  burden  of  proof  is  upon  the  defendant,  the  presump- 
tion is  in  favor  of  a  deceased  person  upon  all  such  points.* 


Hun,  364;  affirmed,  92  N.  Y.  628). 
In  Lindeman  v,  N.  Y.  Central  R.  Co. 
(42  Hun,  306)^  evidence  was  given 
tending  to  show  that  the  deceased, 
just  before  reaching  the  track,  was 
standing  in  his  wagon,  leaning  on  the 
forward  part  and  looking  up  and  down 
to  see  if  there  was  any  train  approach- 
ing, and  other  evidence  was  given 
tending  to  show  that  the  defendant's 
flagman  hallooed  to  the  deceased, 
"stay  back."  Held,  that  it  was  error 
to  non-suit  the  plaintiff;  that,  taking 
all  the  circumstances  into  account, 
especially  the  open  gates,  the  slow- 
ness of  the  engine's  backward  motion, 
the  absence  of  light  upon  it,  and  the 
noise  which  the  wagon  would  natu- 
rally make,  the  question  of  the  negli- 
gence of  the  deceased  should  have 
been  left  to  the  jury. 

*  Where  the  plaintiff  did  not 
prove  affirmatively  that  deceased 
had  stopped  and  looked  and  lis- 
tened, there  was  held  to  be  pre- 
sumption in  law  that  he  had  stopped, 
looked  and  listened,  and  that  the 
burden  of  contributory  negligence 
vtras  on  the  company.  A  witness 
for  the  company  testified  that  de- 
ceased could  have  seen  the  train 
coming,  if  he  had  looked,  and  this 
was  held  not  to  justify  the  court  in 
instructing  the  jury  to  find  for  the 
defendants  (Weiss  v.  Pennsylvania  R. 
Co.,  79  Penn.  St.  387) ;  see  also  Penn- 
sylvania R.  Co.  V,  Weber,  ^(>  Id.  1 57. 
As  to  what  conduct  of  a  person 
approaching  a  railroad  crossing  will 
justify  a  non-suit  on  ground  of  con- 
tributory negligence,  see  Cullen  v, 
Delaware,  &c.  Canal  Co.,  23  N.  Y. 
Week.  Dig.  474;  Powell  v.  N.  Y. 
Central  R.  Co.,  Id.  107;  Flood  v, 
Buffalo,  &c.  R.  Co.,  Id.  501;   Con- 


way V,  Troy  &  Boston  R.  Co.,  i  N.  Y. 
St.  Rep.  587 ;  McPhillips  v.  N.  Y.  & 
New  Haven  R.  Co.,  12  Daly,  365  [a 
boy  after  having  crossed  the  track, 
turned  to  recross  in  full  view  of  an 
advancing  train,  and  might  have  safely 
recrossed  had  he  not  caught  his  foot 
between  the  rails,  owing  to  their  im- 
proper or  defective  construction].  In 
McCall  V,  N.  Y.  Central  R.  Co.  (54 
N.  Y.  642),  it  was  held  that  a  non- 
suit was  properly  granted  in  a  case 
where  plaintiff  approaching  a  railroad 
crossing  with  a  knowledge  of  the 
proximity  of  the  track,  with  the  top  of 
his  buggy  up  and  driving  fast,  at- 
tenipted  to  cross  the  track  without 
slacking  speed,  and  without  taking 
any  precautions  or  thought  of  the 
railroad.  But  where  the  plaintiff 
was  on  the  alert  to  avoid  danger, 
whether  what  he  did  in  that  regard 
was  a  sufficient  precaution  under  the 
circumstances,  may  be  for  the  jury  to 
determine.  Thus,  in  Stackus  v,  N.  Y. 
Central  R.  Co.  (79  N.  Y.  464),  plaint- 
iff was  traveling  in  a  covered  buggy 
with  two  spirited  horses,  upon  a  high- 
way crossing  the  track  at  an  acute 
angle  \  he  stopped  at  the  crossing  and 
looked  and  listened  both  ways,  with- 
out letting  down  the  buggy  top,  as 
much  as  he  could  without  getting  out 
of  the  buggy  or  off  his  seat.  He  was 
struck  by  a  train ;  and  the  court  granted 
a  non-suit  on  the  gpround  of  contribu- 
tory negligence.  Held,  error;  that 
plaintiff*s  failure  to  let  down  the  buggy 
top  when  he  started  to  cross  was  not 
negligence  as  matter  of  law.  Church, 
C.  J.,  said :  ''  It  is  said  that  he  should 
have  let  down  his  buggy  top  so  as  to 
have  enabled  him  to  look  east  more 
easily,  after  he  started  from  the  sign- 
board.   This  was  a  precaution  which 
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In  all  courts,  when  the  question  is  submitted  to  the  jury, 
the  court  must  instruct  them,  if  the  defendant  so  requests 
and  there  is  any  evidence  from  which  an  inference  of  con- 
tributory negligence  might  reasonably  be  drawn,  that  the 


would  have  been  proper,  but  no  court 
can  say,  as  a  matter  of  law,  that  it 
was  indispensable.  Such  a  precaution 
may  or  not  be  necessary.  He  had 
stopped  his  team  and  looked  east,  he 
had  reason  to  suppose  the  train  had 
passed,  or,  if  not,  that,  being  out  of 
sight  when  he  did  look,  it  could  not 
reach  the  crossing  before  he  had 
passed  or  that  he  might  hear  it  if  it 
did.  He  may  have  erred  in  judgment. 
It  is  easy  to  see  after  an  accident  how 
it  might  have  been  avoided.  If  he  had 
not  stopped  at  all,  he  would  have 
passed  in  safety,  and  the  very  act 
which  evinced  his  care  and  caution 
resulted  in  his  injury.  Conceding 
that  if  he  had  lowered  his  buggy  top 
he  would  have  seen  the  train,  it  does 
not  necessarily  follow  that  it  was  neg- 
ligent not  to  lower  it,  and  it  is  only  in 
cases  where  the  act  or  omission  is 
negligent  ^^  se^  that  the  courts  should 
assume  to  decide  it  as  a  question  of 
law.  The  jury  may  determine  that 
ordinary  care  and  prudence  demanded 
it.  The  fact  that  when  he  looked  east 
he  could  only  see  about  fifty  rods,  that 
a  train  then  out  of  sight,  going  at  the 
rate  of  thirty  miles  an  hour,  might 
overtake  him  at  the  crossing,  that  a 
head  wind  might  prevent  his  hearing 
a  train  from  the  east,  the  dangerous 
character  of  the  crossing  and  the  at- 
tention necessary  to  guide  his  team 
would  warrant  a  jury  in  finding  that 
a  prudent  man  should  have  used  the 
additional  precaution  of  letting  down 
his  buggy  top  so  that  he  could  more 
easily  see  a  train  approaching  from 
the  east,  and  that  if  he  had  done  so. 


the  accident  would  have  been  avoided ; 
but  no  case  has  gone  so  far  as  to  hold 
that  an  omission  of  such  an  act  con- 
stitutes negligence  in  law.   It  depends 
upon  all  the  circumstances,  the  situa- 
tion and  acts  of  the  plaintiff,  the  char- 
acter of  the  crossing,  the  situation  of 
the  road,  the  facility  for  seeing  and 
hearing,  the  wind  and  weather,  the 
construction  of  the  evidence,  and  the 
credibility  of  witnesses.     It  is  difficult 
to  conceive  of  a  question  of  fact  more 
appropriate  for  the  consideration  of  a 
jury  than  this.     It  is  a  question  in  re- 
spect to  which  men  may  differ.    The 
learned  judge  who  delivered  the  opin- 
ion at  General  Term  upon  the  first 
appeal,  expressed  himself  emphatically 
that  it  was  a  palpable  case  of  negli- 
gence.    It  is  not  needful  to  say  that 
this  was  error  as  a  question  of  fact, 
but  it  seems  to  me  clear  that  it  cannot 
be  so  adjudged  as  a  question  of  law. 
There  is  room,  to  say  the  least,  for  a 
difference  of  opinion,  and  a  verdict 
either  way  would  not  be  set  aside  as 
against  evidence.    There  are  no  two 
cases  alike  in  circumstances,  and  there- 
fore mere  precedents  are  of  little  value, 
but  the  authorities,  I  think,  clearly 
recognize  and  establish  the  distinction 
here  indicated,  between  questions  of 
fact  and  law.*'     Citing  Massoth  v. 
Delaware,  &c.  Canal  Co.,  64  N.  Y. 
524,  529 ;  Ireland  v,  Oswego,  &c.  P.  R. 
Co.,  13  Id.  533;  Renwick  v,  N.  Y. 
Central  R.  Co.,  36  Id.  132;  Dolan  v, 
Delaware,  &c.  Canal  Co.,  71  Id.  285^ 
288,  289;  Hill  2/.  N.  Y.  Central  R.  Co., 
64  Id.  652 ;  Davis  v.  N.  Y.  Central  R. 
Co.,  47  Id.  400. 
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plaintiff  cannot  recover,  if  his  negligence  contributed  to 
produce  the  injury,  in  the  manner  hereinbefore  stated.^ 


*  Pittsburgh,  &c.  R.  Co.  v.  Krich- 
baum,  24  Ohio  St.  119.  Although 
the  court  charged  the  jury  that  the 
plaintiff  cannot  recover  if  his  own  n^- 
ligence  contributed  to  the  injury,  yet, 
in  connection  with  such  chaise,  so 
instructed  the  jury  that  they  might 
reasonably  believe  that  this  rule  only 


applies  when  the  defendant  is  not  neg* 
ligent,  such  charge  is  misleading  and 
judgment  for  plaintiff*  based  thereon 
should  be  reversed  (Baltimore,  &c.  R. 
Co.  V.  Whittaker,  24  Ohio  St.  642 ; 
see  Patterson  v,  Philadelphia,  &c.  R, 
Co.,  4  Houst.  103). 


CHAPTER  VII. 


PARTIES  TO  ACTIONS  FOR  NEGLIGENCE. 


§115.  Persons  directly  or  indirectly  in- 
jured. 

116.  Who  may  sue  on  breach  of  con- 

tract. 

117.  Liability    for    selling    dangerous 

goods. 

118.  Private  actions  upon  public  obli- 

gations. 


§  119.  Reversioners  and  mortgagees. 

120.  Landlords  and  tenants. 

121.  Infants  and  lunatics. 

122.  Joint  liability  of  trespassers  and 

others. 

123.  Who  are  not  jointly  liable. 


§  115.  Persons  directly  or  indirectly  injured.— As  a  matter 
of  course,  the  person  directly  injured  by  negligence  is  a 
proper  plaintiff;  but  it  is  not  necessary,  in  order  to  main- 
tain such  an  action,  that  the  plaintiflF  should  have  been 
thus  directly  injured.  An  indirect  injury  will  suffice  to 
give  a  cause  of  action.  But  the  injury  must  be  a  proxi- 
mate result  of  the  defendant's  fault.  Thus,  a  master  can 
recover  compensation  for  a  tort  which  deprives  him  of 
the  labor  of  his  servant,^  although  the  servant  can  recover 
separate  damages  for  his  own  personal  loss;  and  it  is 
upon  this  ground  that  a  parent  can  recover  for  an  injury 
to  his  child.*     So,  at  common  law,  a  husband  can  recover 


^  Hall  V,  Hollander,  4  Bam.  &  Cr. 
660 ;  Martinez  v,  Gerber,  3  Man.  &  G. 
88;  3  Scott  N.  R.  386;  Cough  v. 
Bryan,  2  Mees.  &  W.  770;  Gilbert  v. 
Schwenck,  14  Id.  488;  Hodsoll  v, 
Stallebrass,  11  Ad.  &  £1.  301 ;  Wood- 
ward V.  Washburn,  3  Denio,  369.  As 
to  the  measure  of  damages  in  such 
actions,  see  chapter  on  Damages,  post. 
As  to  imputing  servant's  negligence  to 
master,  see  §  71,  ante, 

'  Gilligan  v,  Harlem  R.  Co.,  i  £. 
D.  Smith,  453;  Pennsylvania  R.  Co. 
V,  Kelly,  31  Penn.  St.  372;  Oakland 


R.  Co.  V.  Fielding,  48  Id.  320;  Bir- 
mingham V,  Dorer,  3  Brewster,  69.  As 
the  action  is  based  upon  the  relation 
of  master  and  servant  which  exists 
between  the  parent  and  child  (Karrv. 
Parks,  44  Cal.  46 ;  Hoover  v.  Heim,  7 
Watts,  62;  Cowden  v,  Wright,  24 
Wend.  429);  the  relation  must  exist 
or  the  action  does  not  lie,  as  where 
the  parent  has  relinquished  his  right 
to  the  child^s  services,  or  the  child  is 
so  young  that  his  services  are  worth- 
less (Hall  V,  Hollander,  4  Bam.  &  Cr. 
660;  compare  Franklin  v.  Southeast- 
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damages  sustained  by  him  for  the  loss  of  the  serv- 
ices and  society  of  his  wife,  caused  by  the  act  of 
a  third  person ;  or  an  action  may  be  maintained  by  both 
husband  and  wife  for  her  own  injuries/  or  by  the  wife 
separately,  in  those  jurisdictions  where  the  statute  has 
changed  the  common  law  in  this  regard*  And  a  bailee 
can  recover  for  the  consequent  loss  of  his  hire.*  But  a 
life  insurance  company  cannot  recover  from  a  railroad 
company  the  amount  paid  by  the  former  upon  the  death 
of  a  person  killed  by  the  negligence  of  the  latter  com- 
pany,* since  the  injury  would  not  have  obliged  the  insur- 
ers to  pay  anything,  if  they  had  not  voluntarily  undertaken 
to  do  so. 


cm  R.  Co.,  3  Hurl.  &  N.  211 ;  Drew 
V,  Sixth  Av.  R.  Co.,  26  N.  Y.  49; 
Abeles  v,  Bransfield,  19  Kans.  16). 
As  to  imputed  negligence  of  child  In 
such  an  action,  see  ante^  §§  71-83. 

>  Brockbank  v.  Whitehaven,  &c. 
R.  Co.,  7  Hurlst.  &  N.  834;  Matteson 
V.  N.  Y.  Central  R.  Co.,  35  N.  Y. 
487;  Mowry  v.  Chaney,  43  Iowa, 
609;  Smith  V.  St.  Joseph,  55  Mo.  456; 
Cincinnati,  &c.  R.  Co.  v,  Chester,  57 
Ind.  297 ;  Hopkins  v,  Atlantic,  &c.  R. 
Co.,  36  N.  H.  9.  Where  the  action  is 
in  the  name  of  the  husband  and  wife 
for  an  injury  to  the  latter,  the  hus- 
band is  but  a  nominal  plaintiff,  and 
the  measure  of  damages  is  the  injury 
sustained  by  the  wife;  no  recovery 
can  be  bad  for  the  husband's  loss  of 
her  services,  nor  for  his  expenses  of 
her  cure  (Brooks  v,  Schwerin,  $4  N. 
Y.  34.3;  Fuller  V.  Naugatuck  R.  Co., 
21  Conn.  557;  Barnes  v.  Hurd,  11 
Mass.  59;  Barnes  v.  Martin,  15  Wise. 
263;  Heim  v,  McCaughan,  32  Miss. 
17);  see  generally  Whitcomb  z/.  Barre, 
37  Verm.  148;  Laughlin  v,  Eaton,  54 
Maine,  156;  McKinney  v.  Western 
Stage  Co.,  4  Iowa,  420;  Kavanaugh  v, 
Janesville,  24  Wise.  618;  Rogers  v. 


Smith,  17  Ind.  323;  Fry  v,  Derstler,  2 
Yeates,  278  [husband  and  wife  had 
voluntarily  separated] ;  Hoard  v.  Peck, 
56  Barb.  202  [defendant  secretly  sell- 
ing large  quantities  of  laudanum  to 
plaintiff  ^s  wife].  As  to  actions  for 
injuries  causing  death,  ^tpost,  §  124. 
As  to  negligence  of  wife  imputed  to 
husband,  see  §  67,  ante. 

•  The  wife  must  sue  alone  for  her 
own  damages  (Hennies  v,  Vogel,  66 
III.  401 ;  Michigan,  &c.  R.  Co.  v.  Cole- 
man, 28Mk:h.  440;  Tuttle  z/.  Chicago, 
&c.  R.  Co.,  42  Iowa,  518;  Musselman 
V,  Galligher,  32  Id.  383). 

»  McGill  V.  Monette,  37  Ala.  49. 
Both  the  bailee  and  general  owner  of 
chattels  may  recover  for  their  injury 
or  loss ;  a  recovery  by  one  barring  a 
recovery  by  the  other  (Woodman  v. 
Nottingham,  49  N.  H.  387;  Rindge 
V,  Coleraine,  11  Gray,  157).  Two  or 
more  tenants  in  common  may  jointly 
maintain  an  action  against  a  third 
tenant  in  common  for  his  injury  to 
the  common  property  (Chesley  v, 
Thompson,  3  N.  H.  9). 

*  Conn.  Life  Ins.  Co.  v.  New 
Haven  R.  Co.,  25  Conn.  265:  see 
§  12^  post. 
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§  xx6.  Who  may  sue  on  breach  of  contract— Negligence 
which  consists  merely  in  the  breach  of  a  contract  will  not 
afford  ground  for  an  action  by  any  one  who  is  not  a  party 
to  the  contract,  nor  a  person  for  whose  benefit  the  con- 
tract was  avowedly  made.*  But  where,  in  omitting  to 
perform  a  contract,  in  whole  or  in  part,  one  also  omits 
to  use  due  care  to  avoid  doing  injury  to  other  persons 
than  the  one  with  whom  he  contracts,  -  and  who,  as  he 
could,  with  a  slight  degree  of  care,  foresee  would  be 
exposed  to  risk  by  his  negligence,  he  should  be  held 
liable  for  injuries  to  such  persons  which  are  the  proxi- 
mate result  of  his  negligence.*  As  it  is  admirably  put 
by  Mr.  Horace  Smith:*  "The  true  question  always  is, 
has  the  defendant  committed  a  breach  of  duty,  apart 
from  contract?  If  he  has  only  committed  a  breach  of 
contract,  he  is  liable  to  those  only  with  whom  he  has 
contracted ;  but  if  he  has  committed  a  breach  of  duty, 
he  is  not  protected  by  setting  up  a  contract  in  respect 
of  the  same  matter  with  another  person."  This  principle 
is  not  stated  positively  in  any  decision  or  judicial  opinion, 
except  the  masterly  opinion  of  Lord  Esher,  in  Heaven  v. 
Pender,*  which  was  not  concurred  in  by  a  majority  of  the 


'  See  Heaven  v.  Pender,  L.  R.  ii 
Q.  B.  Div.  503.  Thus,  a  master  can- 
not sue  upon  injuries  suffered  by  the 
servant  from  the  negligence  of  a  car- 
rier of  such  servant  (Alton  v.  Midland 
R.  Co.,  19  C.  B.(N.  S.)  213;  Fairmount, 
&c.  R.  Co.  V.  Stutler,  54  Penn.  St. 

375)- 

'  It  is  substantially  the  rule  which 

we  stated  in  our  earlier  editions,  modi- 
fied slightly  to  conform  to  the  opinion 
of  Brett,  M.  R.  (now  Lord  Esher), 
which  will  be  presently  quoted.  In 
Thomas  v.  Winchester  (6  N.  Y.  397), 
the  distinction  was  said  to  be  between 
acts  which  were  dangerous  to  human 
life,  and  those  which  were  not.     But 


in  Winterbottom  v,  Wright  (10  Mees. 
&  W.  io9)p  and  George  v,  Skivington 
(L.  R.  5  Exch.  I),  the  rule  will  be 
found  nearly  as  we  have  stated  it 
above.  See  Longmeidv.  Holliday,  6 
Exch.  761  [selling  a  lamp  unfit  for  use 
by  which  buyer's  wife  was  injured] ; 
Pippin  V,  Sheppard,  11  Price.  400 
[apothecary  liable  for  administering 
improper  medicines  to  one  other  than 
the  party  contracting  with  him]; 
Dixon  V.  Bell,  5  Maule  &  Sel.  198. 

'  Negligence,  Am.  ed.  10. 

*  L.  R.  II  Q.  B.  Div.  503;  given 
fully  in  Smithp  12-17.  ^^^  material 
part  of  this  opinion  is  as  follows: 
"  Plaintiff  was  a  workman  in  the  em- 
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court;  but  their  dissent  turned  rather  on  the  particular 
language  used  than  on  the  precise  principle  involved.     In 


ploy  of  Gray,  a  ship  painter.  Gray 
entered  into  a  contract  with  a  ship- 
owner, whose  ship  was  in  the  defend- 
ant's  dock,  to  paint  the  outside  of  the 
ship.  The  defendant,  the  dockowner, 
supplied,  under  a  contract  with  the 
shipowner,  an  ordinary  stage,  to  be 
slung  in  the  ordinary  way  outside  of 
the  ship  for  the  purpose  of  painting 
her.  It  must  have  been  known  to  the 
defendant's  servants,  if  they  had  con- 
sidered the  matter  at  all,  that  the 
stage  would  be  put  to  immediate  use, 
that  it  would  not  be  used  by  the  ship- 
owner, but  would  be  used  by  such  a 
person  as  the  plaintiff,  a  working  ship 
painter.  The  ropes  by  which  the  stage 
was  slung,  and  which  were  supplied 
as  part  of  the  instrument  by  the  de- 
fendant, had  been  scorched  and  were 
unfit  for  use,  and  were  supplied  with- 
out a  reasonable  careful  attention  to 
their  condition.  When  the  plaintiff 
began  to  use  the  stage,  the  ropes 
broke,  the  stage  fell  and  the  plaintiff 
was  injured.  The  court  below  held 
that  the  plaintiff  could  not  recover. 
.  .  .  The  questions  which  we  have 
to  solve  in  this  case  are,  what  is  the 
proper  definition  of  the  relation  of  two 
persons,  other  than  the  relation  estab- 
lished by  contract  or  fraud,  which  im- 
poses on  the  one  of  them  a  duty  to- 
wards the  other  to  observe,  with  re- 
gard to  the  person  or  property  of  such 
other,  such  ordinary  care  or  skill  as 
may  be  necessary  to  prevent  injury  to 
his  person  or  property;  and  whether 
the  present  case  falls  within  such  defi- 
nition. When  two  drivers  or  two  ships 
are  approaching  each  other,  such  a  re- 
lation arises  between  them  when  they 
are  approaching  each  other  in  such  a 
manner  that«  unless  they  use  ordinary 
care  and  skill  to  avoid  it,  there  will  be 


danger  of  an  injurious  collision  be- 
tween them.  This  relation  is  estab- 
lished in  such  circumstances  between 
them,  not  only  if  it  be  proved  that 
they  actually  know  and  think  of  this 
danger,  but  whether  such  proof  be 
made  or  not.  It  is  established,  it  seems 
to  me,  because  any  one  of  ordinary 
sense  who  did  think,  would  at  once 
recognize  that  if  he  did  not  use  ordi- 
nary care  and  skill  under  such  circum- 
stances there  would  be  such  danger. 
And  every  one  ought,  by  the  universally 
recognized  rules  of  right  and  wrong, 
to  think  so  much  with  regard  to  the 
safety  of  others-who  might  be  jeopard- 
ized by  his  conduct;  and  if,  being  in 
such  circumstances,  he  does  not  think, 
and  in  consequence  neglects,  or  if  he 
neglects  to  use  ordinary  care  and  skill 
and  injury  ensues,  the  law,  which 
takes  cognizance  of  and  enforces  the 
rules  of  right  and  wrong,  will  force 
him  to  g^ve  an  indemnity  for  the  in- 
jury. .  .  .  The  proposition  which 
these  recognized  cases  suggest,  and 
which  is  therefore  to  be  deduced  from 
them,  is  that  whenever  one  person  is 
by  circumstances  placed  in  such  a 
position  with  regard  to  another  that 
every  one  ot  ordinary  sense  who  did 
think  would  at  once  recognize  that,  if 
he  did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to 
those  circumstances,  he  would  cause 
danger  of  injury  to  the  person  or  prop- 
erty of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such 
injury.  .  .  I  cannot  conceive,  that 
if  the  facts  were  proved  which  would 
make  out  the  proposition  I  have  enun- 
ciated, the  law  can  be  that  there  would 
be  no  liability.  Unless  that  be  true, 
the  proposition  must  be  true.  If  it  be 
the  rule,  the  present  case  is  clearly 
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any  event,  we  think  that  it  is  sound  and  must  be  finally 
accepted  everywhere^ 

§  1x7.  Liability  for  selling  dangerous  goods.— Applying 
this  principle,  most  of  the  adjudged  cases  fall  easily  into 
line.  Where  a  defective  article  is  sold,  with  a  warning  to 
the  buyer  that  it  is  dangerous,  the  seller  is  not  liable  to  a 
stranger,  because  it  is  the  fault  of  the  buyer  in  using  it 
which  is  the  only  proximate  cause  of  the  stranger's  injury.' 
Dangerous  things  may  lawfully  be  made  and  kept,  if  they 
are  kept  in  places  where  it  is  not  reasonable  to  expect 
that  any  one  can  be  injured  by  them ;  and  therefore  the 
seller's  responsibility  ends,  when  he  has  parted  with  them 
to  a  person  who  knows  as  much  about  them  as  he  does. 
Searchers,  whether  public  officials  or  not,  do  not  owe  any 
general  duty  to  the  public  to  leave  no  erroneous  certificates 
of  search  lying  about ;  and,  therefore,  they  are  not  liable  to 
any  one  for  errors  in  searching,  except  the  persons  who 
directly  employ  them.*  But  one  who  sells  an  article  in- 
trinsically dangerous  to  human  life,  such  as  poison  or  ex- 
plosive oils,  purposely  concealing  from 'the  buyer  knowl- 
edge of  that  fact,  is  responsible  to  any  person  who,  with- 
out fault  on  the  part  of  himself  or  of  any  other  person, 
sufficient  to  break  the  chain  of  causation,  is  injured  there- 
by.» 


within  it.  This  case  is  also,  I  agree, 
within  that  which  seems  to  me  to  be 
a  minor  proposition— namely,  the  pro- 
position which  has  been  often  acted  up- 
on— that  there  was,  in  a  sense,  an  invi- 
tation of  the  plaintiff  by  the  defendant 
to  use  the  stage.  This  appeal  must,  in 
my  opinion,  be  allowed,  and  judgment 
must  be  entered  for  the  plaintiff.'' 

^  So  held,  as  to  a  wheel,  liable  to 
burst  at  any  time  (Loop  v.  Litchfield, 
42  N.  Y.  351),  and  as  to  poison  (Wohl- 
fhart  V,  Beckert,  92  N.  Y.  490;  Norton 
V,  Sewall,  106  Mass.  143). 


»  Savings  Bank  v.  Ward,  100  U. 
S.  195;  Houseman  v,  Girard,  &c. 
Asso.,  81  Penn.  St.  256;  Conmion- 
wealth  V,  Harmer,  6  Phila.  90;  Day 
V,  Reynolds,  23  Hun,  131 ;  see  Kahl 
V,  Lene,  37  N.  J.  Law,  5. 

•  Wellington  v.  Downer  Oil  Co., 
104  Mass.  64;  Hourigan  v.  Nowell, 
1 10  Id.  470 ;  Elkins  v,  McKean, 
79  Penn.  St  493.  In  Losee  v. 
Clute  (51  N.*Y.  494),  the  Commission 
of  Appeals  refused  to  apply  this  rule 
to  the  sale  of  a  defective  steam-boiler. 
But  we  agree  with  Judge  Thompson 
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g  ii8.  Private  actions  upon  public  obligations.— As  any 
person  for  whose  benefit  a  contract  was  expressly  made 
can  sue  for  a  breach  thereof,  though  not  himself  a  party  to 
the  contract,^  it  follows  that  when  a  contract  is  made  with 
the  State  *  or  a  municipality  *  for  the  benefit  of  a  class  of 
persons,  any  one  of  that  class,  specially  injured  by  a  breach 
of  the  contract,  may  sue  thereon.  So,  if  a  specific  duty  is 
imposed  upon  any  person  by  law,  or  by  a  legal  authority, 
an  action  may  be  sustained  against  him  by  any  person  who 
is  specially  injured  by  his  failure  to  perform  that  duty.* 
Both  classes  of  actions  are  regarded  as  actions  in  tort  for 
negligence ;  although  the  former  class  would  seem  to  be 
technically  founded  on  contract. 

§  X19.  Reversioners  and  mortgagees.— One  who  has  a 
fixed  reversionary  interest  in  property  has  a  right  to  sue 
for  any  injury  to  such  property  which  will  depreciate  its 
value  when  it  comes  into  his  hands,*^  and  is  entitled  to  re- 


(N^L  233),  that  this  decision  cannot 
be  sustained,  at  least  on  this  ground. 
The  Commission's  decisions,  it  may  be 
well  to  mention,  are  not  as  binding  as 
those  of  the  regular  Court  of  Appeals. 
'  Lawrence  v.  Fox,  20  N.  Y.  268 ; 
Burr  V,  Beers,  24  N.  Y.  178. 

*  Robinson  v.  Chamberlain,  34  N. 
Y.  389;  Fulton  Ins.  Co.  v,  Baldwin,  37 
N.  Y.  648;  Weet  v,  Brockport,  16  N. 
Y.  161,  note;  Lyme  Regis  v,  Henley, 
I  Bing.  N.  C.  222 ;  Jones  v.  New  Ha- 
ven, 34  Conn.  I ;  Weightman  v,  Wash- 
ington, I  Black,  39;  Phillips  v.  Com- 
monwealth, 44  Penn.  St.  197;  Sawyer 
V,  Corse,  17  Gratt.  230.  The  cases  of 
Fish  V,  Dodge  (38  Barb.  163),  and 
Minard  v.  Mead  (Id.  174  n.)  are  over- 
ruled. 

*  McMahon  v.  Second  Av.  R. 
Co.,  75  N.  Y.  231 ;  Marvin  Safe  Co.  v. 
Ward,  46  N.  J.  Law,  19.  A  water 
company  contracted  to  supply  a  city 
with  water.     Failing  to  do  so,  the  city 


was  unable  to  extinguish  a  fire.  Held^ 
the  company  was  not  liable  to  a  citi- 
zen who  suffered  damages  by  the  fire 
(Nickerson  v,  Bridgeport  Hydraulic 
Co.,  46  Conn.  24;  Davis  v.  Clinton 
Water  Works,  54  Iowa,  59).  But  see 
Lampert  v,  Laclede  Gas  Co.  (14  Mo. 
App.  376),  where  a  gas  company  was 
held  liable  to  a  private  action  for  a 
breach  of  contract  with  the  city,  to 
keep  its  lamp-posts  and  lamps  in  repair. 
See  also  chapter  on»Municipal  Cor- 
porations, post, 

*  Adsit  V,  Brady,  4  Hill,  630; 
Claybutgh  v,  Chicago,  25  III.  440; 
Wendell  v.  Troy,  39  Barb.  329;  af- 
firmed, 4  Abb.  Ct.  App.  563 ;  see  Rob- 
inson V,  Chamberlain,  Jiy/ra.  Compare, 
however,  Fuchs  v,  Schmidt,  8  Daly, 
317;  Heintze  z/.  New  York,  50  N.  Y. 
Superior,  295. 

•  Jesser  v,  Gifford,  4  Burr.  2 141 ; 
Tomlinson  v.  Brown,  Sayer,  215. 
Building  an  adjoining  house  so  that 
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cover  damages  to  the  extent  of  such  probable  deprecia- 
tions.^ Nor  is  it  any  bar  to  his  recovery,  that  the  injury 
of  which  he  complains  is  one  which  may  possibly  cease 
before  he  comes  into  possession,  if  it  is  in  its  nature  per- 
manent, and  will  probably  continue,  in  the  absence  of  some 
affirmative  action.'  A  mere  trespass,  however,  having  no 
permanent  effect  upon  the  property,  constitutes  no  cause 
of  action  in  favor  of  a  reversioner,  even  though  committed 
for  the  purpose  of  claiming  title,^  much  less  where  there 
was  no  such  intention,  as  in  a  case  of  mere  .negligence 
there  could  not  be.  Nor  does  the  continuous  repetition 
of  an  injury  make  it  permanent,  within  the  meaning  of 
this  rule.  Its  continuance,  however  probable,  cannot  af- 
ford a  present  cause  of  action  to  the  reversioner,  if  it 
depends  upon  the  affirmative  exercise  of  human  volition.* 
The  owner  of  a  reversionary  interest  in  personal  property 
has  the  same  right  of  action  for  an  injury  thereto  as  in  the 


the  rain  drips  "upon  the  reversioner's 
land,  is  a  permanent  injury  within  this 
rule  (Tucker  v,  Newman,  11  Ad.  &  El. 
40).  So  in  an  excavation,  causing  a 
falling  oi  the  soil  (Raine  v.  Alder- 
son,  4  Bing.  N.  C.  702 ;  6  Scott,  691). 
^  lb.  One  in  possession  of  land 
under  a  contract  to  purchase  is  con-- 
sidered  the  equitable  owner,  and  may 
recover  damages  for  negligently  set- 
ting fire  to  the  woods  and  fences 
(Roodv.  N.  Y.  &  Erie  R.  Co.,  18 
Barb.  80;    Hays  v.    Miller,   6  Hun, 

•  Thus,  in  an  action  by  a  rever- 
sioner for  the  obstruction  of  ancient 
lights,  it  was  objected  that  the  ob- 
struction might  be  removed,  either  by 
the  voluntary  act  of  the  defendant,  or 
by  process  of  law,  before  the  rever- 
sioner came  into  possession.  But  this 
objection  was  overruled  (Jesser  v, 
Gifford,  4  Burr.  2141 ;  Tomlinson  v. 
Brown,  Sayer,  215).  To  the  same 
effect   see    (per    Tenterden,    C.    J.) 


Shadwell  v,  Hutchinson,  4  Carr.  &  P. 
333 ;  Moo.  &  M.  350. 

•  Thus,  a  landlord  cannot  main- 
tain an  action  for  a  mere  entry  upon 
his  tenant's  land,  if  no  injury  is  done 
to  the  land  itself;  even  though  the 
entry  was  made  for  the  purpose  of 
claiming  title  (Baxter  v.  Taylor,  4 
Bam.  &  Ad.  72).  An  apparently  op- 
posing opinion  of  Tenterden,  C.  J.,  in 
Young  V,  Spencer  (10  Bam.  &  Cr. 
1 52),  has  been  restricted  in  its  effect 
to  the  mutual  relations  of  landlord 
and  tenant  (Baxter  v.  Taylor,  4  Bam. 
&  Ad.  72;  Mumford  v,  Oxford,  &c. 
R.  Co.,  I  Hurlst.  &  N.  34). 

*  Thus,  the  nuisance  of  perpetual 
hammering  in  a  railway  company's 
workshop,  although  morally  certain  to 
continue,  affords  no  ground  for  an  ac- 
tion by  the  landlord  of  the  adjoining 
land  for  the  injury  to  his  reversion 
(Mumford  v,  Oxford,  &c.  R.  Co.,  i 
Hurlst.  &  N.  34). 
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case  of  real  property.^  But  though  a  mortgagee  may  sue 
for  trespass  •  upon  conversion  *  of  the  mortgaged  prop- 
erty, he  cannot  maintain  an  action  for  a  merely  negligent 
injury  to  the  mortgaged  premises,  even  though  he  has 
thereby  lost  his  security.*  The  owner  of  the  reversion  is 
not  responsible  to  strangers  for  the  defective  condition  of 
the  premises,  if  he  had  no  notice  thereof,  and  was  not  neg- 
ligent in  omitting  to  repair.  The  negligence  of  the  former 
owner  or  of  the  tenant  in  possession  will  not  be  imputed 
to  him.® 

§  120.  Landlords  and  tenants.— Questions  frequently 
arise  as  to  the  joint  and  several  liability  of  a  landlord  or 
owner  and  his  tenants.  The  rule  seems  to  be  that  if  the 
injury  results  from  the  negligence  of  the  owner,  either  in 
constructing  or  upholding  the  property,  he  is  responsible, 
but  that  he  is  not,  in  general,  responsible  for  the  negli- 
gence of  the  tenant  in  the  use  of  it.  If  an  injury  results 
from  the  negligence  of  the  tenant,  in  any  manner,  the  ten- 
ant is  liable.  But  both  the  landlord  and  the  tenant  may 
be  liable  for  the  same  injury :  the  former  for  the  negligent 
construction,  and  the  latter  for  the  negligent  use  of  the 
premises.'  The  owner  is,  of  course,  answerable  for  nui- 
sances erected  on  the  premises  when  he  lets  them  to  his 
tenant;^  but  he  is  not  answerable  for  a  nuisance  erected 


*  Hawkins  v.  Phythian,  8  B.  Monr. 

515. 

'  Eariez^.  Hall,  2  Mete.  353;  Page 

V.  Robinson,  10  Cush.  99;    Sanders 

V,  Reedp  12  N.  H.  558. 

*  Bellune  v.  Wallace,  2  Rich.  Law, 
80;  Burton  v,  Tannehill,  6  Blackf. 
470.  See  Coles  v.  Clarke,  3  Cush. 
399;  White  V.  Webb,  15  Conn.  302. 

*  Gardner^ V,  Heartt,  3  Denio,  232. 
But  see  Lane  v,  Hitchcock,  14  Johns. 
213. 

•So  held,  where  the  defendant 
had  purchased  the  land  shortly  before 


the  plaintiff's  injury,  which  arose  from 
a  defective  cellar-cover,  which  it  was 
the  tenant's  duty  to  repair,  and  of 
which  the  defendant  had  no  notice 
(Woram  v.  Noble,  41  Hun,  398). 

»  Per  Woodruff,  J.,  Eakin  v.  Brown, 
I  E.  D.  Smith,  44.  See  Irvine  v. 
Wood,  51  N.  Y.  224;  Swords  v.  Ed- 
gar, 59  Id.  34. 

'  Rosewell  v.  Prior,  12  Mod.  635 ;  i 
Ld.  Raym.  713;  Cong^ve  v.  Smith,  1 8  N. 
Y.  79,  84;  Clifford  v.  Dam,  81  Id.  52; 
Swords  V.  Edgar,  59  Id.  34;  Clancy  v. 
Byrne,  56  Id.  129;  Davenport  v.  Ruck- 
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afterward  on  the  premises  by  his  tenant,  unless  he  renews 
the  lease  thereafter/  with  knowledge  of  the  nuisance  ;•  nor, 
in  the  absence  of  a  covenant  in  the  lease,*  for  the  conse- 
quences of  the  natural  decay  of  the  premises, — as  where 
fences  are  suffered  by  the  tenant  to  fall  into  decay,  whereby 
a  stranger's  cattle  stray  and  are  injured.*  He  is  not  re- 
sponsible for  injuries  happening  subsequent  to  his  aliena- 
tion of  his  entire  title,  though  resulting  from  a  nuisance 
created  by  him.  The  person  in  possession  is  the  one  who 
is  liable.*^  But  if  the  owner  constructs  a  nuisance, — e.  g.^ 
an  excavation  underneath  the  sidewalk  connecting  with 
his  premises, — ^he  must,  at  his  peril,  notwithstanding  a  de- 
mise of  the  premises,  keep  it  in  such  a  condition  as  that 
the  safety  of  travelers  shall  not  be  impaired  by  its  being 
there.  And  the  tenant  of  the  premises,  because  he  uses 
and  enjoys  the  benefit  of  such  excavation,  is  bound  to 
the  same  vigilance.  Therefore,  where  one  is  injured  by 
falling  into  a  coal  hole  underneath  the  sidewalk  in  front 
of  the  premises,  by  reason  of  the  cover  being  left  un- 
fastened, he  has  his  remedy  against  the  owner  and  the 
tenant  jointly.*    The  tenant  of  a  part  of  a  building,  not 


man,  37  N.  Y.  568;  Anderson  v, 
Dickie,  26  How.  Pr.  105.  And  so 
where  the  nuisance  was  erected  by 
him  on  the  land  of  another,  and  he 
had  no  right  to  enter  for  the  purpose 
of  removing  it  (Thompson  v.  Gibson, 
7  Mees.  &  W.  456;  Fish  v.  Dodge,  4 
Denio,  312). 

1  Rex  V,  Pedly,  i  Ad.  &  E.  827. 
In  that  case  there  was  only  a  tenancy 
from  year  to  year,  and  the  landlord 
chose  to  renew  the  tenancy  after  the 
tenant  had  erected  the  nuisance.  Held, 
that  the  landlord  was  liable  (see  Can- 
dy V.  Jubber,  5  Best  &  S.  78,  485; 
Owings  V,  Jones,  9  Md.  108).  In  Jes- 
sen  V.  Sweigert  (66  Cal.  182)  a  land- 
lord was  held  responsible  for  an  inse- 


cure awning  which  he  "suflFered"  the 
tenant  to  put  up. 

»  Woram  v.  Noble,  41  Hun,  398. 

'  Payne  v.  Rogers,  2  H.  Blacks. 

350. 

*  Cheetham  v,  Hampson,  4  T.  R. 

318 ;    Coupland   v,    Hardingham,   3 

Campb.   398 ;    Daniels  z/.   Potter,  4 

Can*.  &  P.  266;   Staple  v.  Spring,  10 

Mass.  74. 

»  Blunt  V,  Aiken,  15  Wend.  522. 
But  see  Davenport  v.  Ruckman,  10 
Bosw.  20. 

«  Irvin  V,  Fowler,  5  Robertson, 
482 ;  4  Id.  1 38.  In  this  case  the  judge 
charged  the  jury  as  follows;  '*The 
court  places  the  ground  of  the  liability 
in  this  case  upon  the  duty  which  de- 
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guilty  of  negligence  or  malfeasance,  is  not  liable  to  a 
tenant  of  another  portion  of  the  same  building  for  dam- 
ages resulting  from  the  defective  construction  of  the  de- 
mised premises,  or  from  the  insufficiency  of  a  fixture  there- 


in. 


§  121.  Infants  and  lunatics.— Infants^  and  lunatjics'  are 
liable  for  their  wrongful  acts  causing  injury  to  others; 
and  therefore  they  are  liable  for  tortious  negligence, 
though  not  for  their  negligence  in  the  performance  of  a 


volves  upon  any  one  who  uses  or  re- 
ceives profits  from  a  dangerous  con- 
struction or  excavation  placed  in  a 
public  highway  (over  which  every  one 
has  a  right  to  travel),  to  protect  the 
public  from  accident ;  and  it  says,  that 
if  any  one  either  constructs,  or  uses, 
or  receives  profit  from  the  use  of  such 
an  excavation  or  construction,  which 
is  called  in  law  a  nuisance,  he  must,  at 
his  peril,  keep  it  in  such  a  position  as 
that  the  safety  of  the  traveler  shall 
not  be  impaired  by  the  fact  of  its  be- 
ing there.  The  sidewalk  roust  be  just 
as  safe  as  if  the  thing  had  not  been 
there.  It  Is  at  their  peril  to  keep  it  so ; 
and  it  is  upon  that  g^round  that  this 
court  has  held  that  these  defendants 
are  liable;  the  tenants,  as  using  it  in 
putting  in  coal ;  the  landlord,  as  hav- 
ing received  rent  for  the  use  of  it ;  and 
it  is  because  the  action  is  based  and 
sustained  on  that  gp'ound,  that  all  evi- 
dence of  carelessness  on  the  one  side, 
or  of  good  or  bad  construction,  so  far 
as  the  landlord  is  concerned,  on  the 
other,  has  been  excluded :  their  liability 
resting  on  the  above  broad  ground." 
The  landlord's  liability  was  affirmed 
in  Calder  v,  Smalley,  66  Iowa,  219; 
the  tenant's  in  Irvine  v.  Wood,  51 
N.  Y.  224.  One  who  comes  into  pos- 
session of  premises,  attached  to  which 
there  is  an  excavation  encroaching 
upon  the  highway,  may  be  regarded 
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as  so  sanctioning  it  as  to  be  liable  for 
an  injury  sustained  by  a  passer-by  fn 
consequence  of  it  (Davenport  v.  Ruck- 
man,  10  Bosw.  20;  affirmed,  37  N.  Y. 
568).  Where  the  tenant  surrendered 
the  premises  to  the  landlord  for  a 
brief  period,  to  enable  him  to  make 
repairs,  the  tenant  was  not  liable, 
because  he  was  not  in  possession, 
and  the  landlord  was  liable,  without 
reference  to  his  liability  as  owner,  for 
the  reason  that  he  was  in  possession 
(Leslie  v.  Pound,  4  Taunt.  649). 

1  Eakin  v.  Brown,  i  E.  D.  Smith, 
36.  Owner  of  house  not  liable  for  un- 
authorized and  improper  throwing 
down  by  a  third  person  of  a  chimney 
securely  built  (Scullin  v,  l>olan,  4 
Daly,  163;  compare  Gray  v,  Boston 
Gas-light  Co.,  114  Mass.  149). 

'  Campbell  v.  Stakes,  2  Wend. 
139;  Bullock  V,  Babcock,  3  Id.  39 1; 
Green  v,  Burke,  23  Id.  490;  Wallace 
V.  Morss,  5  Hill,  391 ;  Conklin  v, 
Thompson,  29  Barb.  218  [boy  of  14, 
throwing  squib] ;  Fish  v,  Ferris,  5 
Duer,  49  [overdriving  horse] ;  Walley 
V,  Holt,  35  Law  Times,  631  [same]; 
Bumard  v.  Haggis,  14  C.  B.  N.  S.  45 
[same] ;  Rice  v,  Boyer  [Ind.],  35  Alb. 
L.  J.  345  [deceit];  see  Jennings  v. 
Rundall,  8  T.  R.  335. 

■  Krom  V,  Schoonmaker,  3  Barb. 
647 ;  see  Williams  v,  Cameron,  26  Id. 
172 ;  Weaver  v.  Wood,  Hobart,  134. 
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contract  We  are  unable  to  find  any  direct  authority  for 
holding  infants  responsible  for  the  want  of  more  care  than 
might  reasonably  be  expected  at  their  age ;  but,  as  no  de- 
gree of  care  could  be  expected  from  violent  lunatics,  who 
have,  nevertheless,  been  held  civilly  responsible  for  their 
trespasses,  there  does  not  seem  to  be  any  sound  reason  for 
making  such  a  distinction.  Dr.  Wharton  asserts  that 
neither  lunatics  nor  infants  can  be  held  responsible  for 
their  failure  to  exercise  any  greater  degree  of  care  or  skill 
than  they  possess ;  but  the  authorities  which  he  cites  are 
either  cases  of  contributory  negligence  or  dicta  from  the 
Roman  law.^ 

§  122.  Joint  liability  of  trespassers  and  others.— If  several 
persons  are  jointly  bound  to  perform  a  duty,  they  are 
jointly  and  severally  liable  for  omitting  to  perform  or  for 
performing  it  negligently.'  Persons  who  co-operate  in  an 
act  directly  causing  injury  are  jointly  liable  for  its  conse- 
quences, if  they  acted  in  concert,'  or  united  in  causing  a 
single  injury,  even  though  acting  independently  of  each 
other.*  Thus  the  proprietors  of  two  vehicles,  both  of 
which  are  managed  so  carelessly  as  to  injure  a  third  person 
by  their  collision,  are  jointly  liable  for  the  damage  done, 
although  in  no  way  connected  in  business  together.*    Two 


'  Wharton  NegL  S  88. 

•  Ferguson  v,  Kinnoull,  9  CI.  & 
F.  251. 

•  Guille  V,  Swan,  19  Johns.  381 ; 
see  Williams  v.  Sheldon,  10  Wend. 
654;  Hawksworth   v,  Thompson,  99 

Mass.  ^^, 

•  Colegrove  v,  Harlem  R.  Co.,  6 
Duer,  382;  20  N.  Y.  492;  Slater  v, 
Mersereau,  64  N.  Y.  138;  Gray  v, 
Pullen,  5  Best&  S.790;  see  Wabash, 
&c.  R.  Co.  V.  Shacklet,  105  111.  364; 
Cuddy  z/.  Horn,  46  Mich.  596.  In  an 
action  against  a  father  and  son  jointly 
to  recover  damages  for  the  negligence 
of  the  son,  who  was  a  minor  living 


with  his  father,  in  carelessly  driving 
his  father^s  sleigh  and  team  past  the 
plaintilTs  sleigh  on  the  highway  so  as 
to  frighten  the  plaintiffs  team,  and 
injure  his  minor  son,  it  is  not  error  to 
admit  evidence  tending  to  prove  that 
the  defendant's  son  had  trained  his 
father's  team  to  pass  any  vehicle  on 
the  road ;  that  they  had  acted  in  that 
way  a  few  days  before  and  after  the 
accident ;  and  that  the  son  was  in  the 
habit  of  driving  the  team  for  his  father 
to  church  and  elsewhere  (Schaefer  v. 
Osterbrink,  67  Wise.;  30  N.  W. 
922). 

^  Colegrove  v,   Harlem  R.   Co., 
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municipal  corporations,  each  owning  half  a  bridge  uniting 
their  territories,  are  both  liable  for  its  negligent  construc- 
tion or  management.^  And  so  the  owners  of  a  party  wall 
dividing  their  two  lots,  are  jointly  liiable  for  injuries  sus- 
tained in  consequence  of  its  falling,  through  decay  and 
want  of  repair.*  And,  where  a  master  is  liable  for  the  tor- 
tious negligence  of  his  servant,  the  latter  is  jointly  liable 
with  him.^  Where  the  lease  of  a  pier  contained  a  cove- 
nant on  the  part  of  the  lessee  that  he  would  keep  the  pier 
in  as  good  repair  as  it  then  was,  but  reserved  to  the  lessor 
the  right  to  use  as  much  of  the  pier  as  his  business  might 
require,  it  was  held  that  the  lessor  was  liable,  jointly  with 
the  lessee,  for  injuries  to  the  plaintiff  resulting  from  its 
non-repair,  both  being  in  its  joint  possession.*  In  all  these 
cases,  the  liability  is  several,  as  well  as  joint.  Any  one  of 
the  parties  in  fault  can,  therefore,  be  sued  alone,  and  is 
responsible  for  the  entire  damage.* 

§  123.  Who  are  not  jointly  liable.— Persons  who  act  sep- 
arately, each  causing  a  separate  injury,  cannot  be  made 
jointly  liable,  even  though  the  injuries  thus  committed  are 
all  inflicted  at  one  time,  and  precisely  similar  in  character. •^ 


supra;  Tompkins  v.  Clay,  &c.  R. 
Co.,  66  Cal.  163.  And  where  A.  lent 
a  wagon  to  B.  and  C,  who  each  fur- 
nished a  horse,  and  then  at  their  in- 
vitation A.  rode  with  them,  B.  driving, 
it  was  held  that  all  three  were  jointly 
liable  for  the  negligence  of  B.  in  driv- 
ing too  fast  (Bishop  v,  Ely,  9  Johns. 
294.).  To  the  same  effect  is  Davey  v. 
Chamberlain,  4  £sp.  229. 

'  Wciserberg  v,  Winneconne,  56 
Wise.  667 ;  Lyman  v,  Hampshire,  140 
Mass.  311;  Brown  v,  Fairhaven,  47 
Verm.  386, 

'  Klauder  v.  McGrath,  35  Penn. 
St.  128. 

»  Phelps  V.  Wait,  30  N.  Y.  78 ; 
Michael  v,  Alestree,  2  Levinz,   172; 


Steel  V,  Lester,  L,  R.  3  C.  P.  IXv.  121 ; 
see  Campbell  v,  Portland  Sugar  Co.,, 
62  Maine,  552. 

^  Cannavan    v,  Conkfil^   i  Daly^ 

509. 

s  Kain  v.  Smith,  80  N.  Y.  458,.  46S; 

Roberts  v,  Johnson,  58  Id.  61 3 ;  Lyman 
V,  Hampshire,  140  Mass.  311  ;  Hume 
V.  Oldacre,  i  Stark.  352. 

*  Williams  v.  Sheldon,  10  Wend. 
654.  Where,  through  the  sole  negli- 
gence of  one  of  two  persons  engaged 
in  a  common  purpose,  an  injury  is 
done,  the  person  actually  the  cause  of 
the  injury  is  alone  liable  (Boyd  v. 
Insurance  Patrol,  113  Penn.  St.  269;  22 
Rep.  666. 
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Thus,  separate  owners  of  animals  cannot  at  common  law 
be  made  jointly  liable  for  different  injuries  committed  by 
their  animals  respectively,  though  all  happening  as  part  of 
a  single  transaction.^  And  persons,  who  separately  rent 
different  portions  of  a  single  building  are  not  jointly  liable 
for  their  negligent  use  of  the  premises.*  A  sheriff  and  his 
predecessor  in  office  cannot  be  made  jointly  liable  for  the 
loss  of  property  taken  or  held  by  either.' 


^  Auchmuty  v.  Ham,  i  Denio,  495 ; 
Van  SteenbuTig^h  v,  Tobias,  17  Wend. 
$62.    See  chapter  on  Animals. 

*  Persons  who  occupy  the  same 
building,  and  have  each  the  privilege 
to  use  the  water  pipes,  under  their 
own  right  of  use  or  occupation,  can  be 
held  responsible  for  damages  resulting 
from  their  negligent  use  or  care,  only 
on  proof  of  negligence  on  their  own 
part ;  and  neither  is  responsible  for  the 
negligence  of  the  others,  though  they 
may  be  jointly  liable  where  their  right 
is  joint  (Moore  v,  Goedel,  7  Bosw. 
591;  see  Eakin  v.  Brown,  i  £.  D. 
Smith,  36;  see  Payne  v,  Rogers,  2  H. 
Blacks.  349). 

*  A  suit  brought  against  a  sheriff 


in  office  and  his  predecessor  in  solido^ 
for  the  value  of  property  allied  to 
have  been  seized  by  the  former  and 
lost  whilp  in  charge  of  the  latter,  is  an 
illegal  joinder  of  parties.  Either  one 
or  the  other  of  the  two  officers  is  liable, 
because  the  property  was  lost  while  in 
his  official  possession.  Both  of  them 
cannot  be  responsible  for  the  same 
reason  (New  Orleans  Insurance  As- 
sociation V.  Harper,  32  La.  Ann.  1^65). 
A  deputy  constable  levied  an  execu- 
tion upon  the  goods  of  another  than 
the  execution  debtor.  Held,  that  the 
constable,  the  deputy  and  the  con- 
stable's sureties,  could  not  be  joined 
in  one  action  for  the  tort  of  the  deputy 
(Hoge  V,  Raymond,  25  Kans.  665). 
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§  124.  No  common-law  remedy  for  injuries  causing  death. — 
The  common  law  allowed  of  no  remedy,  by  way  of  a  civil 
action,  for  the  death  of  a  human  being.^     Obviously,  the 


*  A  private  criminal  action  was  al- 
lowed, in  cases  of  murder.    The  last 
instance  of  this  kind  was  the  famous 
case  of  Ashford  v,  Thornton  (i  Bam. 
&  Aid.  405),  in  which  the  defendant 
insisted  upon   his  right   to  trial  by 
battle.    The  right  of  action  was  soon 
afterward  taken  ^way  by  statute.    ''It 
is  a  singular  fact  that  by  the  common 
law  the  greatest  injury  which  one  man 
can  inflict  on  another,  the  taking  of 
his  life,  is  without  a  private  remedy  ** 
(Goodsell  V,  Hartford,  &c.  R.  Co.,  33 
Conn.  55).  "  Since  it  is  now  established 
that  in  the  courts  of  the  United  States 
no  action  at  law  can  be  maintained  for 
such  a  wrong  [causing  death],  in  the 
absence  of  a  statute  giving  the  right, 
and  it  has  not  been  shown  that  the 
maritime  law,  as  accepted  and  received 
by  maritime   nations   generally,  has 


established  a  different  rule  for  the 
government  of  courts  of  admiralty 
from  those  which  govern  courts  of 
law  in  matters  of  this  kind,  we  are 
forced  to  the  conclusion  that  no  such 
action  will  lie  in  the  United  States 
courts  under  the  general  maritime 
law"  (Waite,  C.  J.,  The  Harrisburgh, 
119  U.  S.  199).  In  The  Sylvan  Glen 
(9  Fed.  Rep.  33$)  a  suit  in  rem  was 
dismissed  on  the  ground  that  the  New 
York  statute,  giving  a  remedy  for 
causing  death,  did  not  create  a  mari- 
time lien.  In  The  Ward  (4  Woods, 
145),  a  suit  in  rem  was  dismissed  on 
the  ground  that  the  Louisiana  statute 
did  not  apply  to  cases  outside  the 
State ;  but  the  contrary  was  held  by 
another  judge,  subsequently,  in  the 
same  case  (17  Fed.  Rep.  456). 
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deceased  person  never  could  have  had  a  cause  of  action 
for  his  own  death;  therefore  none  could  survive  to  his 
legal  representatives,  even  if  the  law  had  allowed,  as  in 
fact  it  did  not  allow,  a  cause  of  action  for  an  injury  to  the 
person  to  survive  him.  The  husband  or  master  of  the 
deceased  was  not  allowed  to  sue,  because  the  only  damage 
recognized  by  the  law  was  the  loss  of  service  during  the 
lifetime  of  the  servant,  and  the  death  of  the  servant,  there- 
fore, worked  no  injury  to  the  master  of  which  the  law 
could  take  notice.  And,  if  the  act  causing  death  amount- 
ed to  a  felony,  the  general  rule  of  the  common  law,  for- 
bidding any  civil  suit  upon  a  felony,  would  alone  have 
sufficed  to  exclude  a  claim  for  damages.  Whatever  may 
be  said  of  the  logic  of  these  arguments,  it  is  certain  that 
the  conclusions  thus  reached  formed  a  settled  doctrine 
of  the  common  law.  No  one,  whether  as  executor,  master, 
parent,  husband,  wife,  or  child,  or  in  any  other  right  or 
capacity  whatsoever,  could  maintain  an  action  for  dam- 
ages on  account  of  the  death  of  a  human  being.^ 


^  The  earliest  reported  decision 
upon  this  point  was  in  an  action  for 
the  battery  of  the  plaintiffs  wife, 
**  whereby  she  died."  It  was  held 
that  the  right  of  action  was  merged  in 
the  felony  (Higg^ns  v.  Butcher,  Yelv. 
89;  I  BrownL  &  G.  205).  The  first 
reported  case  of  negligence  in  whidi 
the  question  arose  was  before  Lord 
Ellenborough  (Baker  v.  Bolton,  i 
Campb.  493),  who  instructed  the  jury 
that  the  plaintiff,  who  sued  for  the  loss 
of  his  wife's  services,  could  only  re- 
cover for  his  loss  during  her  lifetime, 
although  her  death  was  caused  by 
the  defendant's  negligence.  All  the 
decisions  in  cases  where  an  executor 
or  administrator  sought  to  maintain 
the  action  have  been  one  way  (Whit- 
ford  V.  Panama  R.  Co.,  23  N.  Y.  465; 
affirming  s.  C.  3  Bosw.  67;  Crowley 
V,  Panama  R.  Co.,  30  Barb.  99;  Beach 


V,  Bay  State  Steamboat  Co.,  30  Barb. 
433).  An  attempt  was  made  to  dis- 
tinguish between  this  claim  and  the 
daim  for  loss  of  service,  which  seems 
to  have  been  successful  in  two  in- 
stances, one  an  action  brought  by  a 
father  for  the  loss  of  his  son  (Ford  v. 
Monroe,  20  Wend.  210),  and  the  other 
brought  by  a  husband  for  the  loss  of 
his  wife  (see  Lynch  v,  Davis,  12  How. 
Pr.  323).  But  in  these  cases  the  l^^al 
question  does  not  appear  to  have  been 
argued ;  and,  in  well-considered  cases, 
it  has  been  uniformly  and  unanimous- 
ly adjudged  that  a  husband  cannot  sue 
for  the  death  of  his  wife  (Green  v, 
Hudson  River  R.  Co.,  2  Abb.  Ct.  App. 
277 ;  affirming  S.  C.  28  Barb.  9 ;  Lu- 
cas V.  N.  Y.  Central  R.  Co.,  21  Barb. 
245  ;  Eden  v,  Lexington,  &c.  R.  Co., 
14  B.  Monr.  204),  nor  a  wife  for  the 
loss  of  her  husband  (Carevv.  Berk- 
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§  125.  The  statutory  remedy.  — The  multiplication  of 
fatal  accidents  in  later  times,  and  the  practical  impossibility 
of  securing  the  punishment  of  mere  carelessness  by  means 
of  criminal  proceedings,  induced  the  British  legislature  to 
interfere ;  and,  by  the  statute  known  as  "  Lord  Campbell's 
Act,"  passed  in  1846,  a  remedy  by  civil  action  was  given  to 
the  personal  representative  of  every  person  killed  by  the 
fault  of  another,  and  leaving  a  parent  husband,  wife,  or 
child.  This  statute  has  been  in  substance  incorporated 
into  the  legislation  of  most  States  of  the  American 
Union ;  the  points  of  difference  being  only  in  relation 
to  the  persons  for  whose  benefit  the  action  may  be 
brought,  the  form  of  action  (which  in  some  cases  is 
by  indictment),  and  the  measure  of  damages.  Under 
any  of  these  statutes,  proof  of  the  death  by  the  de- 
fendant's act  is  not  per  se  enough  to  warrant  a  recovery. 
There  must  be  some  proof  of  the  defendant's  wrong- 
doing in  the  matter.^  And  the  death  must  appear  to 
be  the  proximate  result  of  such  wrongful  act  or  neg- 
lect* 

§  126.  The  English  statute  (Lord  Campbell's  act).— The 
English  statute,  after  which  our  own  statutes  are  largely 


shire  R.  Co.,  i  Cush.  4^5 ;  Palfrey  v. 
Portland,  &c.  R.  Co«,  4  Allen,  55; 
Wyatt  V.  Williams,  43  N.  H.  102; 
Hubgh  V.  New  Orleans,  &c.  R.  Co.,  6 
La.  Ann.  495;  Hermann  v.  New 
Orleans,  &c.  R.  Co.,  1 1  Id.  5),  nor  a 
parent  for  the  loss  of  his  child  (Carey 
V,  Berkshire  R.  Co.,  i  Cush.  475; 
Sherman  v,  Johnson,  58  Verm.  40; 
Sullivan  v.  Union  Pacific  R.  Co.,  i 
McCrary  C.  C.  301 ;  Sheffler  v.  Minne- 
apolis, &c.  R.  Co.,  33  Minn.  125; 
compare  Edgar  v.  Costello,  14  8.  Car. 
ao),  nor  a  master  for  the  death  of  his 
servant  (Osbom  v.  Gillett,  L.  R.  8 
Exch.  88).  Neither  can  any  one  main- 
tain an  action  for  any  indirect  loss 


which  he  sustains  by  the  death  of  an- 
other person,  such,  for  e]cample,  as 
the  loss  which  an  insurer  of  the  life 
sustains  by  that  event  (Conn.  Life  Ins. 
Co.  V.  New  Haven  R.  Co.,  25  Conn. 
265).  In  Mobile  Life  Ins.  Co.  v, 
Brame  (95  U.  S.  754),  the  defendant 
having  willfully  killed  a  person  whose 
life  was  insured  by  the  plaintiff,  the 
latter  sued  for  the  amount  of  the 
policy  paid  by  it»  as  damages  caused 
to  it  by  defendant's  act.  The  action 
was  not  sustained. 

^  Evans  v.  Newland,  34  Ind.  112. 

*  Wagner  v,  Woolsey,  i  Heisk. 
235 ;  see  §  26,  ante. 
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modeled,  is  as  follows:  "Whensoever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect,  or  default,  and 
the  act,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law 
to  felony."^ 

§  127.  The  statutie  of  New  York  and  other  States.— The 
phraseology  of  the  English  statute,  though  awkward  and 
somewhat  wanting  in  precision,  was  early  adopted  in  many 
of  the  States,^  and  is  still  retained,  with  slight  modifications, 
e.  g^  extending  the  liability  to  corporations,  in  Vermont,* 
New  Jersey,*  Maryland,*^  Virginia,*  West  Virginia,^  North 
Carolina,®  South  Carolina,*  Tennessee, ^^  Ohio,"  Illinois,** 
Michigan,^'  Wisconsin,^*  Missouri,"  Nebraska,"  Colorado," 
Nevada,"  Arizona"  and  Utah.*®  The  same  language  was 
used,  originally,  in  the  statute  of  New  York,*^  but  has  been 
improved  without  altering  the  substance."  It  now  provides 


^  9  &  10  Vict.  c.  xciii,  §  i. 

'  A  nearly  complete  collection  of 
the  statutes  of  the  several  States  will 
be  found  in  Whittaker's  Smith  on  Negl. 
p.  443  et  seq,^  and  a  valuable  tabula- 
tion of  the  same  is  given  in  Patterson 
on  Railway  Accidents,  p.  404. 

»  Rev.  Laws  1880,  §  2138. 

•  Rev.  Laws  1877,  p.  294,  (  i. 
»  Rev.  Code  1878,  p.  724,  §  i. 

«  Code  1873,  P-  996,  ch.  145,  §  7. 
'  Rev.  Code  1884,  p.  634,  ch.  I3,S  5. 

•  Code  1883,  §  1498. 

•  Gen.  Stat.  1882,  §  2183. 
>•  Rev.  Stat.  1879,  Art.  2899. 

»»  3  Rev.  Stat.  1886,  p.  368,  §  6135. 
» »  Rev.  Stat.  1880,  p.  600,  ch.  70,$  i. 


»»  Howell's  Stat.  1882,  §  8313, 

>*  Rev.  Stal.  1878,  ch.  178,  §4255. 

*»  I  Rev.  Stat.  1879,  ch.  25,  §  2122. 

^*  Comp.  Stat.  1881,  ch.  21,  §  i. 

*'  Gen.  Stat.  1883,  ch.  27,  §  2. 

^>  Comp.  Laws  1873,  P-  39f  S  i^S- 

**  Comp.  Laws  1877,  ch.  54,  §  i. 

«o  Comp.  Laws  1876,  ch.  9,  §  i. 

«»  Stat.  1847,  ch.  450. 

"  Code  of  Civil  Pro.,  \  1902.  By 
L.  1879,  c-  328,  proprietors  of  bathing 
establishments  are  required  to  provide 
the  means  of  rescue  from  drowning  of 
persons  who  expose  their  lives  by  caie- 
lessness  and  inexperience,  etc.  Held, 
not  to  apply  in  a  civil  action  by  per- 
sonal representatives,  to  recover  dam- 
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that  "the  executor  or  administrator  of  a  decedent,  who 
has  left,  him  or  her  surviving,  a  husband,  wife  or  next  of 
kin,  may  maintain  an  action  to  recover  damages  for  a 
wrongful  act,  neglect,  or  default  by  which  the  decedent's 
death  was  caused,  against  a  natural  person  who,  or  a  cor- 
poration which,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent,  by  reason  thereof,  if  death  had  not 
ensued."  The  statutes  of  Rhode  Island,^  Indiana,^  Minne- 
sota,* Kansas,^  California,*  Oregon,*  Alabama,^  Mississippi,* 
and  Texas*  are  of  the  same  purport  Those  of  Arkansas 
and  Louisiana  are  broader.^® 

§  128.  Special  and  limited  liability  in  some  states.— 
In  some  of  the  states,  special  provision  is  made  for  injuries 
inflicted  by  carriers  and  corporations,  causing  death. 
Thus,  in  Maine  ^^  and  Massachusetts,**  the  rertedy  is  con- 
fined to  cases  of  the  loss  of  life  by  the  negligence  of 
common  carriers  of  passengers,  and  in  New  Hampshire, 
to  railroad  companies.*^  In  other  states,  with  or  with- 
out general  provision  giving  a  right  of  action  for  any 
injury    causing    death,    railroad    companies     and     other 


ages  for  the  death  of  a  person  so 
drowned,  and  so  exclude  the  defense 
of  contributory  negligence  (Nugent  v. 
Vanderveer,  38  Hun,  487). 

1  Gen.  Stat.  ch.  193,  §  21.  This 
statute  gives  a  right  of  action  where 
death  ensues  from  '*an  injury  inflicted 
by  the  wrongful  act  of  another."  It  is 
held  that  such  action  cannot  be  main- 
tained against  on<  charged  only  with 
passive  neglect  or  mere  omission  of 
duty  (Bradbury  v.  Furlong,  13  R.  I. 

15). 

>  2  Rev.  Stat.  1881,  §  284. 

•  Stat.  1878,  ch.  77,82. 

«  Gen.  Stat.  1868,  ch.  80,  art.  18, 
§422. 

»  Code  of  Civil  Pro.,  {  377. 

•  Gen.  Laws  1874,  ch.  4^  §  367. 
f  Code  1876,  §  2641. 


>  Code  1880,  8  1 510. 
•  Rev.  Stat.,  |  2899. 

*<>  See   statutes   cited,  posty  224, 
note  12. 

1*  In  Maine  (Rev.  Stat.  1883,  ch  51, 
i  68 ;  ch.  52,  §(  7,  69),  railroad  com- 
panies, proprietors  of  steamboats, 
stage  coaches  and  common  carriers 
are  made  liable  for  negligence  of  them- 
selves or  servants  causing  loss  of  life. 

>»  Pub.  Stat.  1882,  p.  42o»  ch.  73, 
%  6.  This  statute  applies  to  the  case 
of  a  railroad  company  using  a  private 
track  by  the  mere  sufferance  and  li- 
cense of  the  owner  and  not  under  its 
control  or  within  its  chartered  limits 
(Commonwealth  v.  Boston,  &c.  R. 
Co.,  126  Mass.  61). 

'8  N.  H.  Gen.  Stat  (1878,  ch.  282, 

§14). 
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carriers  of  passengers  are  specially  named  as  liable  for 
negligently  causing  the  death  of  passengers  or  others.^ 
In  Colorado  *  and  Missouri,'  a  special  remedy  is  given  for 
death  resulting  from  the  negligence,  Ac,  of  any  officer, 
servant,  Ac,  whilst  running,  conducting,  or  managing  any 


*  In  Connecticut  (Gen.  Stat.,  1875, 
p.  488,  chap.  17,  (  3),  if  the  life  of  any 
person  being  on  a  highway,  in  the 
exercise  of  reasonable  care,  is  lost  by 
reason  of  the  neglect  of  a  railroad 
company  to  maintain  railings  or  fences 
on  the  side  of  its  railroad,  or  if  the  life 
of  any  passenger  upon  any  railroad,  or 
of  any  person  crossing  a  highway,  in 
the  exercise  of  reasonable  care,  shall, 
be  lost  by  reason  of  any  negligence  of 
any  railroad  company  or  its  servants, 
it  is  liable  in  datnages.  See  also  Gen. 
Stat.  p.  422,  i  9.  In  Rhode  Island, 
besides  the  statute  applicable  to  all 
cases  of  injury  causing  death,  a  rem- 
edy is  given  for  the  loss  of  life  of  a 
passenger  in  any  stage-coach  or  other 
conveyance,  when  used  by  common 
carriers,  or  of  any  person,  whether  a 
passenger  or  not,  in  the  care  of 
proprietors  of,  or  common  carriers 
by  means  of,  railroad  or  steam- 
boats, or  of  any  person  crossing 
upon  a  public  highway,  by  reason 
of  the  negligence  or  careless- 
ness of  their  servants  or  agents 
(Pub.  Stat.  1882,  p.  553,  S  15).  In 
Kentucky,  railroad  companies  are 
specifically  declared  liable  for  the  loss 
of  life  of  any  person,  not  in  their  em- 
ployment, by  reason  of  their  negli- 
gence or  that  of  their  agents  and  serv- 
ants ;  and  punitive  damages  are  recov- 
erable against  any  person  or  company, 
for  death  caused  by  willful  neglect 
(Gen.  Stat.  1881,  ch.  57,  §§  i,  3).  In 
Wyoming,  if  any  employee  of  a  railroad 
company  is  either  killed  or  injured  by 
any  locomotive,  car  or  other  property 
of  the  company,  whether  in  the  per- 


formance of  his  duty  or  otherwise,  the 
remedy  therefore  is  the  same  as  if  the 
person  killed  or  injured  was  not  in 
the  employ  of  the  company  (Comp. 
Laws,  1876,  p.  $12,  §  I).  There  are 
similar  statutes  in  Georgia  (Code, 
1882,  §  3036),  Kansas  (Comp.  Laws, 
1881,  p.  784,  (  4914),  and  Iowa  (Ann. 
Stat.  1882,  §  1307;  see  Philo  v.  Illi- 
nois Centra]  R.  Co.,  33  Iowa,  47). 
In  Washington  Territory  (Code,  1881, 
P*  3<^f  i  8),  it  is  provided  that  when 
the  death  is  caused  by  the  decedent 
falling  through  an  opening  or  defective 
place  in  any  sidewalk,  square  or 
wharf,  the  person  whose  duty  it  was 
at  the  time  of  the  injury  to  keep  the 
place  in  repair  is  liable  to  the 
personal  representatives  of  the  de- 
ceased. 

»  C^en.  Stat.  1883,  ch.  27,  |  i. 

•  In  Missouri  (Rev.  Stat.,  1879, 
(  2121),  a  lemedy  is  also  given  for  the 
death  of  any  person  occasioned  by  die 
negl^nce  of  any  inaster,  pUot,  en- 
gineer, &c.,  whilst  running,  conduct- 
ing or  managing  a  steamboat,  or  its 
machinery.  "Any  person,'*  in  this 
statute,  does  not  include  fellow  serv- 
ants (Proctor  V.  Hannibal,  &c.  R. 
Co.,  64  Mo.  112).  In  Texas,  special 
provision  is  made  for  the  liability  of 
the  proprietor,  owner,  charterer  or 
hirer  of  any  raih?oad,  steamboat,  stage 
coach  or  other  vehicle  for  the  convey- 
ance of  goods  or  passengers,  for  the 
death  of  any  person  caused  by  their 
negligence  or  by  the  unfitness,  gross 
negligence  or  carelessness  of  their 
servants,  &c.  (Rev.  Stat.,  1879,  art. 
2899). 
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locomotive  or  car,  or  of  any  driver  of  a  coach  or  other 
public  conveyances,  against  the  proprietor  and  such  neg- 
ligent officer  or  servant ;  and  if  the  injury  is  occasioned 
by  any  defect  or  insufficiency  in  a  railroad  locomotive 
or  car,  or  in  a  stage  coach  or  other  public  conveyance, 
the  proprietor  is  liable. 

§  129.  Limited  liability  in  Pennsylvania.— In  Pennsyl- 
vania/ the  statute  provides  a  remedy  for  a  death  *' oc- 
casioned by  unlawful  violence  or  negligence ''  of  another ; 
but  this  general  rule  is  so  far  limited  in  its  application  that 
persons,  except  passengers,  who  are  injured  or  lose  life 
while  engaged  or  employed  in  or  about  the  roads, 
works,  depots  and  premises  of  a  railroad  company,  or  in  or 
about  any  train  or  car  thereon,  of  which  company 
such  persons  are  not  employees,  have  only  such  right  of 
action  against  the  company  as  would  exist  if  they  were 
employees.* 

§130.  Homicides,  duelling,  etc.— In  Kentucky,  the  sur- 
viving principal,  the  seconds  and  all  others,  aiding  or  pro- 
moting a  duel,  are  severally  liable  to  the  widow  and  minor 


>  2  Brightly  Punl.  Dig.,  1873,  p. 

1093.  §§  h  2. 

'  Id.,  f  6.  This  limitation  is  humor- 
ously declared  ( Agnew,  C.  J.,  in  Kirby 
V,  Pennsylvania  R.  Co.,  76  Penn.  St. 
506)  to  be  **  a  police  regulation,  which, 
having  respect  to  the  public  good, 
forbids  individuals  undertaking  a 
dangerous  employment,  except  at 
their  risk,  to  the  same  extent  as  if 
they  were  in  the  immediate  employ- 
ment of  the  company.  Leaving  each 
one  to  assert  his  proper  remedy 
against  the  person  whose  act  of  negli- 
gence does  him  the  injury,  the  law 
says  to  him  that  the  legal  principle, 
resfiondea/  superior^  shall  have  no 
place  in  this  particular  relation ;  that 
as  a  matter  of  public  policy,  for  the 


good  of  all^  those  who  voluntarily  ven- 
ture into  employment  alongside  the. 
servants  of  a  railroad  company,  shall 
have  just  the  same  remedies  for  in- 
juries happening  in  the  employment 
that  these  have,  and  none  other." 
The  learned  judge  delicately  omits 
the  words  '*  railroad  corporations,'' 
after  the  word  *'  all."  His  fine 
vein  of  irony  is  admirable.  For 
other  cases  under  this  statute,  see 
Mullherrin .  v.  Delaware,  &c.  R. 
Co.,  81  Penn.  St.  366;  Ricard  v. 
North  Penn.  R.  Co.,  89  Id.  193; 
Penn.  R.  Co.  v.  Price,  96  Id.  267; 
Richter  v,  Penn.  R.  Co.,  104  Id. 
511;  Cummings  v,  Pittsburgh,  &c. 
R.Co.,  92  Id.  82. 
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child  of  one  killed  in  the  duel,  for  reparation  of  the  injury, 
and  the  jury  may  give  vindictive  damages  ^  for  suppression 
of  the  practice  of  duelling/'  ^  An  action  is  also  allowed 
a  widow  and  minor  child  of  a  person  killed  **  by  the  care- 
less, wanton,  or  malicious  use  of  fire-arms  or  by  any 
weapon  popularly  known  as  Colt's,  brass  knuckles,  or 
slung  shots,  or  other  deadly  weapons,  not  in  self-defense, 
against  the  persons  committing  the  killing,  or  persons 
promoting  and  aiding  the  killing."*  In  Georgia,  a  widow, 
or  if  no  widow  a  child  or  children  may  recover  for  the 
homicide  of  a  husband  or  parent,  criminal  proceedings 
having  been  previously  or  concurrently  had  against  the 
wrong-doer,  or  failure  to  do  so  excused.*  And  in  Texas, 
such  actions  may  be  brought  without  criminal  proceed- 
ings.* 

§  131.  Action  ;  when  brought  where  injury  occurred.— 
These  statutes  are  not  to  be  construed  as  giving  a  right 
of  action  upon  injuries  which  occurred  outside  of  the  juris- 
diction of  the  state  enacting  the  statute,  and  in  a  terri- 
tory where  no  such  rulie  of  law  prevailed.*     Being  con- 


»  Gen.  Stat.  1883,  p.  375,  §  i. 
There  is  a  similar  statute  in  Wash- 
ington Territory  (Code,  1881,  p.  36, 

§8). 

'  Id.,  p.  142,  §  6. 

»  Code  1882,  §  2971. 

*  In  Texas,  a  corporation  commit- 
ting a  homicide  through  willful  act  or 
omission  or  g^oss  neglect  is  respons- 
ible in  exemplary  damages  to  the 'sur- 
viving husband,  widow  or  heirs.,  v^th- 
out  regard  to  any  criminal  proceeding 
first  had  in  relation  to  the  homicide 
(Rev.  Stat.  1879.  p.  29,  §  26).  It  has 
been  held  that  the  general  remedy 
given  by  the  Texas  statute  **when 
the  death  of  any  person  is  caused  by 
the  wrongful  act,  n^ligence,  &c.,  of 
another  "—extends  to  the  case  of  one 
who  induced  another,  whose  faculties 


were  impaired  by  intoxicants,  to  drink 
liquor  on  a  wager  to  such  an  excess 
as  to  cause  his  death  (McCue  v. 
EHein.  60  Tex.  168). 

»  Whitford  v,  Panama  R.  Co.,  23 
N.  Y.  465;  affirming  S.  C.  3  Bosw. 
67;  Crowley  v,  Panama  R.  Co.,  30 
Barb.  99;  Beach  v.  Bay  State  Steam- 
boat Co.,  30  Id.  433;  Venderwerken 
V.  N.  Y.  &  New  Haven  R.  Co..  27  Id. 
244;  Allen  V,  Pittsburgh,  &c.  R.  Co., 
45  Md.  41 ;  Selma,  &c.  R.  Co.  v. 
Lacy,  43  Geo.  461;  Woodard  v. 
Michigan,  &c.  R.  Co.,  10  Ohio  St.  121 ; 
Hover  v.  Pennsylvania  R.  Co.,  25  Id. 
667 ;  Nashville,  &c.  R.  Co.  v,  Eakin, 
6  Coldw.  582 ;  McCarthy  v.  Chicago, 
&c.  R.  Co.,  18  Kans.  46;  Willis  v. 
Mo.  Pacific  R.  Co.,  61  Tex.  432.  In 
Connecticut,  an  action  for  personal  in- 
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trary  to  the  common  law,  it  will  not  be  presumed  that 
similar  statutes  exist  elsewhere  ;  ^  and  therefore  an  action 
of  this  kind  cannot  be  maintained,  if  the  fatal  injury  oc- 
curred outside  of  the  jurisdiction  of  the  state  in  which  the 
statute  relied  upon  was  enacted.  The  complaint,  in  such 
an  action,  ought  to  show  affirmatively  that  the  injury  oc- 
curred within  a  territory  where  the  law  gives  a  remedy  in 
such  cases ;  and  it  states  no  cause  of  action,  if  it  leaves 
this  in  doubt;*  and  much  more,  if  it  shows  that  the  injury 
occurred  outside  of  the  state,  without  averring  a  law  in 
that  place,  giving  a  remedy.*  It  makes  no  difference  in 
this  respect  that  both  parties  to  the  injury  were  citizens 
of  the  state  by  which  the  statute  was  enacted,  or  that  the 
wrong-doer  was  a  corporation  chartered  by  that  state,*  or 
that  the  negligence  causing  the  injury  was  a  breach  of  a 
contract  entered  into  in  that  state,*  or  that  the  decedent 
was  brought  into  the  state  while  living/  except  in  Mich- 
igan.^ But  if  the  accident  happened  upon  a  vessel  at  sea, 
the  statutory  action  will  lie,  if  the  vessel  was  at  the  time 


juries  does  not  survive  to  the  adminis- 
trator of  the  person  injured;  though  a 
special  action,  penal  in  nature,  is  pro- 
vided, by  which  damages  to  the  amount 
of  $5,000  are  recoverable,  which  are 
not  assets  of  the  estate,  but  are  paid 
over  in  certain  proportions  to  persons 
not  jen titled  thereto  under  the  law  of 
distribution.  Held  that,  though  the 
statutes  of  Massachusetts  provided  for 
the  survival  of  such  actions  to  the  ad- 
ministrator of  deceased,  no  action  can 
be  maintained  in  that  state  by  an  ad- 
ministrator against  a  railroad,  operat- 
ing a  continuous  road  in  Massachu- 
setts and  Connecticut,  for  injuries  re- 
ceived by  intestate  through  the  negli- 
gence of  defendant  while  traveling 
over  its  road  in  Connecticut  (Davis  v. 
N.  Y.  &  New  Eng.  R.Co.,  143  Mass. ; 
9N.E.  815). 

»  Dcbevoisc  v.  N.   Y.,  Lake  Erie, 


&c.  R.  Co.,  98  N.  Y.  377 ;  Armstrong 
z/.  Beadle,  5  Sawyer,  484,  and  cases 
under  last  note. 

'  Beach  v.  Bay  State  St.  Co.,  3a 
Barb.  433. 

■  Debevoise  v,  N.  Y.,  Lake  Erie, 
&c.  R.  Co.,  98  N.  Y.  377. 

*  Whitford  v.  Panama  R.  Co.,  23 
N.  Y.  465 ;  3  Bosw.  57 ;  Crowley  v. 
Panama  R.  Co.,  30  Barb.  90. 

»  lb. 

*  Needham  v.  Grand  Trunk  R. 
Co.,  38  Verm.  294. 

^  In  Michigan  the  statute  provides 
that  though  the  injury  was  inflicted  in 
the  high  seas  or  in  any  other  navigable 
waters,  or  on  land  without  the  state, 
yet  if  the  injured  person  died  within 
the  state,  in  consequence  of  such  in- 
jury, the  offense  may  be  prosecuted 
in  the  state  (HowdPs  Stat.  1882, 
I  9420). 
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within  the  maritime  jurisdiction  of  the  state  enacting  the 
statute/  or  if  the  vessel  was  owned  and  duly  registered 
there.* 

§  132.  Action ;  when  may  be  brought  in  another  state.— 
If  such  an  action  is  authorized  by  the  law  of  the  state 
where  the  injury  occurred,  it  may  be  brought  in  any  state 
having  a  similar  law.*  The  Federal  courts  hold  that  it 
may,  in  that  case,  be  brought  in  any  state ;  *  and,  although 
the  Massachusetts  ^  and  some  other  courts  hold  the  con- 
trary, we  think  this  the  correct  opinion.  No  doubt,  if 
the  statute  is  a  penal  one,  it  should  not  be  enforced  out- 
side of  the  state  enacting  it ;  but  most  of  these  statutes 
are  not  penal ;  although  one  of  the  Massachusetts  statutes 
is.      The  Federal  courts  have  jurisdiction  of  an  action 


*  Mahler  v,  Norwich,  &c.  Trans- 
portation Co.,  35  N.  Y.  352.  In  that 
case,  the  injury  occurred  on  a  sloop, 
sunk  by  a  collision  in  Long  Island 
Sound,  within  a  short  distance  of  the 
New  York  shore.  It  was  held  (re- 
versing 45  Barb.  226;  30  How.  Pr. 
237),  that  the  state  court  had  jurisdic- 
tion, as  the  Sound  was  a  mere  inland 
arm  of  the  sea. 

*  So  held  in  England  (The  Ex- 
plorer, L.  R.  3  Adm.  289),  and  in  New 
York  (McDonald  v,  Mallory,  77  N.  Y. 
546).  There  the  injury  occurred  on  a 
New  York  r^stered  steamer,  on  a 
voyage  from  New  York  to  Galveston. 
Held,  that  an  action  would  lie  under 
the  statute  in  New  York.  "  The  locus 
in  quo  was  not  within  the  actual  ter- 
ritorial limits  of  any  state  or  nation, 
nor  was  it  subject  to  the  laws  of  any 
government,  unless  the  rule  which  ex- 
ists from  necessity  is  applied,  that 
every  vessel  on  the  high  seas  is  con- 
structively a  part  of  the  territory  of 
the  nation  to  which  she  belongs,  and 
its  laws  are  operative  on  board  of  her  *' 
(per  Rapallo,  J.). 


*  Leonard  v,  Columbia  Nav.  Co.,. 
84  N.  Y.  48 ;  Debevoise  v,  N.  Y.,  Lake 
Erie,  &c.  R.  Co.,  98  N.  Y.  377 ;  West- 
em,  &c.  R.  Co.  V,  Strong,  52  Geo.  461; 
Bruce  v,  Cincinnati,  &c.  R.  Co.,  83 
Ky.;  S.  c.  20  Rep.  457;  So.  Caro- 
lina R.  Co.  V,  Nix,  68  Geo.  572 ;  Morris 
V.  Chicago,  &c.  R.  Co.,  65  Iowa,  727; 
Nashville,  &c.  R.  Co.  v,  Spraybeny,  9 
Heisk.  852. 

*  Dennick  v.  Central  R.  Co.,  103 
U.  S.  II.  "Where  a  right  of  action 
has  become  fixed,  either  by  the  com- 
mon law  or  the  statute,  and  a  legal 
liability  has  been  incurred,  that  lia- 
bility may  be  enforced  and  the  right 
of  action  pursued  in  any  court  which 
has  jurisdiction  of  such  matters  and 
can  obtain  jurisdiction  of  the  parties  " 
(lb. ;  see  Shedd  v.  Moran,  10  111.  App. 
618). 

*  Le  Forest  v,  Tolman,  117  Mass. 
109;  Richardson  z/.  N.  Y.  Central  R. 
Co.,  98  Id.  85;  Vawter  v.  Mo.  Pacific 
R.  Co.,  84  Mo.  679;  Limekiller  v, 
Hannibal,  &c.  R.  Co.,  33  Kans.  83  ; 
see  Railroad  Co.  v.  Lacy,  43  Geo^ 
461. 
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under  the  state  statute,  and  such  jurisdiction  is  not  sub- 
ject to  limitation  by  a  proviso  in  the  statute  that  the  statu* 
tory  damages  were  recoverable  in  the  state  courts  only.^ 

§  133.  Who  may  bring  action.— In  general,  the  action  is 
to  be  brought  by  the  executor  or  administrator  of  the  de- 
cedent.* This  is  the  rule  in  England,  New  York,  Vermont, 
Massachusetts,  New  Jersey,  Virginia,  West  Virg^nia^ 
North  Carolina,  Ohio,  Illinois,  Indiana,  Alabama,  Tennes- 
see, Kentucky,  Michigan,  Wisconsin,  Iowa,  Minnesota,, 
Kansas,  Nevada,  California  and  Oregon.  This  is  the  mean- 
ing of  statutes  which  give  to  "  personal  representatives  ** 
the  right  to  sue,*  And  the  executor,  etc.,  must  be  ap- 
pointed such  by  the  State  in  which  he  sues.*  In  Pennsyl- 
vania and  Delaware  the  widow,  if  any,  but  if  none,  the 
executor  or  administrator,  may  sue.  And  in  Georgia, 
Louisiana,  Missouri  and  Mississippi  the  action  is  to  be 
brought  by  certain  relatives  of  the  deceased.*^  In  Ken- 
tucky and  California  the  heirs  or  personal  representatives 
of  an  adult  may  sue.  In  Rhode  Island,  in  addition  to  an 
action  in  favor  of  the  widow  and  kindred  of  the  decedent, 
a  like  action  may  be  maintained  for  damages  for  such  loss 
of  life  by  "  any  person  having  a  direct  pecuniary  interest 
in  the  continuance  of  the  life  of  such  deceased  person."* 
In  the  case  of  the  death  of  a  minor,  special  provision  is 
made  in  some  of  the  States,  giving  a  right  of  action  to  the 


*  Chicago,  &c.  R.  Co.  v,  Whitlon, 
13  Wall.  370 

'  See  the  statutes  already  cited. 

'  Kramer  v.  Market  st.  R.  Co.,  25 
Cal.  435 ;  Indianapolis,  &c.  R.  Co.  v. 
Stout,  53  Ind.  143 ;  Needham  v.  Grand 
Trunk  R.  Co.,  38  Verm.  294;  Whiton 
V.  Chicago,  &c.  R.  Co.,  21  Wise.  310. 

*  Mackey  v.  Central  R.  Co.,  14 
Blatchi.  65. 

*  See  statutes  cited.  The  next  of 
kin  do  not  come  within  the  provisions 
of  the  Pennsylvania  statute  (Pennsyl- 


vania R.  Co.  V.  Keller,  67  Penn.  St. 
300) ;  and  no  right  of  action  survives 
to  the  administrator  of  the  deceased 
(Books  z/.  Danville,  95  Penn.  St.  158); 
see  also  Lehigh  Iron  Co.  v.  Rupp,  100 
Id.  95.  In  Florida,  if  the  decedent 
left  surviving  neither  husband,  widow, 
nor  minor  child,  the  action  may  be 
maintained  by  any  person  or  persons 
dependent  upon  the  decedent  for  a 
support ;  if  there  be  none  such,  then 
by  the  personal  representatives, 
•  R.  I.  Pub.  Stat.  1882,  f  17. 
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father,  or,  if  he  is  not  living,^  or  has  deserted  his  family,* 
or  is  imprisoned,'  to  the  mother  of  the  minor.*  In  Mis- 
souri and  Colorado,  if  the  deceased  was  a  minor,  or  un- 
married, the  father  and  mother  may  sue  jointly,  and  each 
have  an  equal  interest  in  the  judgment  recovered.*  In 
Montana,  a  guardian  may  maintain  an  action  for  the  injury 
or  death  of  his  ward.*  When  the  right  of  action  is  given 
to  a  child,  a  child  en  ventre  sa  ntSre  can  sue.^  In  Maine  • 
and  Maryland,*  the  action  must  be  brought  in  the  name  of 
the  State.  The  action  will  not  lie  or  be  revivable  against 
the  estate  of  a  deceased  person,^^  except  in  Mississippi,  Ar- 
kansas," and  Texas.^* 

§  134.  For  whose  benefit  action  may  be  brought. — These 
statutes  are  not  designed  for  the  benefit  of  creditors  of  the 


>  Alabama  (Code  1876,  §  2899); 
Indiana  (Rev.  Stat.  1881,  §  266);  see 
Mayhcw  v.  Burns,  2  N.  E.  Rep.  793 
[Ind.]. 

«  California  (Co.  Civ.  Pro.  §  376). 

»  Iowa  (Code.  1873.  %  2556).  The 
recovery  in  Iowa  is  confined  to  the  ex- 
penses and  actual  loss  of  services  of 
the  minor  (Ib.)< 

*'  If  the  mother  sues,  she  must 
show  affirmatively  and  positively  that 
the  father  is  dead.  It  is  not  enough 
to  all^e  that  she  is  a  widow  (St. 
Louis,  &c.  R.  Co.  V.  Yocum,  34  Ark. 

493)- 

•  Missouri    (i    Rev.    Stat.    1879, 

J  2121);  Colorado  (Gen.  Stat.  1883, 
ch.  27,  f  I. 

•  Rev.  Stat.,  p.  43,  ch.  i,  tit.  2, 

*I3. 

'  A  child  en  venire  sa  mere  is  en- 
titled to  sue  under  Lord  CampbelVs 
Act,  on  the  death  of  the  father  by  neg- 
ligence (The  George  and  Richard,  3 
L.  R.  Adm.  466). 

8  Rev.  Stat,  1883,  482,  §  68. 

•  Rev.  Code  1878,  p.  724^  §  2;  see 
Albert  v.  State,  7  Atl.  Rep.  697  [Md.]. 

'•  Hegerich  v,  Keddie,  99  N.  Y. 


258;  Russell  V.  Sunbury,  37  Ohio  St. 
372;  see  also  Scott  v.  Brown,  24  Hun, 
620. 

^ '  See  statutes  cited,  supra. 

* »  Texas  Rev.  Sut.  1879,  art  2908. 
In  Arkansas,  "  for  wrongs  done  to  the 
person  or  property  of  another,  an  ac- 
tion may  be  maintainable  against  the 
wrong-doers,  and  such  action  may  be 
brought  by  the  person  injured,  or  after 
his  death  by  his  executor  or  adminis- 
trator, against  such  wrong-doer,  or 
after  his  death  against  his  executor  or 
administrator,  in  the  same  manner  and 
with  like  effect  in  all  respects  as 
actions  founded  on  contracts*'  (Dig. 
Stat.  1874,  §  4760).  In  Louisiana, 
"every  act  whatever  of  man  that 
causes  damage  to  another  oblige  him 
by  whose  fault  it  happened  to  repair 
it.  The  right  of  this  action  shall  sur- 
vive, in  case  of  death,  in  favor  of  the 
minor  children  and  widow  of  the  de- 
ceased, or  either  of  them,  and  in  de- 
fault of  these,  in  favor  of  the  surviv- 
ing father  and  mother,  or  either  of 
them,  for  the  space  of  one  year  from 
the  death"  (Rev.  Stat.  1876,  §  435); 
see  Laws  of  1884,  p.  94. 
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deceased.  By  providing,  as  nearly  all  these  statutes  do,  for 
a  particular  distribution  of  the  recovery,  creditors  are  ex- 
cluded.* The  persons  for  whose  benefit  the  recovery  is  to 
be  had  have  a  vested  right  in  such  recovery  from  the  mo- 
ment of  the  death ;  and  if  they  die  before  judgment  is 
had,  their  heirs  take  its  benefits.* 

§  I J5.  No  action  without  surviving  statutory  beneficiary. — 
The  action  cannot  be  maintained  at  all  under  the  statutes 
of  England,  New  York,  Indiana  or  any  similar  ones,  un- 
less the  deceased  left  at  least  one  surviving  relative  of  the 
class  specified  in  the  statute.'  Where,  as  in  New  York, 
Vermont,  New  Jersey,  North  Carolina,  Ohio,  Illinois  and 
Michigan,  the  statute  uses  the  conjunctive  form,  and  allows 
an  action  for  the  benefit  of  "  a  widow  and  next  of  kin," 
the  action  can  be  sustained  where  there  is  a  widow  but  no 
kindred  of  the  deceased,*  or  where  he  leaves  kindred  but 
no  widow.*^  In  Vermont,  New  Jersey,  Ohio,  Illinois, 
Michigan  and  Indiana  the  statute  mentions  only  widows 
and  next  of  kin  as  entitled  to  its  benefits.  A  husband,  not 
being,  as  such,  of  kin  to  his  wife,  is  therefore  not  within 
the  benefit  of  the  statute ;  and  the  action  cannot  be  main- 
tained if  the  deceased  left  a  husband  only.^    Such  was  the 


1  Chicago  V,  Major,  i8  III  349; 
see  peculiar  statute  of  Rhode  Island, 
$  133,  anU. 

*  Waldo  V.  Goodsell,  33  Conn. 
432. 

«  SafTord  v.  Drew,  3  Duer,  627; 
Lucas  V,  N.  Y.  Central  R.  Co.,  21 
Barb.  245;  Chicago,  &c.  R.  Co.  v, 
Morris,  26  III.  400;  see  Andrews  v, 
Hartford  &  New  Haven  R.  Co.,  34 
Conn.  57.  In  Indiana,  the  complaint 
must  allege  the  existence  of  such  kin 
(Stewart  v,  Terre  Haute,  &c.  R.  Co., 
103  Ind.  44;  2  N.  £.  Rep.  208).  Under 
Mass.  Gen.  Stat.  (ch.  63,  §  98),  allow- 
ing a  fine  recoverable  by  indictment  in 
the  case  of  a  person,  not  a  passenger, 

Vol.  1—15 


killed  by  a  corporation's  negligence, 
and  payable  to  his  personal  represen- 
tatives for  his  widow  and  children,  no 
recovery  can  be  had  by  the  next  of 
kin,  if  the  decedent  left  neither  widow 
nor  children  (Commonwealth  v,  Bos- 
ton, &c.  R.  Co.,  121  Mass.  36). 

*  See  Oldfield  v,  Harlem  R.  Co., 
14  N.  Y.  310. 

»  Oldfield  V,  Harlem  R.  Co.,  14  N. 
Y.  310;  Quin  V,  Moore,  15  N.  Y.  432; 
Tilley  v.  Hudson  River  R.  Co.,  24  N. 
Y.  471 ;  McMahon  v.  New  York,  33 
N.  Y.  642 ;  Lyons  v,  Cleveland,  &c.  R. 
Co.,  7  Ohio  St.  336;  Chicago  v.  Major, 
18  111.  349. 

•  Lucas  V.  N.  Y.  Central  R.  Co., 
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law  in  New  York  until  April,  1870,  when  an  act  was  passed 
including  husbands  among  the  beneficiaries  of  the  statute.^ 

§  136.  Where  illegitimates  entitled  to  benefit  of  act — 
Where,  as  in  England,  Maine,  New  Hampshire,  Massa- 
chusetts, Maryland,  Pennsylvania,  Louisiana,  Georgia, 
Alabama,  Missouri  and  Kansas,  the  statute  specifies  the 
"child"  of  the  deceased,  an  illegitimate  child  is  not  within 
the  description;*  but  in  Ohio,  where  the  statute  gives  the 
recovery  to  the  "  next  of  kin,"  and  another  statute  makes 
an  illegitimate  child  heir  to  its  mother,  if  the  latter  leaves 
no  lawful  child,  an  illegitimate  child  so  left  is  entitled  to 
the  benefit  of  the  statute/  And  the  statute  being  the 
same  in  New  York*  we  have  no  doubt  that  the  same 
decision  will  be  made  there  whenever  the  case  arises,  inas- 
much as  the  reasoning  appears  to  us  conclusive. 

§  137.  Pecuniary  injury;  how  far  essential  to  action. — 
Although  the  statutes  of  New  York,  and  of  most  other 
states,  upon  this  subject,  are  substantially  like  that  of  Eng- 
land, they  have  not  been  construed  with  entire  uniformity. 
In  England  it  is  held  that  pecuniary  injury  to  some  one  of 
the  relatives  of  the  deceased,  specified  in  the  statute,  is  an 
indispensable  element  of  the  cause  of  action,  and  that, 
without  evidence  of  such  injury,  the  action  is  not  main- 
tainable, even  for  nominal  damages ;  indeed,  nominal  dam- 
ages in  such  an  action  are  deemed  inadmissible.*^  In  New 
York,  however  (the  words  of  the  statute  upon  this  point 


21  Barb.  245 ;  Georgia  R.  Co.  v,  Wynn, 
42  Geo.  331 ;  see  Dickins  v.  N.  Y.  Cen- 
tral R.  Co.,  23  N.  Y.  1 58. 

*  In  New  York,  "next  of  kin"  in- 
clude all  those  entitled  to  a  share  of 
unbequeathed  assets,  under  the  stat- 
ute of   distributions  (Co.   Civ.   Pro. 

f  1870). 

'  An  illegitimate  child  is  not  with- 
in the  9  &  10  Vict.  c.  93,  giving  a  right 
of  action  for  the  benefit  of  the  wife. 


husband,  parent,  or  child  of  a  person 
whose  death  has  been  caused  b^ 
wrongful  act,  neglect,  or  default  (Dick- 
inson V.  Northeastern  R.  Co.,  2  Hurlst. 

&  C  735). 

'  Muhl  V.  Southern,  &c.  R.  Co.,  10 
Ohio  St.  272. 

*  N.  Y.  Stat.  1855.  ch.  547. 

'  Duckworth  v,  Johnson,  4  Hurlst. 
&  N.  653. 
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being  at  that  time  exactly  the  same  as  in  the  English  stat- 
ute), it  was  held  that  such  evidence  was  not  at  all  essential 
to  the  cause  of  action,  and  that  nominal  damages  at  least 
were  recoverable  in  every  case  of  death  by  a  wrongful  act 
or  default.^  And  this  is  undoubtedly  the  law  in  this  coun- 
try.* It  follows,  as  a  matter  of  course,  that  the  action  can 
be  sustained  without  showing  that  any  of  the  relatives 
for  whose  benefit  the  action  is  brought  were  dependent 
upon  the  decedent  for  support,*  and  although  the  decedent 
left  neither  widow  nor  children.  It  is  not  necessary,  even 
in  England,  to  show  that  the  relatives  have  lost  by  the 
death  something  to  which  they  had  a  legal  title.  The 
action  is  maintainable  if  they  had  a  reasonable  expecta- 
tion of  an  advantage  from  the  continuance  of  the  life  of 
the  deceased,  capable  of  appreciation  in  pecuniary  values.* 
And  as  the  English  statute  contemplates  the  injury  to  in- 
dividuals, rather  than  to  a  class,  an  action  may  be  main- 
tained where  the  death  causes  a  pecuniary  loss  to  one  or 
more  of  the  relatives,  even  though  it  should  cause  a  gain 
to  the  others  equal  to  or  exceeding  the  loss  of  the  former.*^ 

§138.  Limitation  of  action.— In  some   of  the  states  the 
statute  specifies  the  time  within  which  an  action  for  in- 


»  Oldfield  V,  Harlem  R.  Co.,  14 
N.  Y.  310;  Quin  v,  Moore,  15  N.  Y. 

432. 

»  Pennsylvania  R.  Co.  z/.  Ogier,  35 

Penn.  St.  60;  Chicago,  &c.  R.  Co.  v, 
Swett,  45  111.  197;  Chicago  v,  Schol- 
tcn,  75  Id.  468.  See  Lyons  v.  Cleve- 
land, &c.  R.  Co.,  7  Ohio  St  336;  I  hi  v. 
Forty-second  Street  R.  Co.,  47  N.  Y. 
317;  Houghkirk  v,  Delaware,  &c. 
Canal  Co.,  92  Id.  219;  Atchison,  &c. 
R.  Co.  V,  Weber,  33  Kans.  543 ;  Chi- 
cago, &c.  R.  Co.  V.  Shannon,  43  III. 

338. 

»  Keller  v,  N.  Y.  Central  R.  Co., 
17  How.  Pr.  102;  affirmed  in  the  New 
York  Court  of  Appeals  (24  Id.  172). 
The   same   opinion   precisely  is   re- 


ported in  Dickens  v,  N.  Y.  Central  R. 
Co.,  28  Barb.  41.  The  judgment  in 
the  latter  case  was  reversed  on  a 
different  ground  (Dickens  v,  N.  Y. 
Central  R.  Co.,  23  N.  Y.  158).  This 
proposition  was  necessarily  involved 
in  the  decision  of  Quin  v,  Moore  (15 
N.  Y.  432),  and  Oldfield  v,  Hariem  R. 
Co.  (14  N.  Y.  310).  The  same  de- 
cision has  been  made  in  other  States 
(Chicago  V,  Major,  18  III.  349). 

*  Franklin  «/.  Southeastern  R.  Co., 

3  Hurlst.  &  N.  21 1 ;  Dalton  v.  South- 
eastern R.  Co.,  4  C.  B.,  N.  S.  296; 
Pym  V,  Great  Northern  R.  Co  ,  4  Best 
&  S.  396. 

■  Pym  V.  Great  Northern  R.  Co., 

4  Best  &  S.  396. 
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juries  causing  death  should  be  begun.  In  others  the 
statute  is  silent  on  the  subject.  Where  this  is  the  case, 
the  rule  is  that  the  time  begins  to  run  from  the  date 
of  the  death.^  The  many  questions  arising  under  the 
various  statutes  relating  to  the  measure  of  damages,  the 
right  to  exemplary  and  punitive  damages  are  reserved,  as 
more  properly  belonging  to  the  chapter  on  Damages.  The 
subject  of  contributory  negligence,  in  connection  with 
this  class  of  actions,  has  already  been  treated  (§  62). 

§  139.  Cause  of  action  for  instantaneous  death.— Statutes 
of  Massachusetts,*  Connecticut  *  Arkansas,  Iowa  and  Louisi- 
ana provide  for  the  continuance  of  a  right  of  action  for 
negligence  to  the  personal  representative  of  the  person  in- 
jured, in  case  of  the  death  of  the  latter.  In  Massachusetts, 
it  is  held  that  the  statute  does  not  give  the  representative 
a  right  to  sue  upon  an  injury  which  caused  instant  death.* 
But  in  Connecticut,  under  a  similar  statute,  it  was  held 
that  it  did.*  We  think  that  the  latter  construction  of  the 
statute  is  correct.  There  is  no  such  thing,  accurately  speak- 
ing, as  death  happening  simultaneously  with  the  injury  caus- 
ing it.  The  interval  may  be  inappreciable,  but  it  is  impos- 
sible that  there  should  be  none.*  The  only  question  is, 
#■ 

^  Waldo    V,   Goodsellp   33  Conn,  not  arise  in  favor  of  an  administrator, 

432 ;   see  Needham  v.  Grand  Trunk  in  Connecticut,  until  he  is  appointed 

R.  Co.,  38  Verm.  294;  Atlanta,  &c.  (Andrews  v.  Hartford  &  New  Haven 

R.  Co.  V,  Venable,  67  Geo.  697.  R.  Co.,  34  Conn.  57). 

'  Stat.  1842,  ch.  89.  •  On  this  point  Comstock,  J.,  has 

'  Gen.  Stat.  1866,  p.  22.  well  said  (Whitford  v,  Panama  R.  Co., 

*  Hollenbeck  v.  Berkshire  R.  Co.,  23  N.  Y.  465,  486):  *'The  death  may 
9  Cush.  478 ;  Kearney  v,  Boston  &  be  sudden ;  in  conunon  language,  in- 
Wore.  R.  Co.,  Id.  108 ;  see  Common-  stantaneous.  But  in  every  fatal  casu- 
wealth  V,  Metropolitan  R.  Co.,  107  alty  there  must  be  a  conceivable  point 
Mass.  236,  The  smallest  perceptible  of  time,  however  minute,  between  the 
interval  is  held  sufficient  to  continue  violence  and  the  total  extinction  of 
the  right  of  action  (Bancroft  v.  Bos-  life.  *  *  *  During  its  continuance 
ton,  &c.  R.  Co.,  II  Allen,  34).  the  right  of   compensation   for  the 

•  Murphy  v.  New  Haven  R.  Co.,  wrong  belongs  to  the  victim,  and  is 
30  Conn.  184.  The  statute  has  since  capable  of  devolution,  like  other  rights, 
been  amended  so  as  to  embody  this  upon  his  representative.*^ 

decision.    The  cause  of  action  does 
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whether  the  court  shall  disregard  this  interval  on  account 
of  its  extreme  shortness.  It  might,  perhaps,  be  justified  in 
doing  so,  if  the  statute  were  in  derogation  of  common  right; 
but  it  is  not  so,  and  the  statute  should  be  liberally  con- 
strued in  furtherance  of  its  object,  which  is  to  prevent 
wrong-doers  from  escaping  responsibility  through  the  death 
of  their  victims.  Under  any  of  the  other  statutes  that  we 
have  mentioned,  it  is  of  no  importance  whether  the  dece- 
dent died  instantly  from  the  effect  of  the  injury,  or  lingered 
for  some  time,^ 

§  140.  Effect  of  decedent's  settlement,  etc.— The  founda- 
tion of  every  action  of  this  kind  is  in  the  injury  which 
caused  the  death,  and  not  merely  in  the  fact  of  death  it- 
self. If,  therefore,  an  injured  person  recovers  damages  for 
that  injury  during  his  lifetime,*  makes  a  settlement  with 
the  person  by  whose  fault  he  was  injured,  and  releases  his 
claim,'  or  (under  peculiar  English  statutes)  if  he  had  con- 
tracted with  his  employer  that  the  benefit  of  the  statute 
should  not  be  claimed,*  his  representatives  cannot  maintain 
any  action  upon  his  subsequent  death,  resulting  from  the 
injury. 


*  Brown  v,  Buffalo,  &c.  R.  Co.,  22 
N.  Y.  191 ;  Haley  v.  Mobile,  &c.  R. 
Co.,  7  Baxter,  239;  International  R. 
Co.  V,  Kindred,  57  Texas,  491 ; 
Schlichting  v,  Wintgen,  25  Hun,  626 
[decedent  survived  more  than  one 
year];  Nashville,  &c.  R.  Co.  v.  Prince, 
2  Heisk.  580;  overruling  Louisville, 
&c.  R.  Co.  V,  Burke,  6  Coldw.  45.  In 
Maine,  it  is  said  the  death  must  be  in- 
stantaneous (State  v.  Grand  Trunk  R. 
Co.,  61  Maine,  114). 

'  Littlewood  v.  New  York,  89  N. 
Y.  24;  overruling  Schlichting  z/.  Wint- 
gen, 25  Hun,  626. 

'  Read  v.  Great  Eastern  R.  Co., 
L.  R.  3  Q.  B.  555;  Dibble  v.  N.  Y.  & 
Eric  R.  Co.,  25  Barb.  183;  see  the  re- 
sult of  the  appeal  in  this  case,  23  N. 


Y.  484;  Fowlkes  v.  Nashville,  &c.  R. 
Co.,  5  Baxt.  [Tenn.]  663;  see,  how- 
ever, Southern,  &c.  R.  Co.  v.  Sullivan, 
59  Ala.  272. 

*  Griffiths  v.  Earl  Dudley,  L.  R. 
9  Q.  B.  Div.  357.  In  Iowa,  where 
the  statute  gives  a  remedy  to  railroad 
employees  for  injuries  caused  by  neg- 
ligence of  other  employees,  it  is  ex- 
pressly provided  that  no  agreement 
exempting  the  company  from  liability 
shall  be  binding  (Iowa  Stat.  1880, 
§1307;  so  by  Wise.  Rev.  Stat.  1878, 
§  1 8 16;  repealed  in  1880).  Under 
the  Iowa  statute,  a  contract  exempt- 
ing a  railroad  company  from  liability 
for  injury  to  a  passenger  is  invalid 
(Rose  V.  Des  Moines  Valley  R.  Co., 
39  Iowa,  246). 
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§  141.  General  rule  of  liability. 

142.  Principle  of  the  rule. 

143.  Application  to  relation  of  princi- 

pal and  agent. 

144.  Agency  necessary  to    create    re- 

sponsibility. 

145.  Master's  liability  for  servants'  acts 

under  implied  authority. 

146.  Master  not  liable  for  acts  outside 

of  employment. 

147.  What  acts  are  within  employment 

148.  Implied  authority  of  servant. 

149.  Servant's  abuse  of  authority. 

150.  Master's    liability    for    servant's 

willful  acts. 

151.  Ostensible    authority    for  willful 

acts. 

152.  Master  not  liable    for    servant's 

known  abuse  of  power. 

153.  Willful  acts,  when  consequence  of 

negligence. 

154.  When  master  is  liable  for  serv- 

ant's willful  acts. 

155.  Disobedience  of  master's  orders. 

156.  Master  not  liable  criminally  or  for 

penalty. 

157.  Liability  for  sub-agent's  acts. 

158.  Implied  liability  of  ownership  of 

vehicle. 

159.  Ownership  of  other  property,  how 

far  imphes  liability. 


§  160.  Who  is  to  be  deemed  a  master. 

161.  Nominal  master  when  not  liable. 

162.  Liability  for  servant  hired  out. 

163.  Liability  of  trustees  for  employee's 

acts. 

164.  Liability   for   contractor's  negli- 

gence. 

165.  When    a   contractor   becomes  t 

servant. 

166.  Effect  of  employer's  control  over 

contractor. 

167.  Effect  of  right    of   dismissal   of 

contractor. 

168.  Employer  not  liable  for  contract- 

ors negligence. 

169.  Negligence  of  sub-contractor  and 

part-contractor. 

17a  Employer  not  liable  for  contract- 
or's servants. 

171.  Employer  liable  for  servants  se- 

lected by  him. 

172.  Liability  for  servant  compulsorily 

employed — ^pilots. 

173.  Liability   of  ovmer  for    servants 

employed  on  land. 

174.  Liability  of  employer  for  his  own 

neglect. 

175.  Liability  for  contractor's  unlawful 

acts. 

176.  Omission    of  duty  not    excused 

by  contracting  to  have  it  done. 


g  141.  General    rule   of  liability.— It    is    an     old    and 
thoroughly   established   doctrine  that,  where  the  relation 
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of  master  and  servant  exists,  the  master  is  responsible  to 
third  persons  for  the  damage  caused  by  the  wrongful  acts 
or  omissions  of  his  servants,  in  the  course  of  their  em- 
ployment as  such.^  This  liability  is  not  confined  to  the 
mere  negligence  of  servants,  but  extends  also  to  their  will- 
ful acts,  though  unauthorized  or  even  forbidden  by  the 
master,  so  far  as  such  acts  deprive  third  persons  of  a  benefit 
which  the  master  was  bound  to  confer  upon  them,  or,  for 
any  other  reason,  have  occurred  in  the  course  of  the  serv- 
ant's employment.  Although  the  master  may,  as  has 
been  stated,  be  responsible  for  some  willful  wrongs  com- 
mitted by  his  servants,  such  responsibility,  when  these  acts 


*  Whitcley  v.  Pepper,  L.  R.  2  Q. 
B.  Div.  276;  Coughtry  v.  Globe 
Woolen  Co.,  56  N.  Y.  124;  Kennedy 
V,  Ryall,  67  Id.  379;  Ross  v.  N.  Y. 
Central  R.  Co.,  5  Hun,  488  ;  Giese  v. 
Hall,  37  Id.  440;  Marvin  v.  Muller, 
25  Id.  163;  Hendricks  v.  Sixth  Av. 
R.  Co.,  44  N.  Y.  Superior,  8 ;  Macer 
V,  Third  Av.  R.  Co.,  47  Id.  461; 
Simonton  v.  Loring,  68  Maine,  164; 
The  Rheola,  22  Blatchf.  124;  Zung 
V.  Rowland,  5  Daly,  136  (liability  of 
owner  of  vessel  for  negligence  of 
stevedores  employed  by  him  to  un- 
load); Tuel  V.  Weston,  47  Verm. 
634  (defendant  took  to  plaintiff's  mill 
a  bag  of  barley  into  which  defend- 
ant's servant  had  negligently  put 
an  iron  bolt  whereby  the  machin- 
ery was  broken);  Phelon  v.  Stiles, 
43  Conn.  426  [master  liable  for  the 
frightening  of  horse  by  goods  left  on 
roadside  by  servant,  though  the  serv- 
ant's motive  was  to  gain  time  to  at- 
tend to  some  private  business];  Oil 
Creek.  &c.  R.  Co.  v.  Keighron,  74 
Penn.  St.  316  [servant  let  oil  car  run 
down  a  g^de  and  come  into  collision 
with  a  locomotive,  which  set  fire  to 
the  car,  burning  plaintiffs  house].  A  # 
sailor  engaged  in  tarring  the  rigging 
of  his  employer's  vessel,  unlashed  a 


skid  which  was  fastened  to  the  rigging, 
with  a  view  of  properly  performing 
his  work.  The  skid  fell  and  injured 
plaintiff.  Held,  that  the  employer  was 
liable,  the  case  being  one  where  a  serv- 
ant, not  maliciously,  for  his  own  in- 
terest, but  with  a  view  to  further  his 
master's  interest  acted  upon  his  own 
judgment,  in  a  contingency  that  arose 
in  the  cause  of  his  employment  (The 
Polaria,  25  Fed.  R.  735).  The  long 
continued  and  notorious  habit  of  a 
servant,  of  leaving  his  master's  horse 
unhitched  in  the  street,  is  some  evi- 
dence that  in  so  doing  he  was  acting 
within  the  scope  of  his  employment,  so 
as  to  make  the  master  liable  for  an  in- 
jury occasioned  by  the  horse's  running 
away  (Schultez/.  Holliday,  54  Mich.73). 
In  Harlow  v,  Humiston  (6  Cow.  189), 
defendant's  servant  without  his  knowl- 
edge, piled  wood  for  him  in  a  place 
where  the  defendant  had  been  accus- 
tomed to  place  it  for  nearly  forty  years ; 
plaintiffs  horse  injured  by  running  on 
the  wood;  master  liable.  See  also 
Gass  V,  Coblens,  43  Mo.  377 ;  Evans- 
ville,  &c.  R.  Co.  v»  Baum,  26  Ind.  70 
Puryear  v,  Thompson,  5  Humph.  397 
O'Connell  v.  Strong,  Dudley,  265 
Harpell  v.  Curtiss.  i  E.  D.  Smith,  78 
M'Cahill  V.  Kipp,  2  Id.  413. 
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have  not  been  authorized  by  the  master,  may  still  fall 
under  the  law  of  negligence.  The  master,  if  sued  on  the 
ground  of  negligence,  may  be  considered  in  such  case 
guilty,  not  of  the  wrongful  act  itself,  but  only  of  neglect  to 
restrain  his  servant  from  committing  it. 

§  142.  Principle  of  the  rule.— The  principle  which  lies 
at  the  foundation  of  this  rule  has  been  differently  stated 
in  different  judicial  opinions  ;^  and  the  abstract  justice  of 
the  rule  itself  has  been  occasionally  questioned.*     But  the 


*  In  Hem  v.  Nichols  (i  Salk.  289), 
Holt,  C.  J.,  was  of  opinion  that  a 
merchant  was  answerable  for  the  de- 
ceit of  his  factor,  civiliter ;  for  seeing 
somebody  must  be  a  loser  by  this  deceit, 
it  is  more  reason  that  he  that  employs 
and  puts  a  trust  and  confidence  in  the 
deceiver  should  be  a  loser,  than  a 
stranger.  See,  also,  per  Holt,  C.  J., 
in  Lane  v.  Cotton,  12  Mod.  478.  The 
master  is  liable  for  an  injury  done  to 
a  stranger  by  his  servant,  '^  because 
the  stranger  has  had  no  hand  in  the 
choice  of  the  servant "  (per  Bramwell, 
L.  J.,  in  Swainson  v.  Northeastern  R. 
Co.,  L.  R.  3  Ex.  Div.  348).  **It  is 
this  right  to  control  the  conduct  of  the 
agent  which  is  the  foundation  of  the 
doctrine  that  the  master  is  to  be  af- 
fected by  the  acts  of  his  servant"  (N.Y., 
Lake  Erie,  &c.  R.  Co.  v,  Steinbrenner, 
47  N.  J.  Law,  161);  see  Heinrich  v. 
Pullman  Palace  Car  Co.,  20  Fed.  Rep. 
100.  That  person  is  liable  who 
selected  one  as  his  servant,  **from  the 
knowledge  of,  or  belief  in,  his  skill  and 
care,  and  who  could  remove  him  for 
misconduct,  and  whose  orders  he  was 
bound  to  receive  and  obey  "  (per  Parke, 
B.,  in  Quarman  v.  Burnett,  6  Mees. 
&  W.,  499;  quoted  in  Joslin  v.  Grand 
Rapids  L  Co.,  50  Mich.  516).  "The 
reason  of  [the  rule]  is  that  every  act 
which  is  done  by  a  servant  in  the 
course  of  his  duty  is  regarded  as  done 


by  his  master's  orders,  and  conse- 
quently is  the  same  as  if  it  were  the 
master's  own  act "  (per  Lord  Chelms- 
ford, in  Bartonshill  Coal  Co.  v.  Mc- 
Guire.  3  Macq.  H.  L.  306).  "  The 
responsibility  of  the  master  for  the 
acts  of  a  servant  rests  upon  the  ex- 
press or  implied  authorization  of  the 
act  by  the  master,  who,  in  the  em- 
ployment of  another  to  act  for  htm, 
assumes  all  the  risks  of  a  wrongful  ex- 
ecution of  his  duties,*'  (per  Allen,  J., 
in  Mott  V,  Consumers'  Ice  Co.,  73  N. 
Y.  543).  The  master's  liability  'Ss 
wholly  irrespective  of  any  contract, 
express  or  implied,  or  any  other  rela- 
tion between  the  injured  party  and  the 
master, "(per  Grier,  J.,  in  Philadelphia, 
&c.  R.  Co.  V.  Derby,  14  How.  U.  S. 
468,  485).  The  rule  *'is  founded  on 
the  soundest  considerations  of  public 
policy,  and  which  the  courts  are  not 
at  liberty  to  relax  "  (per  Thompson,  J., 
in  Siegrist  v,  Amot,  10  Mo.  App. 
197).  *'  The  rule  is  necessary  to  pre- 
vent fraud,  and  encourage  confidence 
in  dealing  "  (per  Tenney,  C.  J.,  Stick- 
ney  v,  Munroe,  44  Maine,  204). 

*  **  We  never  apply  this  rule  \re- 
spondeat  sup^tor]' viWhovX  a  sense  of 
its  hardships  on  the  master;  but  it 
has  been  settled  on  a  broad  balancing 
of  reason  and  equities,  ^.n^judicis  est 
dicere^  non  donare,  legem  *'  (per  Fen- 
ner,  J.,  Shea  2/.Reems,  36  La.  Ann.966). 
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soundness  of  the  principle  and  the  necessity  of  the  rule 
which  we  have  inherited  from  the  Roman  law/  have  re- 
ceived new  and  convincing  illustrations  in  the  immense 
development  of  modem  corporations.  If  the  rule  o(  re- 
spondeat superior  were  now  to  be  abrogated,  it  would  be 
almost  impossible  to  cany  on  the  present  complex  busi- 
ness of  society.  Every  person  having  any  pecuniary  re- 
sponsibility would  shelter  himself  behind  the  forms  of  a 
corporation,  which  would,  in  such  case,  be  free  from  all  re- 
sponsibility for  the  negligence  and  violence  of  its  agents, 
without  direct  evidence  of  authority  for  their  acts ;  while 
such  evidence  could  be,  in  almost  every  instance,  sup- 
pressed. In  short,  the  rule  is  one  of  those  elementary 
ones,  established  so  early  in  the  history  of  civil  society  that 
the  evils  which  led  to  its  establishment  have  utterly  passed 
away,  leaving  scarcely  a  trace  in  history  ;  and  it  is  precisely 
such  rules  and  principles  which  are  most  questioned  in 
modem  times,  simply  because  no  human  memory  and  no 
written  record  enables  us  to  recall  the  state  of  facts  out  of 
which  reason  developed  them. 

§  143.  Application  to  relation  of  principal  and  agent— In 
deference  to  the  invariable  usage  oif  British  and  American 
writers,  this  rule  is  here  spoken  of  as  one  relating  only  to 


**  It  is  very  important  that  the  prin- 
ciple of  [respondeat  superior]  should 
be  upheld  and  maintained  for  the 
sake  of  the  general  security  of  so- 
ciety, yet  it  is  often  attended  with 
much  seeming  hardship.  To  visit  a 
man  with  heavy  damages  for  the  neg- 
ligence of  a  servant,  when  he  is  able 
to  show  that  he  exercised  all  possible 
care  and  precaution  in  the  selection  of 
bim,  is  apt  to  strike  the  common  mind 
as  unjust"  (per  Sharswood,  J.,  Hays 
V.  Millar,  77  Penn.  St.  238).  In  Collett 
V,  Foster  (2  Hurlst.  &  N.  356),  where 
a  client  was  made  liable  for  the  tor- 
tious acts  of  his  attorney  in  the  con- 


duct of  a  suit,  though  he  was  wholly 
ignorant  of  the  particular  act,  Bram- 
well,  B.,  expressed  a  great  desire  to 
limit  the  doctrine  of  respondeat  supe- 
rior^ so  as  to  make  the  actual  wrong- 
doer alone  responsible.  See  also  Smith 
V,  Keal,  L.  R.  9  Q.  B.  Div.  340. 

*  **The  true  explanation  of  the 
doctrine  seems  to  be  historical,  dating 
back  to  the  period  of  the  Roman 
law  when  servants  were  slaves,  for 
whom  \ht  paterfamilias  was  respon- 
sible as  part  of  his  general  responsi- 
bility for  the  family  which  be  repre- 
sented and  governed "  (2  Kent 
Comm.  I2tb  ed.  260,  n.  i). 
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master  and  servant,  as  though  the  principle  stated  were 
inapplicable  to  any  other  class  of  agents  than  those  who 
are  called  servants.  Such,  however,  is  not  the  case ;  and 
the  .only  way  in  which  it  has  been  found  possible  to  confine 
the  rule  of  liability  to  the  relations  of  master  and  servant 
has  been  by  actually  extending  the  meaning  of  those 
words,  until  they  have  become  almost  synonymous  with 
principal  and  agent*  They  do  not,  however,  mean  the 
same  thing ;  and  it  is  to  be  regretted  that  such  an  element 
of  confusion  should  be  introduced  into  this  branch  of  the 
law. 

§  144.  Agency  necessary  to .  create  responsibility. — No 
one  is  responsible  for  the  act  or  omission  of  another,  un- 
less  that  other  is  his  agent*    The  relation  of  parent  or 


*  In  Wilson  v.  Owens  (16  L.  R.  Ir. 
225),  Dowse,  B.,  says:  **  There  is  no 
material  difference  whether  the  party 
committing  the  injury  is  a  servant  or 
agent  of  the  defendant.  A  servant  is 
an  agent.  The  principal  is  respon- 
sible for  the  act  of  his  agent,  and  this 
case  is  only  an  application  of  the 
doctrine  of  ^respondeat  superior.'* ^^ 
See  Cooley  on  Torts,  539.  The  deci- 
sions in  respect  to  the  liability  of  a 
master  for  the  acts  or  default  of  his 
slaves  were  somewhat  conflicting, 
especially  in  South  Carolina.  At  one 
time,  it  seems  to  have  been  held  that 
the  master  was  less  responsible  for 
their  acts  than  for  the  acts  of  free 
servants  (Wingis  v.  Smith,  3  McCord, 
400 ;  Snec  v.  Trice,  2  Bay,  345 ;  see 
Cawthome  v.  Deas,  2  Porter,  276; 
Parham  v.  Blackwelder,  8  Ired.  N.  C. 
Law,  446) ;  at  another  time,  that  the 
master  must  answer  for  all  the  acts  of 
his  slaves ;  but  finally  the  courts  held 
the  same  principles  applicable  to  the 
master's  liability  for  slaves  as  for  free 
servants  (Parker  v.  Gordon,  Dudley, 
270;    Drayton    v,    Moore,    Id.  268; 


0*Connell  v.  Strong,  Id.  265;  sec 
Campbell  v.  Staiert,  2  Murphy,  389; 
Sweat  V,  Rogers,  6  Heisk.  117). 

'  See  ante,  %  65.  To  render  one 
person  liable  for  the  negligence  of 
another,  the  relation  of  master  and 
servant,  or  principal  and  agent,  must 
exist  between  them  (Stevens  v. 
Armstrong,  6  N.  Y.  435;  McGuire  v. 
Grant,  25  N.  J.  Law,  356 ;  Larock  9. 
Ogdensburgh,  &c.  R.  Co.,  26  Hun, 
382;  Fisher  v.  Metropolitan  R.  Co.^ 
34  Id.  433).  *^  It  is  absolutely  essen- 
tial, in  order  to  establish  a  liability 
against  a  party  for  the  negligence  of 
others,  that  the  relation  of  master  and 
servant  should  exist'*  (Hexamer  v, 
Webb,  loi  N.  Y.  377).  Defendants 
sold  a  quantity  of  paper,  packed  in 
large,  heavy  bags,  to  H.,  whose  serv- 
ants came  to  defendants'  store  to  get 
it.  The  bags  being  bulky,  it  was  cus- 
tomary to  throw  them  from  the  win- 
dow to  the  street  below ,  and  defend- 
ants told  the  servants  of  H.  to  throw 
the  bags  from  the  window,  and  not 
to  take  them  down  the  stairs.  They 
were  doing  so  when  plaintiff,  passing 
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child  is  not  of  itsejf  enough  to  make  the  parent  respon- 
sible for  the  negligence  of  even  a  minor  child  ^  in  his  cus- 
tody and  care,  much  less  for  that  of  an  adult  child.*  Nor 
is  the  child  responsible  for  any  act  of  the  parent,  as  such.* 
Neither  does  the  relation  of  husband  and  wife,  of  itself, 
bring  either  of  them  within  the  scope  and  meaning  of  this 
chapter.  Under  the  rules  of  the  common  law,  the  husband 
was  often  liable  for  his  wife's  torts  ;  but  that  liability  stands 
upon  a  different  ground  from  the  liability  of  a  master  for 
the  act  of  his  servant ;  and  it  does  not  now  exist  in  most 
of  the  United  States.  The  wife  never  was  liable  for  the 
torts  of  the  husband ;  and  there  is  no  principle  under 
which  she  can  be  made  so  liable  now.  Nor  is  the  mere 
fact  of  employment  always  sufficient  to  make  the  employer 
responsible  for  the  acts  of  the  person  employed.*  Every 
one,  with  whom  a  contract  is  made  to  do  or  to  furnish  a 
thing,  may  be  said  to  be  employed  for  this  purpose  by  the 
person  for  whom  the  act  is  to  be  performed  ;  but  such  a 
contract  does  not  necessarily  create  the  relation  of  master 


by  in  the  street,  was  struck  by  a  bag 
so  tossed  down,  and  injured.  It  was 
held  that,  as  the  title  to  the  paper  had 
passed  from  defendants  to  H.,  and  the 
latter*s  servants  were  removing  it,  the 
doctrine  of  respondeat  superior  did 
not  apply  as  to  defendants,  between 
whom  and  the  workmen  the  relation 
of  master  and  servant  did  not  exist 
(McCullough  V,  Shoneman,  105  Penn. 
St.  169). 

*  Baker  v,  Morris,  33  Kans.  580 
[defendant's  minor  son  negligently 
fired  a  gun  in  the  direction  of  plaint- 
ifPs  stables,  killing  plaintiff's  horse ; 
father  not  liable].  In  Brohl  v,  Lin- 
geman  (41  Mich.  711),  plaintiff  was 
run  against  by  defendant's  wagon  and 
horses,  driven  by  latter's  son.  There 
was  no  testimony,  showing  any  actual 
service  or  agency,  and  none  showing 
such  relation  as  in  any  way  raised  a 


presumption  that  the  son  was  in  the 
father's  employment,  or  even  under 
his  control,  in  this  matter  or  gener- 
ally.''  Held,  there  was  nothing  to 
go  to  the  jury. 

"  Way  v.  Powers,  57  Verm.  135. 

*  See  cases  on  Contributory  Neg- 
ligence, ante,  {{  7^-79 

*  King  V.  N.  Y.  Central  R.  Co.,  66 
N.  Y.  181,  where  Andrews,  J.,  said: 
'Mt  is  not  enough,  in  order  to  estab- 
lish a  liability  of  one  person  for  the 
negligence  of  another,  to  show  that 
the  person  whose  negligence  caused 
the  injury  was  at  the  time  acting 
under  an  employment  by  the  person 
who  is  sought  to  be  charged.  It 
must  be  shown,  in  addition,  that  the 
employment  created  the  relation  of 
master  and  servant  between  them." 
To  the  same  effect  is  Andrews  7/. 
Boedecker,  17  111.  App.  213. 
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and  servant  or  principal  and  agent ;  and,  where  that  rela- 
tion is  not  created,  the  responsibility  here  defined  does  not 
arise. ^  It  makes  no  difference  that  the  employer,  in  such 
a  case,  puts  some  of  his  property,  whether  real  or  personal, 
into  the  charge  or  control  of  the  employed,  and  that  the 
latter  uses  that  identical  property  in  such  a  wrongful 
manner  as  to  injure  a  stranger  therewith.*  Much  less  can 
the  owner  of  property  be  made  responsible  for  injuries 
caused  by  the  contact  of  such  property  with  the  person  or 
property  of  another,  without  proof  or  presumption  of  any 
other  circumstance,  and  on  the  mere  ground  of  his  owner- 
ship.^ The  relation  of  landlord  and  tenant,  therefore,  does 
not  impose  upon  the  landlord  any  liability  for  the  negligent 
use  of  the  leased  premises  by  the  tenant,  to  the  injury  of  a 
stranger.* 


»  See  post,  §§  164.  168.     In  Coal 
Run  Coal  Co.  v.  Strawn  (15  111.  App. 
347),  it  was   sought  to  hold  the  de- 
fendant   company    liable    for    gross 
negligence  in  causing  a  train  to  run 
over  plaintiff 's  intestate,  its  servant. 
It  appeared  that  the  coal  company 
had  constructed    a    switch  from  its 
mine  to  the  track  of  a  railroad  com- 
pany, and  that  the  latter  ran  its  cars 
and  engines  over  the  switch,  operated 
by  its  own  employees,  for  the  accom- 
modation of  defendant,  in  the  trans- 
portation of  the  product  of  its  mine. 
Decedent  was  killed  by  a  train  so  run, 
while  at  work  on   the  switch  track, 
with  his  back  toward  the  approaching 
train.     Held,  that  no  recovery  could 
be  had,  unless  the  railroad  company 
could  be  shown  to  be  the  servant  of 
the   defendant,    the  coal    company; 
and  that,  the  relation  of  these  com- 
panies being  merely  that  of  shipper 
and  carrier,  the  action  would  not  lie. 

«  See>?j/,  §§  158,  159,  173. 

»  See  Kelly  v.  New  York,  1 1  N.  Y. 
432  ;  Pack  V.  Same,  8  Id.  222 ;  Gour- 


dierz/,  Cormack,  2  E.  D.  Smith,  254; 
Higgs  V,  Maynard,  14  Weekly  Rep. 
610;  12  Jur.  N.  S.  705;  H  Law 
Times,  N.  S.  332;  Samuelson  v.  Cleve- 
land, &c.  Mining  Co..  49  Mich.  164; 
Pettigrew  v.  St.  Louis,  &c.  Sted  Co., 
14  Mo.  App.  441.  The  plaintiff  was 
thrown  out  of  his  wagon  by  a  collision 
with  a  railroad  car,  which  was  drawn 
by  horses  of,  and  driven  by  a  driver 
employed  by,  the  defendant,  but 
which  was  the  property  of  another 
company.  Held,  that  plaintiff's  action 
was  properly  brought  against  the 
owners  of  the  horses  and  the  em- 
ployers of  the  driver  (Weyant  v. 
Harlem  R.  Co.,  3  Duer,  360).  The 
same  ruling  was  made  where  an  injury 
was  done  by  a  canal-boat,  belonging 
to  the  defendant,  but  run  by  another 
person  (Blattenberger  v,  Schuylkill 
Co.,  2  Miles  [Phila.],  309). 

*  Woram  v.  Noble,  41  Hun,  398; 
Wolf  V,  Kilpatrick,  10 1  N.  Y.  146; 
Edwards  v.  Harlem  R.  Co.,  98  Id. 
249.  The  defendant  had  a  license  to 
run  a  ferry,  and  leased  the  same  to 
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§  145.  Master's  liability  for  servants*  acts  under  implied 
authority.— A  master  is,  of  course,  responsible  for  any  act 
of  his  servants  committed  by  his  express  command,  how- 
ever unlawful  it  may  be.  He  is  also  responsible  for  the 
act  of  a  servant  under  an  implied  authority — that  is  to  say, 
an  authority  which  he  gave  the  servant  himself,  or  the  per- 
son dealing  with  him,  reasonable  ground  to  believe  had 
been  given,  or  which  is  usually  given  under  similar  circum- 
stances.^ It  may  well  be  that  a  servant  can  have  no  im- 
plied  authority  to  do  that  which  it  cannot  be  lawful,  under 
any  circumstances,  or  in  any  manner,  for  either  him  or  his 
master  to  do.*      But  that   does  not  justify  the  proposi- 


another,  and  through  the  negligence 
of  the  lessee's  servant,  one  A.  was 
drowned.  Held,  that  the  administra- 
tor of  A.  could  not  recover  against 
defendant,  as  the  relation  of  master 
and  servant  did  not  exist  between  the 
lessee  and  defendant  (Blackwell  v, 
Wiswall,  24  Barb.  355).  A  similar 
decision  was  made  in  a  like  case  in 
Vermont,  where  the  lessee  paid  half 
his  profits  as  rent  for  the  franchise 
(Felton  V.  Deall,  22  Verm.  171).  The 
lessor  of  a  stone  quarry  was  held  not 
liable  to  an  employee  of  the  lessee,  for 
the  lessee's  negligence :  it  not  appearing 
that  any  duty  remaining  upon  the 
lessor  remained  unperformed,  even 
though  the  one  injured  was  originally 
the  servant  of  the  lessor,  and  supposed 
that  he  was  so  employed  at  the  time 
of  the  accident  (Crusselle  v,  Pugh,  67 
(^-  430 ;  distinguishing  Lake  Super- 
ior Iron  Co.  V.  Erickson,  39  Mich.  492). 

^  Allen  V,  Southwestern  R.  Co.,  L. 
R.  6  Q.  B.  65,  per  Blackburn,  J. ;  Bar- 
wick  V.  English  Joint  Stock  Bank,  L. 
R.  2  Ex.  259. 

»  In  Mali  v.  Lord  (39  N.  Y.  381) 
the  superintendent  of  defendant's 
store  called  in  a  policeman  and  di- 
rected him  to  arrest  and  examine  the 


person  of  the  plaintiff,  a  lady,  sus- 
pected of  stealing  goods,  which  was 
done,  without  defendant's  express  au- 
thority. Held,  that  the  servant  was 
not  impliedly  authorized  by  his  master 
to  do  that  which  the  master  himself, 
being  present,  would  not  be  author- 
ized to  do.  Grover,  J.,  said :  **  It  can- 
not be  presumed  that  a  master,  by  in- 
trusting his  servant  with  his  property, 
and  conferring  power  upon  him  to 
transact  his  business,  thereby  author- 
ized him  to  do  any  act  for  its  protec- 
tion that  he  could  not  lawfully  do  him- 
self if  present.  The  master  would 
not,  if  present,  be  justified  in  arrest- 
ing, detaining  and  searching  a  person 
upon  suspicion,  however  strong,  of 
having  stolen  his  goods,  and  secreted 
them  upon  his  person.  The  authority 
of  the  defendants  to  the  superintend- 
ent could  not,  therefore,  be  implied 
from  his  employment.  The  act  was 
done  in  the  business  of  the  defendants, 
and  they  were  not,  as  masters,  respon- 
sible therefor.  If  not  responsible,  if 
the  superintendent  acted  in  good  faith 
in  the  belief  of  the  plaintiff's  guilt, 
they  clearly  would  not  be  if  he  acted 
from  malice,  in  the  absence  of  such  be- 
lief." 
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tion  that  a  master  is  not  liable  for  the  wrongful  act  of  his 
servant  in  doing  that  which,  under  the  particular  circum- 
stances, would  have  been  entirely  unlawful  for  his  master 
to  do,  or,  where  the  master  is  a  corporation,  an  act  beyond 
its  corporate  power.  On  this  point  some  confusion  has 
arisen.  Thus  it  has  been  held  that  where  a  railway  corpo- 
ration had  no  power  to  cause  the  arrest  of  the  plaintiflf 
upon  a  certain  specified  ground,  it  could  not  be  held 
responsible  for  the  act  of  its  agent  in  arresting  the  plaint- 
iff on  that  ground,  although  the  agent  acted  in  good  faith, 
for  the  purpose  of  protecting  his  employer's  interest^ 
But  this  decision  was  clearly  wrong.  There  is  not,  and 
could  never  have  been,  any  doubt  that  such  a  corporation 
had  power  to  cause  persons  to  be  arrested  and  detained 
for  some  offenses ;  *  and,  such  being  the  case,  it  is  against 


*  In  Poulton  V,  Southwestern  R. 
Co.  (L.  R.  2  Q.  B.  534),  the  plaintiff 
having  taken  a  horse  to  an  agricultur- 
al show  by  railway,  was  entitled  to 
take  the  horse  back  free  of  charge.  At 
the  end  of  the  journey,  the  station- 
master  demanded  payment  for  the 
horse,  and  the  plaintiff  refusing  to 
pay,  was  detained  in  custody  by  order 
^f  the  station-master.  An  action  hav- 
ing been  brought  against  the  company 
for  false  imprisonment,  it  was  held, 
that  a  railway  company  has  no  power 
to  apprehend  a  person  for  non-pay- 
ment of  the  carriage  of  goods ;  conse- 
quently, as  the  company  had  no  power 
to  detain  the  plaintiff  on  the  assump- 
tion that  he  had  wrongfully  taken  the 
horse  by  the  train  without  paying, 
there  could  be  no  authority  implied 
from  the  company  to  the  station- 
master  to  do  so,  and  the  company  was 
therefore  not  liable  for  this  act  of  the 
station-master.  But  it  is  obvious  that 
the  railway  company  had  power  to 
cause  the  plaintiff's  arrest  for  same 
reason;  and  this  decision  overlooks 


that  fact.  It  is  clearly  wrong,  and  is 
entirely  contrary  to  the  cases  cited  be- 
low. 

'  In  Barwick  v.  English  Joint  Stock 
Bank  (L.  R.  2  Ex.  259)  it  was  held 
that  a  principal  was  liable  for  the 
misrepresentations  of  his  agent  acting 
in  the  scope  of  his  business.  ''The 
general  rule  is  that  the  master  is 
answerable  for  every  such  wrong  of 
the  servant  or  agent  as  is  committed 
in  the  course  of  the  service  and  for 
the  master^s  benefit,  though  no  ex- 
press command  or  privity  of  the  mas- 
ter is  proved.'*  It  has  been  applied  to 
direct  trespass  to  goods,  as  in  the  case 
of  holding  the  owners  of  ships  liable 
for  the  act  of  masters  abroad,  im- 
properly selling  the  caigo  (Ewbank  v. 
Nutting,  7  C.  B.  'j^) ;  to  actions  of 
false  imprisonment,  where  officers  of 
railway  companies,  intrusted  with  the 
execution  of  by-laws  relating  to  im- 
prisonment, and  intending  to  act  in 
the  course  of  their  duty,  improperly 
imprison  persons  who  are  supposed  to 
come  within  the  terms  of  the  by-laws 
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all  sound  principle  to  hold  that  the  corporation  is  not  re- 
sponsible for  the  act  of  an  agent  who,  in  good  faith,  be- 
lieved that  there  was  sufficient  ground  for  making  the 
arrest  For,  where  a  servant  is  authorized  to  do  acts 
which  may  or  may  not  be  lawful,  according  to  circum- 
stances, the  master  may  be  liable  for  such  an  act,  although 
no  circumstances  existed  to  justify  it.* 


(Goff  V,  Great  Northern  R.  Co.,  3 
£1.  &  £1.  672,  explaining  Roe  v, 
Birkenhead  R.  Co.,  7.  £x.  36 ;  and  see 
Barry  v.  Midland  R.  Co.,  Irish  Rep.  i 
C.  L.  130);  to  persons  employed  by 
owners  of  boats  to  navigate  them  and 
take  fares,  who  commit  an  infringe- 
ment of  a  ferry,  and  such  like  wrong. 
It  is  true  the  master  has  not  author- 
ized the  particular  act,  but  he  has  put 
the  agent  in  his  place  to  do  that  class 
of  acts,  and  he  must  be  answerable 
for  the  manner  in  which  the  agent  has 
conducted  himself  in  doing  that  busi- 
ness which  it  was  the  act  of  his  mas- 
ter to  place  him  in  (Huzzey  v.  Field, 
2  C.  M.  &  R.  432).  In  Vandeneynde 
V.  Ulster  R.  Co.  (Irish  Rep.  5  C.  L. 
328),  the  defendant  was  held  liable  for 
the  act  of  its  ticket  agent  in  arresting 
one  who  was  supposed  to  be  stealing  a 
ticket.  In  Lynch  v.  Metropolitan  El. 
A.  Co.  (90  N.  Y.  77),  defendant  was 
held  liable  for  the  unlawful  detention 
of  a  passenger  by  a  gate-keeper,  who 
refused  to  allow  him  to  leave  the 
station  without  producing  his  ticket  or 
paying  his  fare.  In  Furlong  v.  So. 
London  Tramways  Co.  (48  J.  P.  Rep. 
329),  a  tramway  company  was  held 
liable  for  false  imprisonment  of  a  pas- 
senger arrested  and  handed  over  to 
the  police  by  a  conductor,  to  whom  he 
had  paid  a  half-sovereign  which  the 
latter  supposed  to  be  counterfeit,  s.  P. 
Moore  v.  Metropolitan  R.  Co.,  L.  R.  8 
Q.  B.  36  [false  imprisonment  of  pas- 
senger not  paying  proper  fare] ;  Bayley 


V.  Manchester,  &c.  R.  Co.,'  L.  R.  8  C.  P. 
148  [porter  pulling  passenger'  back 
from  train  in  motion];  Seymour  v. 
Greenwood,  7  Hurlst.  &  N.  356  [as- 
sault of  passenger  by  omnibus  guard] ; 
Meyer  v.  Second  A  v.  R.  Co.,  8  Bosw. 
305  [street-car  driver  willfully  and 
maliciously  ejecting  passenger  stand- 
ing on  car  platform  contrary  to  the 
regulations  of  the  company,  which  the 
latter  had  authorized  the  driver  to  en- 
force]. 

'  See  post^  §  148 ;  Limpus  v.  Lon- 
don Omnibus  Co.,  i  Hurlst.  &  C,  526 
[racing  omnibusses] ;  Reg^na  v.  Steph- 
ens, L.  R.  I  Q.  B.  702.  The  fact  that 
a  passenger  in  an  omnibus  was  struck 
by  the  driver's  whip  was  held  to  be, 
prima  facie^  evidence  of  negligence 
on  the  part  of  the  driver  in  the  course 
of  his  employment ;  and  even  though 
the  blow  was  struck  at  a  servant  in 
charge  of  another  omnibus,  it  was  for 
the  jury  to  say  whether  the  blow  was 
struck  in  private  spite  or  in  supposed 
furtherance  of  the  master's  interests 
(Ward  V.  Gen.  Omnibus  Co.,  42  L.  J. 
[C  P.]  265).  A  servant  employed  "to 
do  general  farm  work"  negligently 
struck  with  a  stone  and  killed  the  cow 
of  a  stranger,  which  had  broken  into 
the  field  where  the  servant  was  work- 
ing, while  he  was  attempting  to  drive 
her  out.  The  master  was  held  liable, 
on  the  ground  that  the  act  was  in  the 
course  of  the  employment,  though  he 
had  given  no  orders  in  regard  to  driv- 
ing cattle  out  of  the  field,  and  did  not 
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§  146.  Master  not  liable  for  acts  outside  of  employment. — 
The  master  is  responsible  for  the  negligent  acts  or  omis- 
sions of  his  servants  in  the  course  of  their  employment, 
though  unauthorized  ^  or  even  forbidden  *  by  him,  and  al- 
though outside  of  their  *'  line  of  duty."*  He  is  not  respon- 
sible for  any  act  or  omission  of  his  servants  with  respect 
to  matters  unconnected  with  the  general  business  in  which 
they  serve  him  and  which  have  nothing  to  do  with  the 
course  of  their  employment.*     But  he  cannot  limit  his  re- 


know  of  the  intrusion  until  after  the 
killing  (Evans  v.  Davidson,  53  Md. 
24;).  A  master  instructed  his  servant 
to  go  to  a  certain  place  and  ^*kill  a 
beef."  The  servant  went  to  the  place 
designated,  and  finding  no  animal 
there  but  the  plaintiffs  bull,  killed  it, 
honestly  attempting  to  carry  out  the 
master's  order.  The  master  was  held 
liable,  the  court  deciding  that  the  bull 
was  a  *'becf,"  and  that  the  servant 
was  all  the  time  acting  for  the  mas- 
ter (Maier  v,  Randolph,  33  Kans. 
340). 

^  Limpust'.  London  Omnibus  Co., 
I  Hurlst.,  &c.  526;  Croft  v,  Alison, 
4  Bam.  &  Aid.  590 ;  Page  v,  Defries, 
7  Best.  &  S.  137;  Carman  «/.  New 
York,  14  Abb.  Pr.  301 ;  Luttrell  v, 
Hazen,  3  Sneed,  20.  To  same  effect, 
Southwick  V,  Estes,  7  Cush.  385; 
Armstrong  v,  Cooley,  5  Gilman,  509 ; 
Priester  v.  Augley,  5  Rich.  Law,  44 ; 
Cosgrove  v,  Ogden,  49  N.  Y.  255. 
In  Heinrich  v,  Pullman  Palace  Car 
Co.(2  Fed.  Rep.  100;  s.  c.  10  Sawyer, 
80),  defendant  was  held  liable  for  an 
injury  to  plaintiff.  A  passenger  in  a 
car  of  defendant,  through  the  negli- 
gent discharge,  by  the  car  porter,  of  a 
pistol  which  he  had  received  from  an- 
other passenger,  in  violation  of  a  rule 
of  the  company  forbidding  porters  to 
receive    any    package,    baggage    or 


article  of  luggage,  from  passengers  or 
to  become  custodians  thereof. 

»  Philadelphia,  &c.  R.  Co.  w. 
Derby,  14  How.  U.  S.  468;  Weed  v. 
Panama  R.  Co ,  17  N.  Y.  362;  Col- 
umbus, &c.  R.  Co.  V.  Powell,  40  Ind. 
37  [conductor  negligently  putting  aged 
passenger  off  train  in  motion],  Hous- 
ton, &c.  R.  Co.  V.  Gorbett,  49  Tex. 
573  [brakeman  putting  passenger  off 
train] ;  Dolan  v.  Del.  Canal  Co.,  71  N. 
Y.  285  [negligence  of  flagman  at 
railroad  crossing]. 

'  It  is  not  correct,  and  leads  to  an 
erroneous  result,  to  describe  the  mas- 
ter's freedom  from  liability  as  arising 
where  the  servant  has  departed  from 
his  '^Hne  of  duty  in''  his  master's 
business.  Such  a  statement  of  the  law 
might  excuse  every  deviation  from  the 
master's  orders,  and  substitute  a  new 
and  very  dangerous  test  of  liability 
(Quinn  v.  Power,  87  N.  Y.  535,  per 
Finch,  J.). 

*  Shaw  V.  Reed,  9  Watts  &  S.  72 ; 
Harris  v,  Mabry,  i  Ired.  N,  C.  Law, 
240;  Coomes  V,  Houghton,  102  Mass. 
211;  Lowell  V.  Boston,  &c.  R.  Co., 
23  Pick.  24 ;  Aycrigg  v.  N.  Y.  &  Erie 
R.  Co.,  30  N.  J.  Law,  460 ;  Yates  v. 
Squires,  19  Iowa,  26.  The  defend- 
ant's baggage  master  to  whom  plain- 
tiff, a  passenger,  applied  to  have  his 
baggage   checked,   became  provoked 
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sponsibility  for  any  particular  servant  by  employing  him 
only  with  reference  to  a  single  branch  of  the  business.  If 
a  servant  under  such  limited  employment  nevertheless  un- 
dertakes to  serve  his  master  in  any  other  matter  connected 
with  the  general  business,  and  the  limitation  of  his  em- 
ployment is  not  clear  or  is  not  known  to  the  persons  with 
whom  he  deals,  the  master  is  responsible  for  the  acts  of  such 
a  servant,  in  those  matters,  as  much  as  by  those  of  any  other 
servant  engaged  in  the  business.^  There  is  no  difference, 
in  respect  to  this  rule,  between  a  servant  who  is  a  general 
agent  and  one  who  is  employed  for  a  particular  purpose  ; 
although  such  a  distinction  has  been  sometimes  taken.' 


by  the  plaintiffs  abusive  language  and 
menacing  questions,  and  in  the  quarrel 
which  ensued,  struck  the  plaintiff. 
Held,  defendant  not  liable  (Railroad 
Co.  V,  Wetmore,  19  Ohio  St.  no). 

*  Leviness  v.  Post,  6  Daly,  321. 
There,  plaintiff  took  his  horse  to  the 
shop  of  defendant,  a  blacksmith  whom 
he  was  in  the  habit  of  employing,  and 
found  there  only  two  men  working  at 
the  *  forge,  one  of  whom  shod  the 
horse  and  injured  him  in  so  doing. 
Held,  that  defendant  was  liable,  though 
he  swore  that  the  man  who  fastened 
the  shoe  was  employed  as  a  mere 
helper,  and  not  to  put  on  shoes.  In 
Courtney  v.  Baker  {60  N.  Y.  i)  plain- 
tiff, a  longshoreman,  while  engaged  in 
loading  cotton  on  a  cart  on  defendant's 
wharf,  was  injured  by  the  fall  of  a  bale 
of  cotton  which  was  pushed  over  upon 
him  by  defendant's  delivery  clerk,  who 
testified  that  he  pushed  over  the  bale 
because  some  cotton  had  been  stolen 
the  day  before,  and  his  natural  curios- 
ity led  him  to  look  at  the  loaders  in 
their  performance.  His  chief  duty 
was  to  take  receipts  from  the  carmen 
for  the  bales  which  they  carted  away. 
Rapallo,  J.,  said :  *'  If  it  was  his  duty 
to  see  that  the  goods  were  delivered 

Vol  1—16. 


to  the  parties  entitled,  and  to  obtain 
vouchers  for  them,  he  can  hardly  be 
said  to  have  been  transcending  his 
powers  in  endeavoring  to  prevent 
their  being  carried  off  by  thieves,  when 
he  suspected  this  was  being  done. 
It  may  be  that  he  was  not  bound  to 
watch  for  thieves,  there  being  a  watch- 
man charged  with  that  duty;  but  if, 
casually,  suspicious  signs  came  to  his 
notice,  we  think  his  general  duty  to 
his  employers  justified  him  in  endeavor- 
ing to  ascertain  what  was  being  done." 
Held,  accordingly,  that  there  was  evi- 
dence to  go  to  the  jury  that  the  clerk 
was  acting  within  the  scope  of  his 
employment.  This,  in  effect,  reversed 
the  decision  below ;  but  the  appeal  was 
dismissed  upon  a  point  of  practice. 

'  Thus,  in  Wilson  v.  Peverly  (2  N. 
H.  548),  Woodbury,  J.,  said:  •*  When 
a  general  agent  is  employed,  then  all 
acts  within  the  scope  of  his  agency 
are  the  master^s  acts;  but  when  a 
laborer  works  under  the  special  orders 
of  the  master,  the  master  is  respons- 
ible only  for  his  skill  and  care  in  ex- 
ecuting those  orders.''  In  Oxford  v. 
Peter  (28  III.  434),  the  appellant  di- 
rected a  boy  to  drive  out  all  the  cattle 
he  found  in  a  certain  field.*    The  boy, 


§H7] 


LIABILITY    OF    MASTERS   FOR    SERVANTS. 


242 


The  fact  that  the  subordinate  is  employed  only  for  a  single 
purpose  may  be  material  in  determining  whether  his  negli- 
gence or  other  misconduct  happens  in  the  course  of  his 
employment ;  but  if  it  does,  the  master's  liability  is  exactly 
the  same  as  if  the  servant  were  a  general  agent 

g  147.  What  acts  are  within  employment.— In  determin- 
ing whether  a  particular  act  is  done  in  the  course  of  the 
servant's  employment,  it  is  proper  first  to  inquire  whether 
the  servant  was  at  the  time  engaged  in  serving  his  master.* 


having  driven  out  a  steer,  chased  it, 
together  with  the  plaintiff's  cow,  un- 
til the  cow  stumbled,  and  was  killed. 
Held,  that  the  boy  acted  in  excess  of 
his  authority,  and  therefore  that  the 
appellant  was  not  liable.  These  cases 
are  in  effect  overruled. 

^  A  master,  who  permits  his  serv- 
ant to  go  to  a  fair  for  his  own  pleasure 
with  the  master's  horse  and  cart,  is 
not  liable  for  damages  arising  from  the 
servant's  negligent  management  of  the 
horse  (Bard  v,  Yohn,  26  Penn.  St.  482 ; 
Aycrigg  V.  N.  Y.  &  Erie  R.  Co.,  30  N. 
J.  Law,  460  [master  of  a  ferry-boat 
left  the  pier  without  authority,  and 
took  a  burning  barge  in  tow;  the 
owners  not  liable  for  injuries  done  by 
the  barge]).  The  gatekeeper  of  a  toll- 
road  company,  who  had  charge  of  the 
gate  at  all  times,  but  was  not  required 
to  collect  toll  after  9  o'clock  p.m^  neg- 
ligently let  the  beam  of  the  gate  down 
upon  a  traveler,  who  was  attempting 
to  pass  after  that  hour,  and  injured 
him.  Held,  the  act  was  in  the  course 
of  his  employment,  and  the  company 
responsible  (Noblesville,  &c.  R.  Co.  v, 
Gause,  76  Ind.  142).  In  a  recent  case 
(Marrier  v.  St.  Paul,  &c.  R.  Co.,  31 
Minn.  351;  17  N.  W.  Rep.  952),  it 
was  sought  to  hold  a  railroad  com- 
pany liable  for  the  destruction  of  the 
plaintiffs  hay  by  fire,  communicated 
by  burning  grass  ignited  from  a  fire 


negligently  left  burning  by  the  com- 
pany's section  men  employed  to  repair 
the  track,  which  fire  they  had  kindled 
at  noon  on  the  company's  right  of  way 
for  the  purpose  of  warming  their  cof- 
fee. But  the  court  held  the  company 
not  liable,  saying:  *'The  act  of 
these  section  men  in  building  afire 
to  warm  their  own  dinner  was  in  no 
sense  an  act  done  in  the  course  of, 
and  within  the  scope  of  their  employ- 
ment, or  in  the  execution  of  defend- 
ant's business.  For  the  time  being 
they  had  stepped  aside  from  that  busi- 
ness, and  in  building  this  fire  they 
were  engaged  exclusively  in  their  own 
business  as  much  as  they  were  when 
eating  their  dinner,  and  were  for  the 
time  being  their  own  masters,  as  much 
as  when  they  ate  their  breakfast  that 
morning,  or  went  to  bed  the  ni^^t  be- 
fore. The  fact  that  they  did  it  on  the 
defendant's  right  of  way  is  wholly  im- 
material in  the  absence  of  any  evidence 
that  defendant  knew  of  or  authorized 
the  act  Had  they  gone  upon  the 
plaintifPs  farm  and  built  the  fire,  the 
case  would  have  been  precisely  the 
same.  It  can  no  more  be  said  that 
this  act  was  done  in  the  defendant's 
business,  and  within  the  scope  of  their 
employment,  than  would  the  act  of 
one  of  these  men  in  lighting  his  pipe 
after  eating  his  dinner,  and  carelessly 
throwing  the  burning  match  into  the 
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If  the  act  is  done  while  the  servant  is  at  liberty  from  his 
service,  and  pursuing  his  own  ends  exclusively,  there  can 
be  no  question  of  the  master's  freedom  from  all  responsi- 
bility,^ even  though  the  injury  x:omplained  of  could  not 
have  been  committed  without  the  facilities  afforded  to  the 
servant  by  his  relation  to  his  master.*    On  the  other  hand, 


grass. "  Where  a  servant  whose  duty 
was  to  peddle  goods  for  his  master, 
with  a  horse  and  wagon  belonging  to 
the  former,  was  driving  to  the  store  to 
get  goods,  the  master  was  held  liable 
for  an  injury  inflicted  upon  a  third 
person  by  negligent  driving,  though 
no  goods  were  then  in  the  wagon,  on 
the  ground  that  the  act  was  committed 
in  the  course  of  the  employment  (Shea 
V,  Reems,  36  La.  Ann.  966).  See  cases 
infra, 

^  A  servant  of  a  raihroad  company 
was  driving  the  company's  horses 
home  in  the  usual  way,  when  another 
servant  of  the  company,  not  at  the 
time  actually  engaged  in  its  service, 
struck  them,  rendering  them  unman- 
ageable, in  consequence  of  which  they 
ran  over  the  plaintiff.  Held,  that  the 
misconduct  of  the  latter  servant  in 
striking  the  horses  was  an  act  of  wanton 
mischief,  for  the  consequences  of  which 
the  company  was  not  responsible  ( Wcl- 
don  V,  Harlem  R.  Co.,  5  Bosw.  576). 

*  Where  a  carman,  whose  duty  it 
was  to  attend  to  putting  up  the  horse 
and  cart  of  his  employer,  after  getting 
the  key  of  the  stable,  drove  in  an  op- 
posite direction  without  the  consent 
of  his  employer,  and,  on  his  way  back, 
injured  a  third  person,  it  was  held  that 
his  employer  was  not  liable  (Mitchell 
V,  Crassweller,  13  C.  B.  237;  over- 
ruling Sleath  V.  Wilson,  9  Carr.  &  P. 
607) ;  s.  P.  Storey  v,  Ashton,  L.  R.  4 
Q.  B.  476.  These  cases  were  distin- 
guished in  Stevens  v.  Woodward  (L. 
R.  6  Q.  B.  Div.  318),  which  was  the 


case  of  a  clerk  of  a  solicitor  who  con- 
trary to  the  express  orders  of  his  em- 
ployer, not  to  enter  his  room  after  he 
had  left  it,  went  into  the  room  to  wash 
his  hands  at  a  lavatory  there,  and  neg- 
ligently left  the  water  turned  on,  so 
that  the  plaintiffs  premises  underneath 
were   flooded.      Held,  the  employer 
was  not  liable.    Grove,  J.,  said :  ** Al- 
though a  deflnition  is  difficult,  I  should 
say  that  the  act  for  which  the  master 
is  to  be  held,  must  be  something  inci- 
dent to  the  employment  for  which  the 
servant  is  hired,  and  which  it  is  his 
duty  to  perform ;  '*  and  suggests  that 
if,  instead  of  the  clerk,  a  housemaid* 
whose  duty  it  was  to  clean  up  the 
room,  although  prohibited  to  use  the 
basin,  had  left  the  tap  open,  the  de- 
fendants would  have  bteen  responsible. 
Mitchell  V.  Crassweller  was  further  dis- 
tinguished in  Mulvehill  z/.  Bates  (31 
Minn.  364),  where  the  owner  of  a 
horse  and  express  wagon   intrusted 
them  generally  to  a  driver,  with  au- 
thority to  secure  such  business  as  he 
could,  and  the  latter,  after  having  de- 
livered a  trunk,  went  a  block  and  a 
half  out  of  his  direct  return  route,  to 
get  a  load  of  poles  for  himself,  and 
while  taking  them  back,  negligently 
ran  over  plaintiff.     The  owner  was 
held  liable,  Mitchell,  J.,  referring  to 
Mitchell  V,  Crassweller,  said:  "there 
the  servant  had  specific  orders  as  to 
the  mode  of  dealing  with  the  vehicle, 
and  was  obliged  to  attend  to  the  spe- 
cific errand  in  which  he  was  sent  and 
then  return  to  his  master.*'    Mitchell 
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where  a  servant  is  allowed  by  his  master  to  combine  his 
own  business  with  that  of  the  master,  or  even  to  attend 


7/,  Crassweller,  was  followed  in  Sheri- 
dan V.  Charlick  (4  Daly,  338),  where 
a  coachman,  after  having  used  his 
master's  horse  and  carriage  in  going 
upon  an  errand  for  his  master,  instead 
of  taking  it  to  the  stable,  used  it  in 
^oing  upon  an  errand  of  his  own, 
without  his  master's  knowledge  or 
consent,  and  while  doing  so,  ran  into 
and  injured  the  plaintiff's  horse.  Held, 
that  the  master  was  not  liable.  So  in 
Cousins  V.  Hannibal,  &c.  R.  Co.  (66 
Mo.  572),  where  the  superintendent  of 
defendant's  round-house  took  an  idle 
locomotive,  without  authority,  and  ran 
it  on  defendant's  track  two  miles  and 
a  half,  to  get  a  doctor  for  a  sick  neigh- 
bor, killed  plaintiff's  mule  on  the  trip. 
Held,  defendant  not  liable.  In  an- 
other case,  an  adult  son  of  defendant, 
vf\iO  worked  on  the  latter's  farm  as  a 
hired  man,  took  his  father's  horse 
without  his  knowledge,  and  drove  to 
a  railroad  station  to  get  one  of  his 
own  friends.  Defendant,  however, 
expected  that  his  son  would  take  the 
horse,  and  was  willing  that  he  should 
do  so.  In  consequence  of  negligent 
tying,  the  horse  broke  loose,  ran  away 
and  injured  plaintiff.  Held,  defend- 
ant not  liable  (Way  v.  Powers,  57 
Verm.  135).  In  another  case  (Stone 
■V,  Hills,  45  Conn.  44),  defendants  sent 
their  servant  to  deliver  a  load  of  goods 
to  T.,  four  miles  distant,  directing  him 
to  return  to  the  mill  by  a  particular 
route,  and  T.,  on  the  servant's  arrival, 
requested  him  to  go  on  with  the  goods 
to  a  warehouse  four  miles  further,  at 
H.,  and  bring  some  freight  thence  for 
(him.  Held,  that  the  driver,  in  com- 
plying with  T.'s  request,  was  acting 
as  his  servant,  and  not  as  defendant's, 
and  that  the  latter  were  not  liable  for 
an  injury  to  plaintiff  caused  by  the 


team  running  away  at  H.,  through  the 
driver's  negligence.  So  where  defend- 
ant's driver,  after  delivering  merchan- 
dise at  defendant's  office,  was  directed 
to  take  the  truck  to  the  stable  and 
put  it  up,  but  instead  of  doing  so  drove 
a  mile  in  another  direction,  as  a  favor 
to  another  of  defendant's  drivers  whom 
he  met,  and  delivered  a  trunk  for  the 
latter.  Held,  that  defendant  was  not 
liable  for  the  driver's  negligently  run- 
ning over  a  pedestrian  during  this  di- 
version (Cavanagh  v.  Dinsmore,  12 
Hun,  465).  In  Raynerz/.  Mitchell  (L. 
R.  2  C  P.  Div.  357),  the  course  of 
employment  of  the  defendant's  driver 
was  that  with  the  defendant's  horse 
and  cart,  he  took  out  beer  to  private 
customers  of  the  defendant,  who  was 
a  brewer,  and,  on  his  return,  called 
for  empty  casks  wherever  they  would 
be  likely  to  be  found,  for  which,  on 
delivery  at  the  brewery,  he  received 
id,  each.  On  a  certain  day,  the  driver, 
without  permission,  took  the  horse 
and  cart  from  his  master's  stable  to 
deliver  a  coffin  at  the  house  of  a  rela- 
tive, and,  having  accomplished  his 
purpose,  was  returning  home,  when 
he  called  at  a  public  house  to  inquire 
for  empty  barrels.  Having  procured 
one  or  two  barrels,  he  resumed  his 
journey  towards  the  brewery,  and 
shortly  afterwards  ran  into  and  in- 
jured the  plaintiff.  Held  that,  in 
starting  on  the  journey,  the  driver  de- 
parted from  the  course  of  his  employ- 
ment, and  did  not  re-enter  it  by  pick- 
ing up  the  empty  casks.  In  Joel  v, 
Morison  (6  Can*.  &  P.  501),  however, 
a  servant,  driving  his  master's  cart,  on 
his  master's  business,  made  a  slight 
detour  from  the  direct  road  for  some 
purpose  of  his  own.  Held,  the  master 
was  liable  for  an  injury  done  by  him 
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to  both  at  substantially  the  same  time,  no  nice  inquiry  will 
be  noade  as  to  which  business  the  servant  was  actually 
engaged  in  when  a  third  person  was  injured  by  his  neg- 
ligence ;  but  the  master  will  be  held  responsible,  unless  it 
clearly  appears  that  the  servant  could  not  have  been, 
directly  or  indirectly,  serving  his  master  in  the  act,  the 
negligent  performance  of  which  caused  the  injury.^ 


on  the  way.     This  case  was  appar- 
ently approved  in  Bums  v,  Poulsom 
(L.  R.  8  C.  P.  563),  where  a  steve- 
dore, employed  to  ship  iron  rails,  had 
a  foreman  whose  duty  it  was,  assisted 
by  laborers,  to  carry  the  rails  from  the 
quay  to  the  ship,  after  the  carman  had 
unloaded  them.  The  carman  not  work- 
ing to  the  foreman^s  satisfaction,  the 
latter  jumped  into  the  cart  and  threw 
out  some  of  the  rails,  in  doing  which 
he  negl^ently  injured  plaintiff  who 
was  passing  by.    It  was  contended 
that  the  foreman^s  duty  did  not  com- 
mence until  after  the  raUs  were  un- 
loaded.    But  the  court  held  that  this 
was  too  narrow  a  view,  and,  distin- 
guishing    between     *'the    ardtn^ry 
course  of  his  (the  foreman's)  employ- 
ment,*' and  *^the  scope  of  his  em- 
ployment/'  decided  that  there  was 
evidence  upon  which  the  jury  might 
not  unreasonably  have  found  that  the 
foreman's  act  fell  within  the  limits  of 
the  latter.     Where  the  pilot  in  charge 
of  the  defendant's  ferry-boat,  plying 
across  a  river,  from  A.  to  H.,  took  on 
at  A.,  a  boatman,  agreeing  to  put  him 
without  charge  on  a  tow  passing  up 
the  river,  and  in  diverging  from  his 
course  for  this  purpose,  collided  with 
a  canal-boat,  from  which  plaintifTs  in- 
testate was  thrown  overboard  by  the 
collision    and    drowned,  the  defend- 
ants were   held    liable,  though  they 
neither  knew  of   nor   consented   to 
their  servant's  acts  (Quinn  v.  Power, 
87  N.  Y.  535);  compare  Brown  v. 


Purviance,  2  Harr.  &  G.  316.  In 
Venables  v.  Smith  (L.  R.  2  Q.  B.  D. 
279),  defendant,  the  proprietor  of  a 
cab  which,  with  the  horse,  he  had  en- 
trusted to  another,  at  a  fixed  price  per 
day,  for  the  purpose  of  applying  for 
hire,  the  same  to  be  used  entirely  at 
the  driver's  discretion.  On  returning 
to  the  stable  at  night,  to  leave  the  outfit^ 
the  driver  went  on,  a  short  distance,  to 
a  tobacconist's,  where  he  purchased 
some  snuff,  and  on  his  way  back  to  the 
stable  negligently  ran  over  the  plaint- 
iff. Held  that,  but  for  the  acts  of  par- 
liament, the  driver  would  have  been 
a  mere  bailee  of  the  defendant ;  that, 
by  virtue  of  these  acts,  the  relation  of 
master  and  servant  existed  between 
them;  and  that  the  negligence  oc- 
curred in  the  course  of  the  servant's 
employment.  See  also  Fowler  v.  Lock, 
L.  R.  7  C.  P.  272;  Laugher  t/.  Poin- 
ter, 5  Bam.  &  Cr.  547  [owner  of 
carriage  hired  horses  from  stable- 
keeper  who  provided  a  driver].  But 
where  the  proprietor  of  a  cab  had  let 
it  to  the  driver  for  a  weekly  payment, 
the  horse,  harness  and  whip  being 
provided  by  the  latter,  with  whom  the 
proprietor  had  nothing  to  do  beyond 
receivmg  his  pay,  it  was  held  that  the 
driver  was  a  mere  bailee,  as  to  the  cab, 
and  not  a  servant  of  the  proprietor  of 
that  vehicle,  and  that  the  hackney 
carriage  acts  did  not  alter  the  rule 
(King  V,  Spurr,  L.   R.  8  Q.  B.  Div. 

104). 

*  The  defendant's  agent  was  driv- 
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§  148.  Implied  authority  of  servant— But  the  fact  that 
the  servant  was,  at  the  time  of  the  injury,  engaged  in  the 
service  of  his  master,  is  not  conclusive  of  the  master's  lia- 
bility.*    The  act  causing  the  injury  must  have  been  one 


ing  with  his  own  horse  and  g^g,  for 
the  primary  purpose  of  calling  upon 
his  own  medical  attendant,  but  pro- 
posed, with  the  knowledge  of  the  de- 
fendant, though  without  his  express 
assent,  to  stop  on  the  way  upon  busi- 
ness for  his  principal,  and,  before 
reaching  the  latter  place,  through  his 
negligent  driving,  ran  against  and 
killed  plaintiffs  horse.  Held,  that  the 
defendant  was  liable  (Patten  v,  Rea, 
2  C  B.  N.  S.  606).  In  Milner  v,  Gt. 
Northern  R.  Co.  (50  Law  Times,  367), 
it  appeared  that  M.,  who  was  a  cloak- 
room clerk  in  defendant's  employ, 
and  assisted  at  the  parcels  office,  used 
to  take  parcels  for  passengers  from  the 
cloak-room  to  the  train,  when  there 
was  no  porter  there.  On  one  occa- 
sion, while  returning  from  a  train, 
whither  he  had  taken  a  parcel  for  a 
passenger,  he  ran  against  a  porter, 
who  ran  against  the  ticket  collector, 
who  ran  against  and  upset  and  killed 
the  plaintiff's  wife.  Held,  that  there 
was  evidence  from  which  the  jury  might 
reasonably  have  found  that  M.  at  the 
time  of  the  accident  was  acting  with- 
in the  scope  of  his  employment,  and 
that  a  non-suit  was  improper.  In 
Cormack  v.  Digby  (9  Ir.  R.  C.  L.  557), 
a  herd,  having  got  leave  from  his  mas- 
ter to  go  for  the  day  to  a  neighboring 
town,  on  his  own  business,  with  his 
master's  horse  and  cart,  proposed  to 
the  master  to  bring  home  some  meat 
for  him  to  which  the  latter  assented. 
While  in  ittmre^  cum  carne^  the  serv- 
ant negligently  drove  against  and  in- 
jured the  plaintiff.  Held,  that  it  was 
for  the  jury  to  say  whether,  (i)  the 
services  of  the  employee,  as  herd,  were 


dispensed  with  for  the  day  upon  the 
terms  of  his  bringing  the  meat  from 
the  town,  or  (2)  by  the  arrangement 
the  scope  of  his  employment,  as  herd, 
was  for  this  day  extended  so  as  to  in- 
clude the  act  of  carrying  the  meat, 
although  his  other  services  were  not 
required  for  the  day ;  and  that  a  ver- 
dict for  the  defendant  should  not  be 
directed. 

^  A  porter  in  a  parlor  car»  attached 
to  a  train  which  was  rapidly  passing 
through  a  town,  threw  off  a  bundle 
containing  his  own  clothing,  which 
struck  and  injured  a  bystander.  Held, 
that  this  employer  was  not  liable,  the 
act  not  being  within  the  scope  of  the 
servant's  employment  (Walton  v. 
N.  Y.  Central  Sleeping  Car  Co.,  139 
Mass.  556).  In  Wilson  v,  Owens  (16 
L.  R.  Ir.  225),  defendant,  the  proprie- 
tor of  a  hotel  and  shop,  kept  a  pony 
and  chaise  for  his  own  personal  use, 
and  not  for  use  in  his  business. 
During  a  temporary  absence,  defend- 
ant left  a  servant  £.,  In  charge  of  the 
shop,  to  sell  goods  and  generally  to 
see  that  things  went  all  right  in  his 
absence,  another  servant,  whose  duty 
it  was  to  drive  when  defendant  re- 
quired, being  in  charge  of  the  stable 
yard.  The  servant  E.,  at  the  request 
of  a  stranger  in  defendant's  absence, 
drove  him  to  the  station  in  defendant's 
chaise.  The  accident  occurred  while 
£.  was  returning.  Held,  no  evidence 
to  go  to  the  jury  that  £.  was  at  the 
time  acting  as  defendant's  servant,  in 
the  cause  of  his  employment.  The 
fact  that  B.  was  employed  by  defend- 
ant to  dig  coal  on  his  land  and  haul  it 
to  defendant's  furnace,  does  not  raise 
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within  the  scope  of  the  authority  which  the  servant  had 
from  the  master,  or  which  the  master  gave  the  servant 
reasonable  cause  to  believe  that  he  had,  or  which  servants 
employed  in  the  same  capacity  usually  have,*  or  which 
third  persons  have  a  right  to  infer  from  the  nature  and  cir- 
cumstances of  the  employment*    The  mere  fact  that  the 


a  presumption  that  B.'s  making  a  road 
over  plaintiffs  land  to  haul  the  coal 
was  done  by  defendant's  authority 
(Church  V,  Mansfield,  20  Conn.  284). 
A  van  was  standing  in  the  street,  with 
a  gig  behind  it.  The  defendant's 
carriage  coming  up,  and  there  not 
being  room  to  pass,  the  defendant's 
driver  got  down  from  his  box  and  laid 
hold  of  the  van  horse's  head,  causing 
him  to  move  forward,  by  which  a 
packing  case  on  the  van  fell,  and  broke 
the  shafts  of  the  gig.  Held,  defend- 
ant not  liable,  as  the  driver  in  doing 
what  he  did  was  not  acting  in  the  em- 
ployment of  defendant  (Lamb  v,  Palk, 
9  Carr.  &  P.  629).  A  master  is  not 
liable  in  damages  for  an  injury  to  the 
plaintiff  caused  by  the  use  of  another's 
horse  by  the  servant  in  doing  an 
errand  for  his  master,  unless  the  horse 
was  taken  with  the  knowledge  or  con- 
sent of  the  master  (Goodman  v.  Ken- 
nell,  3  Carr.  &  P.  167).  Where 
l^aintifT  put  his  horse  in  defendant's 
livery  stable  to  be  kept,  and  instructed 
a  servant  of  the  latter  to  exercise  him, 
which  the  servant  did  to  such  an  ex- 
tent that  the  animal  died  in  conse- 
quence, these  services  not  being  in- 
cluded in  the  contract  with  defendant, 
it  was  held  that  no  recovery  could  be 
had  (Adams  v.  Cost,  62  Md.  264).  In 
that  case,  the  servant  acted  as  servant 
of  the  plaintiff,  not  of  the  defendant. 
Plaintiff's  slave  was  on  board  a  steam- 
boat, as  passenger,  and  the  second 
engineer,  by  negligently  discharging 
a  gun,   wounded  him  while  he  was 


upon  a  lighter  alongside  of  the  steam- 
boat, it  was  held  that  the  captain  was 
not  responsible  (McClenaghan  v. 
Brock,  5  Rich.  Law,  17).  This 
decision  was  erroneous,  because  the 
defendant  owed  to  passengers  the 
duty  of  preventing  such  occurrences. 
And  even  where  the  owner  of  a  vessel 
kept  a  small  cannon  on  board,  for  the 
purpose  of  firing  salutes,  but  gave 
orders  that  it  should  not  be  used  in  his 
absence,  it  was  held  that  he  was  not 
liable  for  its  use  in  firing  a  salute 
during  his  absence  (Haack  v.  Fearing, 
5  Robertson,  528 ;  4  Abb.  N.  S.  297). 
We  think  this  decision  altogether 
erroneous. 

*  It  is  within  the  scope  of  the 
authority  of  the  conductor  and  driver 
of  a  horse-car  to  receive  and  let  off  a 
passenger  without  exacting  payment 
of  fare  (Brennan  v.  Fair  Haven,  &c. 
R.  Co.,  45  Conn.  284). 

^  Chicago,  &c.  R.  Co.  v.  Casey,  9 
m.  App.  632,  639.  In  that  case,  de- 
fendant was  charged  with  negligence 
in  giving  permission  to  a  boy,  the 
plaintiff's  intestate,  to  get  upon  a 
freight  train  while  it  was  in  motion,  in 
consequence  whereof  he  was  killed. 
The  evidence  showed  that  the  per- 
mission, if  any,  was  given  by  the  en- 
gineer. It  was  held  that  the  company 
was  not  liable:  Bailey,  J.,  saying: 
"  The  engineer,  then,  in  giving  the 
boys  permission  to  ride,  acted  not 
only  without  actual  authority  from  the 
company,  but  also  without  any 
authority  which  third  persons  had  a 
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injury  complained  of  was  caused  by  the  negligence  of  the 
servant  in  the  performance  of  an  act  which,  taken  per  se^ 
was  within  the  scope  of  his  employment,  will  not  impose 
a  liability  upon  the  master,  if  the  act  was  merely  incidental 
to  the  servant's  attempt  to  perform  an  act  entirely  beyond 
the  scope  of  his  authority.*  On  this  ground,  where  a  serv- 
ant, having  authority  to  light  fires  in  the  house,  but  not 
to  clean  the  chimneys,  lit  a  fire  for  the  sole  purpose  of 
cleaning  a  chimney,  it  was  held  that  her  master  was  not 


right  to  infer  from  the  nature  and  cir- 
cumstances of  his  employment;  in 
other  words,  without  any  apparent 
authority.'*  As  plaintiff  was  about  to 
enter  a  passenger  elevator  in  defend- 
ant's building,  a  boy  opened  the  door 
of  the  elevator,  and  she  stepped  in  and 
fell  six  feet  below,  the  platform  having 
in  fact  passed  up  before  the  door  was 
opened.  Held,  that  although  the  boy 
was  not  in  defendant's  service,  yet  as 
it  appeared  that  he  had  opened  the 
door  several  times  for  plaintiff  on 
former  occasions,  a  verdict  for  plaintiff 
would  not  be  disturbed(Tousey  v,  Rob- 
erts, 53  N.  Y.  Superior,  446).  In  an 
action  against  a  railroad  company  for 
a  personal  injury,  caused  by  being 
ejected  from  a  train  by  a  brakeman,  it 
is  competent  to  show  that  it  was  the 
custom  of  the  brakemen  and  other 
employees,  engaged  in  operating  its 
trains,  to  eject  persons  riding  with- 
out paying  their  fare,  as  affording  a 
reasonable  presumption  or  inference 
that  the  brakeman  complained  of  was 
acting  within  the  scope  of  his  employ- 
ment in  ejecting  him  from  the  train 
(St.  Louis,  &c.  R.  Co.  V.  Hendricks, 
[Ark.]  2  S.  W.  Rep.  783).  A 
master  is  not  liable  for  injuries  to  a 
third  person  occasioned  by  the  negli- 
gence of  a  stranger  who  temporarily 
assumed  the  duties  of  his  regular  ser- 
vant, unless  the  stranger  acted  with 


the  knowledge  or  assent  of  the  servant. 
So  held,  sustaining  an  appeal  from  the 
dismissal  of  a  complaint  for  insuffi- 
ciency of  the  evidence  to  show  that 
the  negligent  person  sustained  such  a 
relation  to  the  defendant  which  would 
make  him  responsible  for  his  negli- 
gence (Edwards  V.  Jones,  12  Daly,  41$. 
Citing  Simons  v.  Monier,  39  Barb. 
419;  Althof  V.  Wolfe,  22  N.  Y.  3SS» 
Gleason  v,  Amsdell,  9  Daly,  393). 

*  Coomes  v,  Houghton,  102  Mass. 
211.  A  boiler  maker  having  war- 
ranted a  boiler  sold  to  defendant,  was 
sent  for  by  the  latter  to  repair  and 
test  it  While  the  boiler  maker's  ser- 
vant, 0.,  was  so  engaged,  defendant's 
engineer  put  fire  under  the  boiler  to 
assist  in  the  operation  of  testing  it. 
It  did  not  appear  at  whose  request  be 
did  this.  The  boiler  exploded,  killing 
both  O.  and  the  engineer.  Held,  in  an 
action  to  charge  defendant  with  the 
engineer's  negligence  in  causing  O.'s 
death,  that  it  must  be  presumed  that 
the  engineer  acted  at  the  request  of  O. 
for  the  purpose  of  making  the  test,  or 
volunteered  to  aid  him.  In  either 
case  (assuming  that  he  was  negligent) 
he  did  not  act  as  the  defendant's  ser- 
vant in  what  he  did,  and  defendant 
was  not  liable  for  the  acts  (Olive  v. 
Whitney  Marble  Co.,  103  N.  Y.  292; 
affirming  S.  C.  36  Hun,  640). 
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liable  for  an  injury  caused  by  her  negligence  in  lighting 
the  fire.*  But  this  case  was  certainly  wrongly  decided, 
either  by  the  court  or  the  jury.* 

§  Z49.  Servant's  abuse  of  authority.— It  is  quite  possible 
for  a  servant  to  continue  every  moment  serving  his  mas- 
ter, and  yet  so  to  abuse  the  facilities  afforded  him  by  his 
employment  as  to  answer  his  own  private  ends,  and  to 
commit  injuries  wholly  unconnected  with  his  master's 
business.  Thus,  the  captain  of  a  vessel  may  sail  in  one  of 
the  most  usual  and  direct  paths  for  his  destination,  and  yet 
wantonly  run  down  another  vessel  on  the  way.*  So  the 
eng^ineer  of  a  train  may  purposely  run  over  a  man  or  an 
animal  on  the  track,  yet  be  every  moment  engaged  in  serv- 
ing his  employers  in  the  ordinary  way.*  The  injury  thus 
wantonly  committed  would  in  either  case  be  distinguish- 
able from  the  master's  service ;  and  it  has  been  held,  on 
several  occasions,  that  he  is  not  liable  for  it*     But  these 


^  McKenzie  v.  McLeod,  10  Bing. 

3«5. 

'  Compare     Limpus    v,    London 

Omnibus  Co.,  i  Hurlst.  &  C.  526. 

•  Vanderbilt  v,  Richmond  Turn- 
pike Co.,  2  N.  Y.  479.  In  Duggins  v, 
Watson  (15  Ark.  118),  it  was,  how- 
ever, held  that  the  defendants  were 
liable  for  a  collision  occasioned  by  the 
willful  act  of  their  servants  **in  the 
course  of  their  employment."  Wat- 
kins,  C.  J.,  said  in  that  case:  '*The 
only  safe  rule  of  law  is  that  the  master 
is  liable  for  the  tortious  act  of  his 
servant  engaged  in  his  employment, 
though  done  willfully,  without  orders, 
or  even  against  orders." 

*  Where  the  defendant's  servants 
ran  a  train  of  cars  over  the  plaintiffs 
team  at  a  road  crossing,  it  was  held 
that  if  the  injury  was  caused  by  the 
servants'  willful  act,  not  in  furtherance 
of  the  defendant's  business,  the  de- 
fendant was  not  liable  (Illinois  Cent. 
R.  Co.  V.  Downey,  1 8  111.  259;  Cooke  v. 


Illinois  Cent.  R.  Co.,  30  Iowa,  202;  De 
Camp  V,  Mississippi,  &c.  R.  Co.,  12  Id. 

348). 

•  Vanderbilt  v.  Richmond  Turn- 
pike Co.,  2  N.  Y.  479.  See  note  to 
this  case,  51  Am.  Dec.  318,  and  note 
to  Wood  V,  Detroit  R.  Co.,  23  Am.  L. 
Reg.  245.  While  the  defendant's  serv- 
ant was  driving  a  wagon,  the  son  of 
the  plaintiff  (a  minor)  asked  permis- 
sion to  ride.  The  servant  said  he 
might  when  he  got  up  the  hill ;  and 
the  boy  having  caught  hold  of  the 
wagon  between  the  fore  and  hind 
wheels,  the  man  started  the  horses  in- 
to a  trot,  and  the  boy  was  thrown 
down  and  badly  injured  by  the  wheel 
passing  over  him.  Held,  tHat  the 
master  was  not  liable,  the  injury  be- 
ing willful  (Wright  v.  Wilcox,  19 
Wend.  343).  The  defendant  instruct- 
ed his  servants  to  clear  away  some 
rubbish  from  a  street,  and  the  servants 
threw  the  rubbish  into  a  sewer,  where- 
by, upon  the  occurrence  of  a  heavy 
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decisions  have  been  disapproved  in  later  cases,*  and  are 
probably  inconsistent  with  the  current  of  authority  in  the 
courts  which  delivered  them.  If  the  willful  act  resulted 
in  a  failure  to  perform  a  duty  incumbent  upon  the  master, 
they  are  certainly  wrong.' 

§  150.  Master's  liability  for  servant's  willful  acts.— There 
is  no  such  rule  of  law  as  that  a  master  is  not  liable  for  the 
unauthorized,  willful  and  wrongful  acts  of  his  servants; 
and,  though  such  a  doctrine  has  often  been  propounded  in 
judicial  opinions,®  it  is  now  so  thoroughly  overruled  as  to 
need  no  further  notice.  The  only  ground  upon  which  a 
master  can  avoid  liability  for  unauthorized  and  willful  acts 
of  a  servant  is  that  they  are  not  done  in  the  course  of  the 
servant's  employment.  When  they  are  so  done,  the  master 
is  responsible  for  them.*     When  not  so  done,  yet  if  they 


rain,  the  plaintiff's  cellar  was  over- 
flowed. The  jury  having  found  that 
the  act  of  the  servants  was  unauthor- 
ized by  the  master,  it  was  held  that 
the  defendant  was  not  responsible 
(Douglas  V.  Stephens,  18  Mo.  362). 
This  decision  appears  to  us  to  be  erro- 
neous, unless  indeed  the  act  of  the 
servants  was  a  wanton  breach  of  duty. 
^  Wallace  v,  Merrimack,  &c.  Co., 
134  Mass.  95 ;  45  Am.  Rep.  301 ;  Dug- 
gins  V,  Watson  (supra), 

•  Stewart  v,  Brooklyn,  &c.  R.  Co., 
90  N.  Y.  588;  see  Schultz  v.  Third  Av. 
R.  Co.,  89  N.  Y.  242.  The  general 
principle  of  the  Vanderbilt  case  has, 
however,  been  approved  in  the  same 
court  (Rounds  v.  Delaware,  &c.  R. 
Co.,  64  N.  Y.  129,  135;  Mott  V,  Con- 
sumers' Ice  Co.,  73  Id.  543,  548),  and 
was  expressly  followed  in  one  case 
(Isaacs  V,  Third  Av.  R.  Co.,  47  N.  Y. 
122),  which,  however,  was  overruled 
in  the  Schultz  case,  on  the  ground 
stated  in  the  text. 

*  See  Harris  v,  Nicholas,  5  Munf. 
483;  Moore  v,  Sanbome,  2  Mich.  519; 


Johnson  v.  Barber,  5  Gilm.  42$,  and 
cases  infra.  Compare  McKeon  v. 
Citizens'  R.  Co.,  42tMo.  80;  Lyons  v, 
Martin,  8  Ad.  &  £1.  512. 

*  See  Weed  v,  Panama  R.  Co.,  17 
N.  Y.  362 ;  Milwaukee,  &c.  R.  Co.  v. 
Finney,  10  Wise.  388;  Corrigan  v. 
Union  Sugar  Refinery,  98  Mass.  577 ; 
Smith  V.  Webster,  23  Mich.  298.  De- 
fendants, who  were  boiler  makers, 
having  just  completed  a  boiler,  which 
was  standing  in  a  public  street,  in  front 
of  their  factory,  directed  C,  their  su- 
perintendent, to  test  it.  A  customer 
requested  that  it  be  subjected  to  a 
pressure  of  180  pounds,  but  one  of 
defendants  said  that  1 50  pounds  was 
enough.  C.  and  the  customer  started 
for  the  street,  when  the  latter  again 
asked  for  a  test  at  180  pounds,  whereto 
C.  replied  that  he  would  test  it  "to 
200,  anyhow."  At  198  pounds,  the 
steam  beginning  to  escape  from  the 
safety  valve,  C.  took  hold  of  and  held 
down  the  valve,  when  the  boiler  ex- 
ploded and  injured  plaintiff,  who  was 
standing  in  the  street.      Finch,  J., 
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directly  cause  a  failure  to  perform  a  duty  incumbent  upon 


says  that  the  servant,  in  granting  the 
customer's  desire  for  the  test  of  a 
stronger  pressure  than  defendants  had 
advised,  "  was  acting  for  the  master — 
seeking  to  satisfy  the  master's  cus- 
tomer, establishing  the  strength  and 
perfection  of  the  master's  workman- 
ship ;  and  this  was  just  as  true  after 
150  pounds  was  passed  as  before. 
The  servant  was  reckless  and  fool- 
hardy in  his  over-confidence,  but  even 
if  wanton  and  willful,  and  going  be- 
yond the  master's  direction,  the  latter 
is  not  excused,  since  the  servant  was 
still  testing  the  boiler — doing  an  act 
within  the  scope  of  his  master's  busi- 
ness, and  in  the  plain  and  definite  line 
of  the  servant's  employment."  It  was 
held  that  the  defendants  were  liable 
to  plaintiff,  and  that  the  question  was 
properly  withheld  from  the  jury  (Och- 
senbein  v,  Shapley,  85  N.Y.  214).  In 
Spaulding  v,  Chicago,  &c.  R.  Co.  (33 
Wise.  582 ;  S.  C.  on  former  appeal,  30 
Wise.  1 10),  defendants'  fireman  threw 
a  burning  stick  from  locomotive,  thus 
causing  a  fire  which  injured  plaintifPs 
timber.  A  refusal  to  charge  that  if 
the  employee's  act  was  willful  the  de- 
fendant was  not  liable,  was  sustained. 
The  act  of  an  employee  of  a  railroad 
company  in  throwing  water  in  the 
face  of  a  boy  trespassing  upon  one  of 
the  cars,  for  the  purpose  of  removing 
him  therefrom — held  an  act  within  the 
scope  of  his  authority  and  employ- 
ment, for  which  the  company  was  re- 
sponsible in  an  action  for  damages  for 
injuries  sustained  while  getting  off  the 
car  (Clark  v,  N.  Y.,  Lake  Erie,  &c.  R. 
Co.,  40  Hun,  605;  citing  Higgins  v. 
Watervliet  Turnpike,  &c.  Co.,  46  N. 
T.  23 :  Rounds  v,  Delaware,  &c.  R. 
Co.,  64  Id.  129;  Cohen  v.  Dry  Dock, 
&c,  R.  Co.,  69  Id.  170;  Hoffman  z/. 
N.  Y.  Central,  &c.  R.  Co.,  87  Id,  25). 
In  Pittsburgh,  &c.  R.  Co.  v.  Kirk  (102 


Ind.  399;  I  N.  £.  Rep.  849),  the  case 
of  Quinn  v.  Power  (87  N.  Y.  $35)  was 
approved,  as  well  illustrating  the  test 
of  acting  within  the  scope  of  employ- 
ment ;  and  see  Northwestern  R.  Co.  v. 
Hack,  66  111.  238;  Perkins  v,  Mis- 
souri, &c.  R.  Co.,  55  Mo.  201  [con- 
ductor willfully  and  maliciously  in- 
juring passenger,  in  performance  of 
duty  to  eject  him  from  train  for  non- 
payment of  fare] ;  to  same  effect,  Huf- 
ford  V,  Grand  Rapids,  &c.  R.  Co.,  53 
Mich.  1 18 ;  31  N.  W.  Rep.  544 ;  Healcy 
V,  City  Passenger  R.  Co.,  28  Ohio  St. 
23  [street-car  driver  pushing  newsboy, 
who  had  no  money,  off  car  while  in 
motion].  In  Limpus  v,  London  Om- 
nibus Co.  (I  Hurlst.  &  C.  526),  it  was 
held  that  the  owner  of  an  omnibus 
was  liable  for  the  willful  act  of  its 
driver  in  driving  against  a  rival  omni- 
bus, for  the  purpose  of  getting  pas- 
sengers away  from  it.  And  see  Fraser 
V.  Freeman,  56  Barb.  234;  Mott  v. 
Consumers'  Ice  Co.,  73  N.  Y.  543. 
Defendant  having  told  his  sons  to 
drive  plaintiffs  cattle  out  of  defend- 
ant's field,  cautioned  them  not  to 
chase  the  jc:attle  with  dog^ ;  the  sons 
disobeyed  the  caution,  and  plaintiff 
sued  for  the  worrying  of  his  cattle. 
Held,  that  it  was  error  to  instruct  the 
jury  that  defendant  was  not  liable  if 
the  dogging  was  done  contrary  to  his 
instructions,  the  inquiry  being  whether, 
at  the  time  of  the  injury,  the  servants 
were  engaged  in  serving  the  master 
and  carrying  out  his  purpose  (Schmidt 
V,  Adams,  18  Mo.  App.  432;  overrul- 
ing Oxford  V,  Peter,  28  III.  434) ;  com- 
pare Steele  v.  Smith,  3  £.  D.  Smith, 
321,  where  the  servant,  without  mas- 
ter's knowledge,  set  his  dog  on  the 
plaintiffs  cattle,  and  defendant,  as 
soon  as  he  knew  of  it,  ordered  him  to 
stop  the  dog;  held,  that  master  was 
not  liable.    Plaintiff,  a  boy  of  thirteen. 
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the  master,  he  is  responsible  on  that  ground.^     In  other 
cases  he  is  not  responsible  at  all.^ 


entered  defendant's  field  haying  a  gun 
in  his  hand.  Defendant,  the  keeper  of 
a  penitentiary,  had  placed  a  convict  in 
charge  of  his  premises,  to  protect 
them  from  trespassers.  The  convict 
ordered  plaintiff  off,  and  seizing  piaint- 
^  iffs  gun,  struck  and  injured  him. 
Held,  that  the  relation  of  master  and 
servant  existed,  and  the  roaster  was 
liable,  the  injury  inflicted  by  the  serv- 
ant being  in  the  scope  of  his  employ- 
ment (Ward  V,  Young,  42  Ark.  542). 
*  Stewart  v.  Brooklyn,  &c.  R.  Co., 
90  N.  Y.  588;  Weed  v.  Panama  R. 
Co.,  17  N.  Y.  362  [conductor  willfully, 
and  contrary  to  orders,  detained  a 
train  of  cars  upon  the  road ;  company 
liable  to  a  passenger].  A  passenger 
may  recover  of  a  railway  company  for 
an  injury  caused  by  the  act  of  a  con- 
ductor in  throwing  him  from  the  car, 
though  such  act  was  willful  and  ma- 
licious (Schultz  z/.  Third  Avenue  R. 
Co.,  89  N.  Y.  242,  citing  Jackson  v. 
Second  Av.  R.  Co.,  47  Id.  274; 
Rounds  V.  Delaware,  &c.  R.  Co.,  64 
Id.  129;  Day  v.  Brooklyn  R.  Co.,  76 
Id  593;  aff'gi2Hun,435). 

'  A  declaration  setting  forth  an 
unlawful  and  malicious  assault  upon 
plaintiff  by  "defendant's  servant," 
was  held  insufficient  by  reason  of  the 
lack  of  an  allegation  that  the  same 
was  committed  while  the  servant  was 
acting  within  the  scope  of  his  employ- 
ment (McCann  v,  Tillinghast,  140 
Mass.  327).  A  master  cannot  be  made 
liable  for  the  willful  injuries  or  tres- 
passes of  his  servants,  committed  not 
in  their  regular  employment  (Snod- 
grass  V.  Bradley,  2  Penn.  43;  Little 
Miami  R.  Co.  v,  Wetmore,  19  Ohio 
St.  no;  McKeon  T/.  Citizens'  R.  Co., 
42  Mo.  79)  and  for  personal  motives 
(Murphy  z/.  Central  Park  R.  Co.,  48 


N.Y.  Superior,  96;  citing  Hughes  v.  N, 
Y.  &  New  Haven  R.  Co.,  36  Id.  222) ; 
S.  P.  Campbell  v,  Staiert,  2  Murphy, 
389  [servant,  without  the  command  dr 
assent  of  the  master,  willfully  cut  tim- 
ber upon  land  which  he  knew  did  not 
belong  to  his  master;  master  not  li- 
able]. Merely  allowing  a  slave,  known 
to  have  a  habit  of  pilfering,  to  go  at 
laige,  will  not  make  his  master  liable 
to  one  whose  goods  he  stole  (Sweat  v. 
Rogers,  6  Heisk.  1 1 7).  ^*  The  master  is 
liable  for  the  carelessness  of  the  serv- 
ant. It  is  essential,  however,  that  the 
damage  should  arise  from  the  way 
and  manner  of  doing  the  master^s 
work.  For  suppose  a  servant  takes 
offense  at  another  man,  and  horse- 
whips him ;  although  at  the  time  he  is 
conducting  his  master's  cart,  yet  the 
damage  is  not  inflicted  in  the  doing  of 
it;  he  is  acting  for  himself,  and  the 
master  is  not  liable.''  Per  Lord  Glen- 
lee  (Baird  v,  Hamilton,  Hay,  29;  4  S. 
790).  A  bank  receiving  money  on 
special  deposit,  for  safe  keeping  only, 
was  held  not  responsible  for  an  embez- 
zlement by  its  cashier  (Foster  v,  Essex 
Bank,  17  Mass.  479).  The  soundness 
of  this  decision  may  well  be  ques- 
tioned. See  United  So.  of  Shakers  v. 
Underwood,  9  Bush,  609  [conversion 
of  special  deposit  by  bank  officers]. 
Defendant  made  a  special  contract  to 
transport  the  goods  of  A.,  and  sent 
his  servant  to  fetch  them,  and  them 
only,  and  the  servant  undertook  to 
carry  also  the  goods  of  B.,  and,  on  the 
way,  embezzled  part  of  them.  Held, 
that  the  defendant  was  not  liable  for 
the  theft,  as  the  servant  had  exceeded 
his  authority  in  bringing  the  goods  of 
B.  (Satterlee  v.  Groat,  i  Wend.  272). 
S.  P.  North  V.  Smith,  10  C.  B.  N.  S.  572 
[defendant's  groom  struck  his  spius 
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§  151.  Ostensible  authority  for  willful  acts.— Where  a 
servant  has  authority  to  commit  an  act  of  violence  or  other 
aggression,  under  certain  contingencies,  the  master  is  liable 
for  the  consequences  of  such  an  act,  when  committed  by 
the  servant  under  the  belief  that  such  a  contingency  had 
occurred,  although  in  fact  it  had  not*  This  authority  may 
of  course  be  given  by  implication,*  as  well  as  by  express 


into  plaintifPs  horse  as  he  was  pass- 
ing; defendant  not  liable].  The  own- 
er of  a  *' saloon"  is  not  liable  for  the 
act  of  a  servant  empowered  to  protect 
the  property  and  quell  disturbances,  in 
willfully  shooting  and  killing  a  reveller 
who  had  been  disorderly  in  the  place, 
but  who,  at  the  time  when  he  was  shot, 
was  outside  of  and  engaged  in  retreat- 
ing from  it  (Golden  v,  Newbrand,  52 
Iowa,  59).  In  Fraser  v.  Freeman  (43 
N.  Y.  566)  the  plaintiff's  intestate  was 
shot  and  killed  by  M.  while  in  the  em- 
ployment of  the  defendant,  and  while 
the  defendant,  together  with  M.  and 
another  servant,  were  endeavoring, 
under  claim  of  right,  to  enter  upon 
the  premises  of  the  intestate;  there 
was  no  evidence  that  the  fatal  shot 
was  fired  by  the  express  direction  or 
assent  of  the  defendant.  Held  (Church, 
Ch.  J.,  and  Folger,  J.,  contra),  in  an 
action  under  the  statute  for  causing 
the  death  of  the  intestate,  that  it  was 
erroneous  for  the  court  to  refuse  to 
charge  the  jury  that,  if  they  believed 
that  M.  fired  the  shot  with  the  pre- 
meditated design  to  effect  death,  the 
defendant  was  not  liable  for  the  act 

'  The  defendants  directed  the 
guards  of  their  omnibuses  to  remove 
disorderly  passengers.  Deeming  the 
plaintiff  who  was  an  inoffensive  per- 
son, disorderly,  one  of  the  guards 
ejected  him  carelessly  and  with  ex- 
cessive force.  Held,  that  the  guard 
had  an  implied  authority  to  use  his 
own  discretion   in  determining  who 


were  disorderly,  and  therefore  that 
the  defendants  were  liable  (Seymour 
V,  Greenwood,  7  Hurlst.  &  N.  355; 
6  Id.  359 ;  S.  P.,  Passenger  R.  Co.  v. 
Young,  21  Ohio  St.  518).  In  Bayley 
V,  Manchester,  &c.  R.  Co.  (L.  R.  8 
C.  P.  148),  a  passenger  was  violently 
pulled  by  a  porter  out  of  a  railway  car- 
riage after  the  train  had  started.  The 
porter  was  under  the  erroneous  impres- 
sion that  the  passenger  was  in  a  wrong 
carriage,  and  it  was  his  duty  to  pre- 
vent persons  from  traveling  in  wrong 
carriages,  so  far  as  it  was  in  his  power 
so  to  do,  but  he  had  no  authority  to 
remove  a  passenger  from  a  carriage  or 
train.  Held  that  there  was  evidence 
on  which  a  jury  might  find  that  the 
porter  was  acting  within  the  course  of 
his  employment,  and  so  render  the 
defendant  liable. 

•  See  Mali  v.  Lord,  39  N.  Y.  381, 
and  i  202,  ante.  In  Wallach  v.  Rid- 
ley (36  Hun,  643;  opinion  in  N,  V. 
Daily  Reg,,  Sep.  3,  1885),  one  Graft, 
a  ^'  floor  walker"  in  defendant's  store, 
informed  a  police  officer  he  had  been 
informed  by  a  salesman  that  the  plain- 
tiff had  stolen  a  corset,  and  requested 
him  to  follow  and  arrest  her,  and 
when  the  policeman  returned  to  the 
store  with  the  woman,  directed  him 
to  take  her  up-stairs  and  search  her. 
The  floor  walker  had  authority  from 
defendant  to  protect  the  stock,  but 
not  from  being  stolen,  and  no  author- 
ity to  arrest  or  order  the  arrest  or  de- 
tention of  any  person  on  suspicion  of 
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assent ;  and,  where  an  act  of  violence  is  usually  authorized 
under  particular  circumstances,  the  master  is  liable  for  such 
an  act  on  the  part  of  the  servant,  if  he  believes  that  the 
circumstances  authorizing  it  exist^     And  where  a  contin- 


having  stolen.  In  an  action  for  ille- 
gal arrest,  the  court  charged  as  mat- 
ter of  law  that  "if  Graft,  in  what  he 
supposed  to  be  the  exercise  of  his 
duty  in  protecting  these  goods,  did  an 
act  which  has  entailed  a  loss  or  dam- 
age upon  this  plaintiff,  the  defendants 
are  responsible  for  the  act;  that  they 
have  placed  him  there  to  do  that  act, 
and  for  any  act  of  his  in  doing  what 
he  supposed  was  his  duty  in  detecting 
thefts  or  in  suppressing  theft  or  in  ar- 
resting thieves,  if  he  was  mistaken  in 
his  judgment  in  that  matter,  the  de- 
fendants are  responsible.  They  are 
not  only  responsible  for  that,  but  for 
any  excess  of  authority  or  any  excess 
in  his  action  in  regard  to  that.  .  .  . 
If  in  doing  that,  he  supposed  he  was 
acting  within  the  scope  of  his  author- 
ity, and  it  was  entirely  within  his 
duties,  these  defendants  are  liable  for 
the  act  if  it  was  wrongful  in  its  nature. 
Held  error,  on  appeal  from  a  verdict 
in  favor  of  plaintiff.  Davis,  P.  J., 
said:  "The  case  was  submitted  to 
the  jury  substantially  upon  the  prop- 
osition that  whatever  wrongful  act  a 
servant  (employed  to  perform  particu- 
lar duties)  does  charges  the  employer, 
if  the  servant  supposes  it  to  be  within 
the  scope  of  his  authority,  thus  making 
the  liability  depend  upon  the  sup- 
position of  the  servant  as  to  the  ex- 
tent of  his  authority  rather  than  upon 
the  authority  actually  conferred  or  im- 
plied. We  do  not  understand  this  to 
be  the  law." 

^  Defendant's  servant,  while  driv- 
ing his  master's  coach  and  horses, 
got  entangled  with  the  plaintiffs 
chariot  and  horses,   and  struck  the 


horses  in  the  chariot,  in  consequence 
of  which  they  moved  on,  and  the 
chariot  was  overturned.  Held,  that 
if  defendant's  servant  struck  the  horses 
wantonly,  the  master  was  not  liable, 
but  if  he  struck  them  in  the 
belief  that  it  was  expedient  for  the 
interest  of  his  master,  and  with  intent 
to  extricate  the  chariot,  the  master 
was  liable,  though  the  servant  judged 
wrongly  of  his  duty  (Croft  v.  Alison, 
4  B.  &  Aid.  590).  To  the  same  ef-  " 
feet,  McManus  v,  Crickett  (i  East, 
106).  In  Eckert  v.  St.  Louis  Transfer 
Co. (2  Mo.  App.  36),  Bakewdl,  J.,  said: 
**That  the  case  of  McManus  v. 
Crickett  either  had  been  misunder- 
stood, or  is  not  law  in  America,  cer- 
tainly not  in  Missouri,  and  that  the 
argument  that,  when  the  servant  acts 
willfully,  he  ipso  facto  leaves  the  em- 
ployment of  the  master,  for  the  minute 
or  so  that  his  passion  rages,  is  rightly 
characterized  as  a  specious  fallacy." 
Accordingly  defendant  was  held  liable 
for  the  act  of  their  servant  in  driving 
an  omnibus  and  four  horses  over 
plaintiff  under  circumstances  of  pe- 
culiar atrocity.  The  case  of  Mc- 
Manus V,  Crickett  is  discussed  in 
Howe  V,  Newmarch,  94  Mass.  49. 
Where  plaintiff  was  indebted  to  de- 
fehdant  for  rates,  and,  the  latter 
putting  in  a  distress,  on  their  own  war- 
rant for  the  amount  due,  plaintiff  ob- 
jected to  more  than  one  man  coming 
in,  and  was  thereupon  assaulted  by 
the  second  man,  to  whom  he  had  ob- 
jected. Held  that  the  servant  was 
not  acting  within  the  scope  of  his 
employment,  since  plaintiff  was  not 
interfering    with    the   distraint,   and 
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gency  occurs  which  justifies  the  servant  in  using  violence, 
yet  if  he  uses  unnecessary  violence,  or  resorts  to  it  in  a 
time  or  a  manner  which  make  its  consequences  unneces- 
sarily injurious,  the  master  is  liable,^  notwithstanding  any 
precaution  that  he  may  have  taken  in  his  instructions  to 
avoid  the  occurrence  of  such  excessive  or  ill-timed  use  of 
the  power  intrusted  to  the  servant*  Thus  a  railroad  com- 
pany is  liable  for  an  injury  suffered  by  a  passenger  who  for 
refusing  to  pay  his  fare  is  put  off  by  its  servant,  while  the 
cars  are  in  motion,*  or  with  unnecessary  violence/  It 
is  liable  for  excessive  and  wanton  violence  used  in  eject- 
ing a  trespasser,*  and  for  the  wrongful  ejection  of  one 


that,  therefore,  defendant  was  not 
liable  (Richards  v.  W.  M.  Water- 
works Co.,  54  L.  J.  [Q.  B.]  551. 

*  The  defendant's  overseer  hav- 
ing charge  of  a  hired  slave,  and  the 
right  to  compel  him  to  work,  was 
punishing  the  slave  for  refusal  to 
work,  when,  upon  the  slave  attempt- 
ing to  escape,  the  overseer  struck  him 
with  a  club  and  paralyzed  him.  Held, 
that  the  overseer  was  acting  carelessly 
in  the  execution  of  his  authority,  and 
therefore  that  the  defendant  was  liable 
to  the  slave's  owner  (Jones  v.  Glass, 
13  Ired.  N.  C.  Law,  305). 

■  Higgins   V.    Watervhet    Tump. 
Co.,  46  N.  Y.  23. 

»  Sanford  v.  Eighth  A  v.  R.  Co., 
23  N.  Y.  343;  Higgins  v,  Watervliet 
Tump.  Co.,  46  Id.  23;  Pennsylvania 
R.  Co.  V,  Vandivcr,  42  Penn.  St.  365. 
See  cases  cited  under  last  section  In 
Hariinger  v.  N.  Y.  Central  R.  Co.  (i  5 
Week.  Dig.  392;  aff'd,  without  opin- 
ion, 92  N.  Y.  661),  a  car-porter  re- 
moved a  trespasser  from  his  car  while 
the  train  was  in  motion,  causing  his 
death.  Held,  the  company  was  liable, 
though  the  porter  acted  with  negli- 
gence, want  of  judgment  and  violence 
of  temper.     In  ejecting  a  passenger 


the  train  must  be  stopped  (Gallena  v. 
Hot  Spring  R.  Co.,  13  Fed.  Rep.  116; 
State  V.  Kinney,  34  Minn.  311 ;  25  N. 
W.  Rep.  705),  at  a  regular  station 
(Hall  V.  Memphis,  &c.  R.  Co.,  15  Fed. 
^cp*  57)*  See  chapter  on  Carriers  of 
passengers,  fhsi.   . 

*  Jackson  v.  Second  Av.  R.  Co., 
47  N.  Y.  274;  Kline  v.  Central  Pa- 
cific R.  Co.,  37  Cal.  400.  So  where 
the  servant  uses  excessive  force  and 
abusive  language  to  compel  the  dou- 
ble payment  of  fare,  the  carrier  is. 
liable  ((^oddard  v.  Grand  Tmnk  R. 
Co.,  57  Maine,  202). 

'  See  cases  cited  anie^  p.  158, 
note  4.  In  Hoffman  v.  N.  Y.  Central 
R.  Co.  (87  N.  Y.  25),  Andrews,  C.  J., 
said :  '*  In  some  cases,  where  the  ex- 
istence of  an  authority  in  the  servant 
to  do  a  particular  act  is  in  controversy, 
and  the  authority  is  sought  to  be  es- 
tablished by  inferences  and  implica- 
tions, it  may  be  a  material  circum- 
stance, bearing  upon  the  non-exist- 
ence of  the  authority  sought  to  be 
implied,  that  the  act  was  one  which 
the  master  could  not  do  himself,  with- 
out a  violation  of  law.  But  this  fact 
would  not  be  decisive.'*  The  defend- 
ant was,  accordingly,  held  liable  for 
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whom   its  servant    erroneously   believed  to   be  a    tres- 
passer.* 

§  152.  Master  not  liable  for  servant's  known  abuse  of 
power.— Where,  however,  a  servant  abuses  the  authority 
thus  given  to  him,  so  as  to  use  it  as  the  mere  pretext  for  a 
willful  wrong,  under  circumstances  which  he  knows  were 
not  contemplated  by  his  master,  the  liability  of  the  latter 
must  depend  upon  the  ostensible  authority  of  the  servant 
If  the  circumstances  were  such  as  to  give  a  reasonable  man 
at  the  time  cause  to  believe  that  the  servant  was  acting 


the  act  of  a  brakeman  in  kicking 
the  plaintiff,  a  boy  eight  years  of 
age,  who  was  trespassing  on  the  plat- 
form of  a  car,  from  the  train  while 
running  at  a  speed  of  ten  miles  an 
hour.  The  act  was  within  the 
scope  of  the  employment  and  author- 
ity. Though  ''flagrant,  reckless  and 
illegal,"  the  wrong  consisted  in  the 
time  and  mode  of  exercising  a  vested 
authority.  See  note  on  this  case,  15 
Fed.  Rep.  S6.  The  rule  of  this  case 
was  followed  and  applied  in  Flynn  v. 
Central  Park,  &c.  R,  Co.,  49  N.  Y.  Supe- 
rior, 81 ;  White  v.  Twenty-third  St.  R. 
Co.,  20  N.  Y.  Week.  Dig.  510.  In  MoU 
loy  V,  N.  Y.  Central  R.  Co.  (10  Daly, 
453),  the  rule  was  erroneously  de- 
clared not  to  apply  to  the  case  of  an 
employee  who  kicks  or  pushes  a  per- 
son running  alongside  the  train,  with- 
out any  attempt  or  intention  to  board 
it,  although  the  servant  thought  that 
such  person  intended  to  board  the 
train. 

*  **  Where  a  passenger  purchases  a 
railroad  ticket,  no  irrefutable  presump- 
tion arises  that  he  is  informed  as  to 
the  rules  and  regulations  of  the  com- 
pany, prohibiting  the  use  of  such 
tickets  on  particular  trains,  when  no 
such  prohibition  appears  on  its  face. 
If,  in  such  a  case,  the  passenger,  with- 


out knowledge  of  such  regulation,, 
takes  passage  upon  any  one  of  such 
prohibited  trains,  he  cannot  be  treated 
as  a  trespasser;  and  although  he  has 
no  right  to  a  passage,  cannot  be  ex- 
pelled from  the  train  as  a  trespasser, 
but  must  be  treated  as  a  passenger 
who  by  mistake  had  got  upon  a  train 
on  which,  by  his  contract,  he  is  not 
entitled  to  ride"  (per  Trunkey,  J^ 
Lake  Shore,  &c.  R.  Co.  v,  Rosen- 
zweig,  [Penn.]  6  Atl.  Rep.  545). 
**  While  a  railway  company  is  not 
bound  to  the  same  d^pree  of  care  in 
regard  to  mere  strangers  who  are  un- 
lawfully upon  its  pronises  that  it 
owes  to  a  passenger,  it  is  nevertheless 
not  exempt  from  responsibility  to  such 
strangers  for  injuries  arising  from  its 
negligence  or  from  its  tortious  acts" 
(per  Hunt,  J.,  Railroad  Co.  v.  Stout,  17 
Wall.  657) ;  S.  P.  Pennsylvania  R.  Co. 
V.  Toomey,  91  Penn.  St  256;  Penn- 
sylvania R.  Co.  V,  Lewis,  79  Id.  33 ; 
Hydraulic  Works  Co.  v.  Orr,  83  Id. 
332  ;  Philadelphia,  &c.  R.  Co.  v.  Hum- 
mell,  44  Id.  375;  Biddle  v.  Passenger 
R.  Co.,  112  Id.  551 ;  Arnold  v.  Penn- 
sylvania R.  Co.,  [Penn.]  8  Atl.  Rep. 
213;  Chicago,  &c.  R.  Co.  v.  Bills, 
104  Ind.  13;  Yorton  v,  Milwaukee, 
&c,  R.  Co.,  62  Wise.  367;  II  N.  W. 
482;  21  N.  W.  516. 
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under  his  master's  authority,  the  master  must  be  held 
responsible ;  ^  but  if  a  reasonable  man  could  readily  have 
seen  that  the  servant  was  not  in  good  faith  serving  his 
master,  but  was  consciously  using  his  orders  as  a  mere  pre- 
text on  which  to  indulge  his  private  malice,  the  master 
should  not,  in  the  absence  of  all  other  circumstances,  be 
answerable.® 

§  153*  Willful  acts,  when  consequence  of  negligence.— A 
servant's  negligence  in  his  master's  business  may  involve 


^  Railroad  companies  have  been 
repeatedly  held  responsible  for  the  act 
•of  an  engineer,  in  maliciously  spurting 
steam  to  frighten  a  horse  (Toledo, 
&c.  R.  Co.  V,  Harmon,  47  111.  298 ; 
Chicago,  &c.  R.  Co.  v.  Dickson,  63 
Id.  151;  Georgia  R.  Co.  v.  New- 
some,  60  Geo.  492 ;  Philadelphia,  &c. 
R.  Co.  V.  Brannen,  [Penn.]  33  Alb. 
L.  J.  216).  On  the  other  hand,  it  has 
been  held  that  the  company  is  not 
liable  for  cattle  which  its  engineer 
purposely  killed  by  running  the  train 
over  them  (Cooke  v.  111.  Central  R. 
Co.,  30  Iowa,  202).  From  this  we 
dissent.  The  engineer,  in  such  a 
case,  has  authority  to  run  over  cattle, 
if  it  appears  necessary  to  save  the 
train ;  and  the  company  owed  a  duty 
of  care,  which  it  ^ed  to  perform. 
See  §  155.  post.  The  owner  of  a 
bridge  is  not  liable  for  the  acts  of  a 
dog  kept  by  the  toll  keeper  without 
authority  (Baker  v,  Kinsey,  38  CaL  63 1 ). 

*  Defendant's  field  adjoined  the 
highway;  and  when  animals  tres- 
passed thereon  it  was  the  duty  of  a 
servant  of  the  defendant  to  impound 
them.  This  servant,  seeing  plaintiff^s 
horse  on  the  highway,  intentionally 
drove  him  into  the  field,  and  there 
impounded  him.  Held,  that  the  mas- 
ter was  not  liable  for  the  servant's  act 
(Lyons  v.  Martin,  8  Ad.  &  £1.  512). 
We  doubt  the   correctness    of  this 

Vol.  1—17 


decision.  The  servant  was  acting  in 
part,  under  an  express  authority. 
Where  the  hirer  of  a  slave  directed 
his  overseer  to  whip  him  till  he 
humbled  him,  and  the  overseer  killed 
him,  it  was  held  that  if  the  overseer 
intended  only  to  chastise  the  negro, 
and  killed  him  by  his  negligence  in 
using  instruments  of  punishment,  the 
owner  could  recover  against  the  hirer; 
but  if  he  intended  to  kill  the  negro, 
the  defendant  was  not  liable  (Puryear 
V,  Thompson,  5  Humph.  397).  This 
doctrine  affords  too  much  room  for 
the  escape  of  a  master  from  liability. 
In  that  case,  if  the  slave  had  known 
that  the  overseer  was  indulging  in 
mere  personal  spite,  he  might  have 
run  away  and  appealed  to  his  hirer  for 
protection ;  while,  so  long  as  the  slave 
believed  the  overseer  to  be  fulfilling 
the  wishes  of  the  hirer,  it  would  have 
been  madness  for  him  to  attempt 
resistance  or  to  appeal  for  mercy. 
Thus  the  owner  of  the  slave  (assum- 
ing the  latter  alternative  to  have  been 
the  fact,  as  no  doubt  it  was)  was  de- 
prived, by  the  position  of  authority 
which  the  hirer  had  pven  to  his  serv- 
ant, of  the  protection  which  would 
have  been  otherwise  afforded  to  his 
property  by  an  appeal  to  the  hirer 
personally.  We  feel  confident  that 
the  decision  was  erroneous.  Compare 
Fraser  v.  Freeman,  43  N.  Y.  566. 
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him  in  difficulties  out  of  which  he  cannot  escape  without 
purposely  doing  an  injury  to  a  third  person.  In  such  a 
case,  if  a  prudent  regard  to  his  master's  interest  would 
dictate  such  a  course,  he  has  an  implied  authority  from  his 
master  to  commit  the  injury,  and  the  master  is,  of  course, 
answerable  for  the  consequences,^ 

§  154.  When  master  is  liable  for  servant's  willful  acts.— 
Where  the  servant,  by  his  wrongful  act,  deprives  the  plaint- 
iff of  the  benefit  of  some  act  which  it  was  the  duty  of  the 
master  to  perform  for  the  plaintiff,  and  the  performance  of 
which  is,  in  whole  or  in  part,  delegated  to  that  servant,  the 
master  is  responsible  for  the  servant's  act,  no  matter  how 
willful,  malicious  and  unauthorized  it  may  be.*  Nor  would 
it  alter  the  case  to  prove  that  the  servant  not  only  knew  his 
act  to  be  unauthorized,  but  was  impelled  to  the  act  by  a 
desire  to  injure  his  master.®  This  doctrine  is  peculiarly 
applicable  to  common  carriers,  who  are  bound  to  protect 
their  passengers  from  insult  and  injury,  so  far  as  lies  rea- 
sonably within  their  power,  and  absolutely  so,  against  their 
own  servants.*     But  it  applies  also  to  every  case  in  which 


^  Where  the  wagon  and  horses  of 
the  defendant  were  driven  so  negli- 
gently by  his  servant  as  to  put  him 
into  a  position  of  danger,  from  which 
he  could  only  escape  by  intentionally 
driving  against  plaintiff^s  wagon,  by 
which  plaintiffs  horse  was  killed. 
Held,  that  defendant  was  liable,  even 
though  the  act  of  his  servant  was 
willful,  as  it  was  the  necessary  conse- 
quence of  that  servant's  prior  negli- 
gence (Wolfe  V.  Mersereau,  4  Duer, 
473.  See  also  Croft  v,  Alison,  4  B.  & 
Aid.  590).  So  a  locomotive  engineer 
has  implied  authority  to  run  over 
cattle  and  even  over  persons,  if  neces- 
sary to  save  the  train  (see  post^  chap- 
ter on  Railroads). 

•  Stewart  v,  Brooklyn,  &c.  R.  Co., 


90  N.  Y.  588.     For  other  cases,  see 
II  i49»  150,  ante, 

•  Blackstock  v.  N.  Y.  &  Erie  R. 
Co.,  20  N.  Y.  48. 

*  Stewart  v.  Brooklyn,  &c.  R.  Co., 
90  N.  Y.  588;  overruling  Isaacs  v. 
Third  Ave.  R.  Co.,  47  N.  Y.  122;  in 
which  case  the  distinction  between 
carriers  and  other  employees  had  not 
been  brought  to  the  attention  of  the 
court.  In  the  former  case,  a  carrier 
was  held  liable  to  a  passenger  who 
was,  without  any  cause,  crueUy  beaten 
by  the  driver  of  the  car.  In  Schult£ 
V.  Third  Ave.  R.  Co.  (89  N.  Y.  242), 
the  carrier  was  held  liable  for  willful 
act  of  the  conductor  in  throwing 
plaintiff  of!  the  platform  into  the  street 
without  asking  for  his  fare.     See  also 
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the  wrongful  act  of  the  servant  results  in  a  breach  of  the 
master's  contract  or  other  duty.^  This  principle  has  been 
frequently  ignored  by  the  courts,  in  considering  such  ques- 
tions ;  but  they  are  beginning  to  retrace  their  steps. 

§  155.  Disobedience  of  master's  orders.— Unintentional 
disobedience  of  a  master's  orders  should  always  be  deemed 
mere  negligence,  for  the  consequences  of  which,  if  the 
master  would  otherwise  be  liable,  his  orders  should  not 
protect  him  from  liability.*     Even   the   willful  disobedi- 


Flannery  v.  Railroad  Co.,  4  Mack.  1 1 1. 
In  Fisher  v.  Metropolitan  R.  Co.  (34 
Hun,  433),  the  plaintiff,  as  a  passenger, 
got  upon  the  rear  platform  of  a  train 
of  the  defendant,  to  which  he  was  ap- 
parently invited  by  an  open  gate,  but 
found  the  door  of  the  car  locked.  The 
train  hands  maliciously  compelled 
him  to  remain  on  the  rear  platform 
until  he  was  carried  beyond  his  des- 
tination ;  and  he  had  to  break  the  glass 
of  the  door  to  enter  the  car.  On 
reaching  the  platform  of  a  station  he 
was  assaulted  by  a  man  employed  by 
the  company,  but  not  then  on  duty. 
The  other  employees  merely  looked 
on.  Held,  that  the  company  was 
liable  for  the  damages  caused  by  the  de- 
tention of  the  plaintiff  on  the  train,  and 
also  for  the  further  damages  caused 
by  the  neglect  of  its  employees  to  in- 
terfere and  protect  the  plaintiff  at  the 
station  until  he  had  safely  reached  the 
sidewalk.  The  master  is  civilly  liable 
for  the  act  of  his  servant,  whether  the 
act  is  one  of  omission  or  commis- 
sion, whether  negligent,  fraudulent  or 
deceitful*  if  the  act  is  done  in  the 
course  of  the  servant's  employment. 
S.  p.  Goddard  v.  Grand  Trunk  R. 
Co.,  57  Maine,  202 ;  Craker  v,  Chicago, 
&c.  R.  Co.,  36  Wise.  657 ;  Bryant  v. 
Rich,  106  Mass.  180;  Ramsden  v, 
Boston,  &c.  R.  Co.,  104  Id.  117; 
Chicago,  &c.  R.  Co.  v.  Flexman,  103 


111.  546;  Sherley  v,  Billings,  8  Bush, 
147;  Nieto  V.  Clark,  i  Cliff.  145; 
Chic2^,  &c.  R.  Co.  z/.  Dickson,  63 
111.  151;  Nashville,  &c.  R.  Co.  v. 
Stames,  9  Heisk.  52;  Wetmore  v. 
Little  Miami  R.  Co.,  19  Ohio  St.  no; 
Hanson  v,  European,  &c.  R.  Co.,  62 
Maine,  84 ;  McKinley  v,  Chicago,  &c. 
R.  Co.,  44  Iowa,  314  ;  Philadelphia  R. 
Co.  V,  Derby,  14  How.  U.  S.  468 ;  see 
40  Am.  Rep.  227,  n,  and  post^  chap- 
ter on  Carriers. 

1  A  railroad  passenger  purchased 
a  ticket  from  one  of  the  company's 
agents,  and  before  he  reached  his  des- 
tination the  conductor  expelled  him 
from  the  car.  Held,  that  the  com- 
pany was  liable  for  the  conductor's 
act  (Milwaukee,  &c.  R.  Co.  v.  Finney, 
ID  Wise.  388).  Dixon,  C.  J.,  said: 
"  In  this  case,  the  contract  between 
the  plaintiff  and  defendants  was,  that, 
in  consideration  of  his  having  paid  to 
them  the  fee  demanded,  they  were 
carefully  to  transport  him  in  their  cars. 
It  is  no  defense  for  the  breach  of  this 
contract  that  it  was  occasioned  by  the 
willful  act  of  their  agent "  (lb.) 

'  Where  a  prairie  was  set  on  fire 
by  a  servant,  under  direction  of  his 
master,  the  latter  was  responsible  for 
all  resulting  consequences,  and  can- 
not shield  himself  by  showing  his 
instructions  were  not  strictly  pursued 
in  doing  the  illeg^  act.    Even  where 
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ence  of  a  servant  does  not  necessarily  exonerate  his  mas- 
ter. Where  the  master  is  bound  by  law  or  contract  to 
render  a  particular  service  to  a  third  person,  he  is  liable 
for  the  non-performance  of  such  service,  although  arising 
solely  from  the  willful  refusal  of  a  servant  to  do  his  duty, 
whatever  may  be  the  motive.  Thus,  a  carrier  is  liable  for 
a  delay  in  the  transportation  of  persons^  or  property,* 
caused  by  the  willful  act  of  his  servants,  directly  contrary 


the  act  is  legal,  the  master  is  respon- 
sible for  the  manner  of  performance, 
if  done  in  the  course  of  his  employ- 
ment, and  not  in  willful  violation  of 
his  instructions  (Armstrong  v,  Cooley, 
5  Gilm.  509).  Where  defendant  di- 
rected his  servant  to  cut  trees  along 
the  line  of  his  land,  but  neglected  to 
inform  him  precisely  where  the  line 
lay,  and,  in  consequence,  the  servant 
» cut  timber  upon  another  man's  land. 
Held,  defendant  was  liable  (Luttrell  v, 
Hazen,  3  Sneed,  20.  See  also  Carman 
V.  New  York,  14  Abb.  Pr.  301).  De- 
fendant's servants  employed  in  re- 
moving obstructions  from  a  stream, 
negligently,  and  contrary  to  their  in- 
structions, entered  upon  plaintiff's 
land  bordering  upon  the  stream,  and 
removed  stones  and  earth.  Held,  de- 
fendants were  liable.  Shaw,  C.  J., 
said :  '*  A  servant  may  do  great 
damage  to  another  person,  in  the 
negligent  and  careless  performance  of 
his  master's  service,  though  against 
the  master's  will  and  contrary  to  his 
orders ;  yet  this  is  a  ground  of  action 
against  the  master''  (Southwick  v, 
Estes,  7  Cush.  385).  Compare  Boling- 
broke  v,  Swindon,  L.  R.  9  C.  P.  575. 
Defendant  permitted  his  infant  son  to 
drive  slaves  from  defendant's  cane 
patch  with  a  gun,  but  cautioned  him 
not  to  fire  so  as  to  hit  any  one.  The 
son  fired  at  a  trespasser  and  killed 
him.  Held,  defendant  was  responsible 
(Priester  v,  Augley,  5  Rich.  Law,  44). 


^  Weed  V,  Panama  R.  Co.,  17  N. 
Y.  362.  The  conductor  of  a  passenger 
train  willfully  kept  it  standing  all  night, 
from  motives  of  his  own.  Strong,  J., 
said :  ^'  No  reasons  exist  for  holding  a 
master  liable  for  injuries  from  n^i- 
gence  of  his  servants  in  his  employ- 
ment which  do  not  equally  and  with 
like  force  preclude  him  from  alleg^g 
an  intentional  default  of  a  servant  as 
an  excuse  for  delay  in  the  perform- 
ance of  a  duty  the  master  has  under- 
taken. In  the  former  case,  the  negli- 
gence of  the  servant  is  that  of  the 
master,  and  that  is  the  ground  of  the 
master's  liability ;  in  the  latter,  the 
act  of  the  servant  is  the  act  of  the 
master,  constituting  n^igence  of  the 
master;  the  motive  of  the  servant 
making  no  difference  in  regard  to  the 
legal  character  of  the  master's  default 
in  doing  his  duty.  The  obligation  to 
be  performed  was  that  of  the  master, 
and  delay  in  performance,  from  inten- 
tional violation  of  duty  by  an  agent,  is 
the  negligence  of  the  master."  Phila- 
delphia, &c.  R.Co.  V,  Derby,  14  How. 
U.  S.  468. 

>  Blackstock  v.  N.  Y.  &  Erie  R. 
Co.,  20  N.  Y.  48;  Galena,  &c.  R,  Co. 
V,  Rae,  18  III.  462.  But  where  the 
carrier's  servants  left  his  service, 
and  violently  prevented  new  servants 
from  acting  ;  held,  that  the  carrier 
was  not  liable  (Geismer  v.  Lake  Shore, 
&c.  R.  Co.,  102  N.  Y.  563). 
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to  his  orders,  and  even  though  committed  for  the  purpose 
of  injuring  him.*  And  where  a  servant  is  employed  to  do 
a  certain  act,  and  is  specially  forbidden  to  adopt  a  partic* 
ular  method  of  doing  it,  yet  willfully  adopts  that  method, 
the  master  is,  nevertheless,  liable  for  injuries  thereby 
caused  to  third  persons,  if  the  servant  did  the  forbidden 
thing  as  a  real  means  for  the  performance  of  his  master's 
work.^  So,  if  the  master  is  bound  to  guard  an  animal 
from  doing  mischief,  and  for  this  purpose  employs  a 
servant,  who,  by  an  act  of  willful  disobedience,  abandons 
his  post,  the  master  is  liable  for  the  consequences  of  the 
want  of  a  guard. * 

§  156.  Master  not  liable  criminally  or  for  penalty.— A  mas- 
ter is  not  generally  liable  to  a  criminal  action  for  the  acts 
of  his  servants,  unless  actually  authorized  by  him,  or  unless 
their  acts  make  the  business  which  he  authorizes  them  to 

• 

conduct  a  nuisance ;  *  and  he  is  not,  therefore,  liable  to  an 
action  for  a  penalty  or  forfeiture  imposed  by  law  upon  the 
acts  of  which  his  servants  may  be  guilty,  although  done 
in  his  service,  if  done  without  his  authority.*^     But  where 


1  Blackstock  v.  N.  Y.  &  Erie  R. 
Co.,  supra.  All  the  engineers  on  the 
road  having  struck,  the  company  was 
unable  to  deliver  plaintiff's  potatoes  in 
time.  Defendant  offered  to  prove  that 
the  engineers  were  entirely  in  the 
wrong;  it  was  obvious  they  meant  to 
injure  the  company,  so  as  to  compel 
submission  to  their  demands.  Held, 
all  this  made  no  difference. 

*  A  railroad  company  may  be  re- 
sponsible for  the  acts  of  its  servants, 
though  in  direct  violation  of  its  rules 
(Toledo,  &c.  R.  Co.  v.  Harmon,  47 
HI.  298).  ActioiT  was  brought  for 
damages  occasioned  by  the  burning 
of  brushwood  on  plaintiff's  land, 
whereby  his  timber  was  destroyed. 
The  fire  was  kindled  by  defendant's 
servants    during  his    absence,    and 


against  his  orders,  but  for  the  pur- 
pose of  doing  his  work.  Held,  master 
was  liable  for  the  damage  (Keith  v. 
Keir,  Hay,  8;  see  the  comments  on 
this  case,  Hay,  30). 

'  Whatman  v.  Pearson,  L.  R.   3 
C.  P.  422. 

*  Regina  v.  Stephens,  L.  R.  i  Q. 
B.  702. 

'  Where  an  agent  was  directed  by 
his  principal,  an  overseer  of  the  poor, 
to  assist  some  paupers  toward  their* 
destination,  but  left  them,  contrary  to 
his  instructions  and  in  violation  of  a 
statute,  a  charge  upon  a  parish. 
Held,  overseer  was  not  liable  to  the 
penalty.  Parker,  C.  J.,  said:  ''Mas- 
ters are  not  answerable  criminalHer^ 
whatever  they  may  be  civiliter^  for  the 
unauthorized  acts  of  their  servants" 


§157] 


LIABILITY   OF    MASTERS   FOR   SERVANTS, 


262 


the  servant  is  set  to  do  the  very  thing  which,  and  which 
only,  the  master's  business  contemplates,  e.g.y  the  dispens- 
ing of  liquors  to  purchasers,  the  error  or  negligence  of  the 
former  cannot  be  used  to  shield  the  latter  from  liability 
for  the  violation  of  a  restriction  imposed  by  statute,  where 
the  question  of  intent  is  immaterial ;  nor  will  it  avail  the 
master  to  show  that  he  had  given  instructions  against  such 
violations.^ 

§  157.  Liability  for  sub-agent*s  acts.— The  master  is,  of 
course,  liable  for  the  negligence  of  one  whom  his  servant 
employs,  by  his  authority,  to  aid  such  servant  in  the  mas- 
ter's business.*  Such  authority  need  not  be  express,  but 
may  be  implied  from  the  nature  of  the  business,  or  the 


(Deerfield  v.  Delano,  i  Pick.  465).  A 
statute  required  vehicles  meeting  each 
other  upon  the  road  to  seasonably 
turn  to  the  right,  and  prescribed  that 
any  person  driving  a  vehicle, who  failed 
to  comply  with  the  statute,  should  pay 
damages  and  suffer  a  penalty.  De- 
fendant's vehicle  meeting  plaintiff's, 
defendant's  servant  did  not  turn  to 
the  right,  and  the  two  vehicles  came 
into  collision.  Held,  in  the  absence 
of  evidence  of  negligence  on  the  part 
of  the  servant,  defendant  was  not 
liable  for  either  damages  or  penalty 
(Goodhue  v,  Dix,  2  Gray,  181). 

*  In  Carroll  v.  State  (63  Md.  551), 
the  master,  a  licensed  liquor  dealer, 
was  held  to  have  been  rightfully  con- 
victed of  unlawfully  selling  liquor  to  a 
minor:  the  actual  sale  having  been 
made  by  his  bar-tender,  out  of  his  pre- 
sence, without  his  knowledge,  and, 
though  unintentionally,  contrary  to  his 
instructions. 

*  A  com  factor's  sister,  managing 
his  shop  in  his  absence,  employed  a 
drunken  man  to  deliver  com.  The 
man  took  it  out  on  a  small  tmck,  con- 
trary to  the  usual  practice,  and,  by 


his  negligence  in  leaving  it  out,  plain- 
tiff was  injured.  The  com  foctor  was 
held  liable:  the  employing  of  a  tipsy 
person  being  an  act  of  negligence; 
by  such  employment  defendant  set 
the  whole  thing  in  motion  (Wanstall 
V,  Pooley,  6  Clark  &  Fin.  910,  n).  In 
Carson  v.  Leathers  (57  Miss.  650),  the 
owners  of  a  steamboat,  where  it  was 
a  custom  to  notify  passengers  when 
their  landings  were  reached,  were 
held  liable  to  a  passenger  who  disem- 
barked at  a  wrong  landing  in  the 
night,  pursuant  to  the  directions  of 
two  individuals,  one  a  personal  friend 
of  the  officers  of  the  boat,  traveling 
free,  in  return  for  which  favor  he  vol- 
untarily assisted  the  clerk  in  his  duties; 
and  the  other,  a  passenger,  an  acquaint- 
ance of  the  plaintiff,  and  whom  the 
clerk,  on  retiring  for  the  night,  had  re- 
quested to  see  the  latter  safely  on 
shore.  Chalmers,  J.,  says:  *'The 
defendant  in  error  isT  found  not  only 
by  the  acts  of  his  clerk,  but  by  the 
acts  of  those  to  whom,  in  this  matter, 
the  clerk  had  deputed  the  performance 
of  the  duties  intrusted  to  himself." 
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course  of  trade.  Thus,  such  an  authority  would  almost 
necessarily  be  implied  in  favor  of  a  servant  intrusted  with 
the  whole  care  of  a  farm,  or  the  construction  of  a  building, 
or  the  transportation  of  a  large  quantity  of  goods,  or  any 
other  task  which  could  not  be  performed  within  a  reason- 
able time  by  one  man.  But  a  question  of  some  difficulty 
may  arise,  where  a  servant,  without  having  any  real  or  os^ 
tensible  authority  to  do  so,  employs  an  assistant,  by  whose 
negligence,  in  the  performance  of  work  assigned  to  the 
former  servant,  a  third  person  is  injured.^  The  master 
would  not  be  bound  by  a  contract  made  in  his  name  by 
such  a  sub-agent,  even  though  it  were  exactly  such  as  he 
had  authorized  his  own  servant  to  make  ;  and  from  this  it 
might  not  unreasonably  be  inferred  that  he  could  not  be 
made  liable  for  the  torts  of  one  whose  contracts  would  not 
bind  him.*  On  the  other  hand,  there  is  a  manifest  incon- 
venience certain  to  ensue  to  the  public  at  large  from  thus 


^  While  defendants'  truck  was 
standing  in  front  of  their  place  of 
business,  loaded  with  empty  barrels, 
in  charge  of  defendants'  driver,  he 
was  directed  by  B.,  one  of  the  chief 
employees  of  defendants,  to  unload  it. 
The  driver,  de^ring  to  go  to  dinner, 
asked  S.  to  unload  the  truck,  which 
the  latter  proceeded  to  do,  B.  looking 
on  from  a  window.  S.  was  not  reg- 
ularly employed  by  defendants,  but 
was  accustomed  to  be  about  their  place 
and  had  occasionally  done  work  there, 
being  paid  sometimes  by  B.  and  at 
others  by  one  of  the  drivers.  In  un- 
loading the  truck,  S.  negligently 
pushed  the  barrels,  with  his  foot,  off 
upon  the  sidewalk,  and  one  of  them 
bouncing  struck  plaintiff,  a  passer-by 
who  was  on  the  walk,  knocking  him 
down  and  injuring  him.  Defendants 
were  held  answerable  for  the  injury. 
Daly»  C.  J.,  said:  "The  evidence 
showed  S.  was  one  of  those  incidental 


or  day  laborers,  who,  as  is  common  in 
this  city,  and  in  all  large  commercial 
places,  are  to  be  found  in  stores, 
warehouses  or  establishments  like  the 
defendants^  for  such  work  as  they  can 
get ;  who  are  called  in  when  their  assist- 
ance or  labor  is  needed  by  the  princi- 
pals, or  the  regular  employees  of  such 
establishments ;  who  do  what  they  are 
directed  to  do,  and  are  paid  for  it, 
at  the  tune,  either  by  the  principals, 
or  the  employees  who  call  upon  them. 
For  the  negligence  of  persons,  so  em- 
ployed about  the  master's  business, 
the  master  is  answerable  "  (Gleason 
V,  Amsdell,  9  Daly,  393). 

*  In  Jewell  v.  Grand  Trunk  R. 
Co.  (55  N.  H,  84),  defendant  corpo- 
ration was  held  not  to  be  liable  for  the 
negligence  of  one  employed  by  thdr 
servant,  without  authority,  to  assist 
him  in  moving  a  crate  of  crockery, 
whereby  a  third  person  was  injured. 
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shifting  the  responsibility  from  masters,  who,  as  a  class, 
are  able  to  meet  it,  and  who  receive  the  benefit  of  the 
service,  upon  servants,  who,  as  a  class,  are  entirely  un- 
able to  compensate  for  the  injuries  thus  caused  Public 
policy,  therefore,  requires  that  masters  should  be  held 
liable  for  the  consequences  in  such  cases ;  and  so  the 
courts  have  held  them,  although  without  laying  down  any 
general  rule  upon  the  subject*  But  the  rule  does  not  ex- 
tend so  far  as  to  hold  a  master  liable  where  a  third  person 
is  injured  through  the  negligence  of  a  stranger  who  in- 
trudes into  and  acts  in  the  master's  business,  without  the 
assent  of  the  servant  in  charge,  although  the  conduct  of 
the  latter  gave  opportunity  for  the  intrusion.* 


*  If  a  servant  employs  another  per- 
son to  assist  in  the  master^s  business, 
and  such  person  is  guilty  of  negligence 
therein,  the  master  is  liable  (per  Wil- 
lard,  J.,  Suydam  v,  Moore,  8  Barb. 
358).  Defendant's  servant,  residing 
on  defendant's  farm,  cut  a  lot  of  brush, 
piled  it  in  heaps  adjacent  to  plaintiffs 
land,  and  sent  his  son  to  set  fire  to  it, 
the  fire  extended  to  plaintiffs  land, 
destroying  a  quantity  of  timber.  Held, 
the  act  of  the  son  was  the  act  of  his 
father,  defendant's  servant,  he  being 
under  his  control,  and  defendant 
was  liable  (Simons  v.  Monier,  29 
Barb.  419).  Defendant  directed  his 
servant  to  clear  the  snow  off  the  roof 
of  his  house,  without  instructing  him 
how.  The  servant  employed  another 
man  to  help  him ;  through  negligence 
of  the  latter,  a  mass  of  snow  thrown 
into  the  street  killed  plaintiffs  intes- 
state.  Held,  defendant  was  liable  to 
administrator.  Denio,  J.,  said :  *'The 
defendant  had  the  control  of  his  own 
house  and  premises,  and  was  bound 
to  see  that  his  necessary  affairs,  to  be 
carried  on  in  and  about  them,  were  so 
conducted  that  other  persons  should 
not  receive    injury.     In    laying   this 


down  as  a  general  rule,  I  concede 
that  it  is  subject  to  some  exceptions; 
for  instance,  if  a  stranger,  without  his 
consent  or  knowledge,  and  notwith- 
standing all  usual  and  proper  precau- 
tions, should  impertinently  interfere  in 
the  management  of  his  affairs ;  and  so, 
also,  according  to  several  cases,  if  he 
had  contracted  with  another  to  have 
work  done  upon  his  premises,  and  an 
injury  had  been  done  to  a  third  per- 
son by  the  servants  of  such  contrac- 
tor" (Althorf  V.  Wolfe,  22  N.  Y.  355). 
Where  defendant's  cart  was  driven  by 
one,  not  in  his  employ,  to  whom  his  ser- 
vant had  intrusted  the  reins,  and  plain- 
tiffs cabriolet  was  injured  by  the  cart 
being  driven  against  it,  defendant  was 
held  liable  (Booth  v.  Mister,  7  Carr. 
&  P.  66). 

'  In  Edwards  v.  Jones  (67  How. 
Pr,  177),  defendant's  servant,  engaged 
in  assisting  plaintiffs  servants  to  un- 
load plaintiff's  boat,  at  defendant's 
yard,  during  the  progress  of  the  work 
left  a  horse  which  he  had  been  driving 
in  the  unloading,  and  was  absent  ten 
or  fifteen  minutes.  During  this  time, 
a  strange  man,  not  working  there, 
took  hold  of  the  horse,  and,  under 
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§  Z58.  Implied  liability  of  owner  of  vehicle.— When  the 
plaintiff  has  suffered  injury  from  the  negligent  manage- 
ment of  a  vehicle,  such  as  a  boat,  car,  or  carriage,  it  is  suf- 
ficient prima  facie  evidence  that  the  negligence  was  imput- 
able to  the  defendant,  to  show  that  he  was  the  owner  of 
the  thing,  without  proving  affirmatively  that  the  person  in 
charge  was  the  defendant's  servant.  It  lies  with  the 
defendant  to  show  that  the  person  in  charge  was  not  his 
servant,^  leaving  him  to  show,  if  he  can,  that  the  property 
was  not  under  his  control  at  the  time,  and  that  the  accident 
was  occasioned  by  the  fault  of  a  stranger,  an  independent 
contractor,  or  other  person,  for  whose  negligence  the 
owner  would  not  be  answerable.  This  view  is  supported 
by  some  recent  decisions,  in  which  it  was  held  sufficient 
evidence  of  the  defendant's  negligence  to  show  that  the 
plaintiff  was  injured  by  something  falling  out  of  the  window 
of  the  defendant's  house,*  or  from  hoisting  apparatus  be- 
longing to  the  defendant.' 


orders  from  plaintiffs  servant,  started 
the  anin«al,  and  lifted  a  spring,  caus- 
ing a  tub  to  fall,  whereby  plaintiff's 
boat  was  damaged.  Defendant  was 
held  not  to  be  liable,  Beach,  J.,  saying: 
**The  testimony  does  not  show  that 
the  stranger  assumed  control  with 
the  knowledge  or  assent  of  the  de- 
fendant's servant. '^ 

^  Proof  of  defendant's  ownership 
of  a  wagon  is  prima  facie  evidence, 
to  charge  him  with  responsibility  for 
its  management  (Norris  v.  Kohler,  41 
N.  Y.  42).  See  Boniface  v.  Relyea,  5 
Abb.  Pr.  N.  S.  259;  6  Robt  397; 
Svenson  v,  Atlantic  Mail  S.  S.  Co., 
57  N.  Y.  108 ;  afTg  33  N.  Y.  Superior 
Cl  277.  In  an  action  for  damage  to 
plaintiff's  long-boat  by  the  negligence 
of  defendant's  servant  in  steering  de- 
fendant's barge,  it  was  proved  the 
barge  was  defendant's,  but  plaintiffs 
witness  could  not  identify  the  barge- 


man who  was  steering.  Held,  this 
was  prima  facie  evidence  that  the 
bai^e  was  steered  by  defendant's 
servant,  and  that  if  it  was  on  hire,  or 
in  the  use  of  any  other  person,  it  lay 
on  defendant  to  show  those  facts 
(Joyce  V.  Capel,  8  Carr.  &  P.  370). 
Plaintiff  sued  a  railroad  company  for 
damage  to  his  raspberry  patch  by 
%s^  caused  by  a  burning  brand  thrown 
from  a  passing  engine  by  one  appar- 
ently engaged  at  work  there  with  his 
coat  off.  Held,  in  the  absence  of  ex- 
planation, this  raised  a  presumption 
that  this  person  was  in  the  service  of 
defendant,  rightfully  engaged  at  work, 
and  that  he  did  the  act  in  the  perform- 
ance of  his  usual  duties  (McCoun  v, 
N.  Y.  Central  R.  Co.,  66  Barb.  338). 

«  Byrne  v,  Boadle,  2  Hurist.  &  C. 
722. 

*  Scott  V.  London  Dock  Co.,  3 
Hurist.  &  C.  596.     See  §  59,  ante. 
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§  159*  Ownership  of  other  property,  how  far  implies  lia- 
bility.—It  would  seem  to  be  reasonable  that  the  same 
doctrine  should  apply  to  every  species  of  property,  which, 
in  the  ordinary  course  of  affairs,  is  managed  by  its  owner 
or  his  servants,  and  that  the  mere  fact  of  its  mismanagement 
should  raise  a  presumption  that  the  owner  was  responsible 
therefor.^  It  may  be  that  in  some  of  the  cases  relating  to 
contractors'  negligence  the  plaintiff  has  been  required  to 
prove  affirmatively  that  the  person  in  fault  was  a  servant 
of  the  defendant,  even  after  he  had  proved  that  the  injury 
was  caused  by  defects  in  the  management  of  property  of 
the  defendant  coming  within  the  above  description. 
Slight  evidence  is  doubtless  sufficient.  Of  course,  the  cir- 
cumstances of  the  case  may  be  such  as  to  raise  a  presump- 
tion that  the  property  was  not,  at  the  time  of  the  accident, 
under  the  defendant's  actual  control ;  and  in  such  case  the 
usual  presumption  of  the  defendant's  negligence,  arising 
out  of  his  supposed  custody  of  the  thing,  is  rebutted,  and 
further  evidence  must  be  adduced.*  Thus,  in  the  case  of 
a  street,  even  though  the  fee  is  owned  by  a  municipal  cor- 
poration, the  presumption  is  decidedly  that  the  corpora- 
tion is  not  literally  in  possession  when  an  injury  is  suffered 
from  the  want  of  repair  or  from  an  obstruction  ;  and  it  is 
therefore    incumbent  upon  the  plaintiff  in  such  case  to 


^  As  the  owner  of  a  building  ad- 
joining a  highway  is  bound  to  take 
reasonable  care  that  it  is  kept  in  pro- 
per condition,  so  that  it  shall  not  fall 
into  the  highway  and  injure  passers-by, 
the  mere  falling  of  the  building  raises 
a  presumption  of  negligence  against 
the  owner  in  the  absence  of  explana- 
tory circumstances,  and  the  burden  is 
on  the  owner  of  showing  the  use  of 
ordinary  care  (Mullen  v.  St.  John, 
57  N.  Y.  567).  Compare  English  v. 
Brennan,  60  N.  Y.  609.  The  falling 
of  a  piece  of  wood  from  a  building 


during  repairs  is  prima  facie  eyidenct 
of  n^ligence  in  the  owner  (Clare  v. 
National  City  Bank,  i  Sweeney,  539). 
*  Plaintiff  was  injured  by  being 
knocked  down  by  a  van  belonging  to 
defendants,  and  which  they  lent  to  A., 
who  attached  his  own  horses  to  the 
van,  and  provided  a  driver.  Held,  as 
the  horse  was  the  property,  and  the 
driver,  strictly  speaking,  the  servant, 
not  of  defendants,  but  of  A.,  defend- 
ants were  not  liable  (Shiells  v.  Edin- 
burgh, &c.  R.  Co.,  Hay,  254;  18  D. 

1 199). 
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bring  the  fault  home  to  the  corporation.  And  it  has  been 
well  suggested  that,  where  it  is  the  usual  course  of  busi* 
ness  to  employ  a  contractor  to  do  certain  work  on  prop- 
erty, no  presumption  should  arise,  from  the  mere  fact  that 
such  work  was  going  on,  that  it  was  done  by  servants  of 
the  owner.* 

§  i6o.  Who  is  to  be  deemed  a  master. — He  is  to   be 
deemed  the  master  who  has  the  supreme  choice,*  control,* 


*  Welfare  v.  Brighton,  &c.  R.  Co., 
L.  R.  4  Q.  B.  693. 

*  General  Steam  Nav.  Co.  v. 
British,  &c.  Nav.  Co.,  L.  R.  3  £xch. 
330;  Dalyell  v,  Tyrer,  El.  B.  &  El.  899. 
He  is  the  master  who  employs  and 
has  the  power  to  dischaxge.  *'  This 
is  the  only  test  by  which  to  determine 
which  is  the  master,  and,  as  such, 
liable  to  the  person  injured  *^  (Michael 
V.  Stanton,  3  Hun,  462). 

*  McGuire  v.  Grant,  25  N.  J.  Law, 
356.  The  liability  of  a  master  for  the 
acts  of  his  servants  is  precisely  com- 
mensurate with  the  extent  of  his  right 
to  control  them  (Callahan  v,  Burling- 
ton, &c.  R.  Co.,  23  Iowa,  562).  De- 
fendant, a  lessee  of  the  State  Peniten- 
tiary, placed  a  convict  in  charge  of  his 
orchard,  with  authority  to  protect  the 
premises.  Plaintiff,  a  boy  of  13  years, 
entered  therein  with  a  gun  in  his  hands 
to  shoot  birds.  The  convict  ordered 
him  out;  an  altercation  ensued;  the 
convict  seized  the  gun  and  struck  and 
injured  the  boy.  It  was  contended 
that  the  relation  of  master  and  servant 
could  not  exist  between  the  lessee  of 
the  Penitentiary  and  a  convict.  The 
former  was  held  liable.  Smith,  J., 
said:  **  Ward's  right  to  direct  and 
control  the  actions  of  Hawkins  is  the 
important  circumstance.  The  partic- 
ulars of  the  arrangement  whereby  he 
obtained  that  right  are  wholly  unim- 
portant "  (Ward  V.  Young,  42  Ark. 
542).    Legal  competency  to  discharge 


a  servant  being  an  essential  attribute 
of  the  master,  it  is  doubtful  whether 
the  relation  can  exist  between  husband 
and  wife,  in  such  sense  as  to  sustain 
an  action  by  a  stranger  against  one  for 
negligently  retaining  the  other  (Curtis 
V.  Dinneen  [Dak.],  34  Alb.  L.  J. 
4^3) ;  where  it  was  sought  to  hold  a 
woman,  proprietor  of  a  tavern,  liable 
for  negligence  in  having  in  her  em- 
ployment her  ferocious  husband,  who 
had  removed  the  eye  of  a  guest.  And 
see,  as  to  power  to  discharge  sub  modOy 
Zeigler  v,  Danbury,  &c.  R.  Co.,  52 
Conn.  483.  In  Bradley  v,  N.  Y. 
Central  R.  Co.  (3  T.  &  C.  287; 
affi'd,  62  N.  Y.  99),  a  track  master 
engaged  plaintiff,  a  farmer,  to  aid  with 
his  team  in  scraping  snow  from  de- 
fendant's track,  in  which  operation  he 
was  injured  through  the  track  mas- 
ter's negligence.  Defendant  contended 
plaintiff  was  its  servant,  and  without 
remedy  for  the  negligence  of  a  co-em- 
ployee, but  this  view  was  rejected, 
.Smith,  J.,  saying :  **  The  plaintiff  was 
not  the  servant,  in  the  ordinary  sense, 
of  the  defendant.^*  In  an  action  against 
a  father  and  son  jointly  for  the  negli- 
gence of  the  son,  a  minor,  it  was 
claimed  that,  at  the  time  the  plaintiff 
was  injured,  the  son  was  acting  as  the 
servant  of  the  father;  Held,  not  error 
to  charge  that  "the  presumption  is 
that  a  minor  child  living  with  his 
father,  and  using  his  team  and  con- 
veyance in  and  about  the  business  of 
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and  direction  of  the  servant,  and  whose  will  the  servant 
represents,  not  merely  in  the  ultimate  result  of  his  work, 
but  in  all  its  details.*  The  payment  of  an  employee  by 
the  day,  or  the  control  and  supervision  of  the  work  by  the 
employer,  though  important  considerations,  are  not  in 
themselves  decisive  of  the  fact  that  the  two  are  master 
and  servant*     It  has  been  well   said  by  a   Connecticut 


such  father,  is  acting  in  his  behalf  and 
upon  his  direction,  until  the  contrary 
is  made  to  appear  by  the  evidence; 
this  fact  established,  the  burden  to 
show  that  his  son  was  not  his  servant 
is  imposed  upon  the  father*'  (Schaefer 
V,  Osterbrink,  [Wise]  30  N.  W.  922). 
The  captain  of  a  steam  tug,  having  a 
canal  boat  in  tow,  under  a  contract  to 
tow  it  at  the  risk  of  its  master  and 
owner,  was  held  not  to  be  the  master 
of  the  canal  boat,  so  as  to  make  the 
owner  of  the  tug  chargeable  with  the 
negligence  of  the  crew  of  the  canal 
boat  in  not  putting  out  lights,  whereby 
a  collision  occurred  and  a  third  vessel 
was  sunk  (Arctic  Ins.  Co.  v.  Austin, 
69  N.  Y.  470).  Plaintiff,  having  dis- 
covered a  leakage  of  gas  in  his  cel- 
lar, due  to  defendant's  negligence, 
caUed  in  a  plumber  to  ascertain  the 
location  of  the  leak,  and  the  latter  en- 
tered the  cellar  with  a  lighted  candle 
causing  an  explosion.  Held,  in  an 
action  to  recover  for  the  damage 
caused,  that  the  plumber  was  not  the 
plaintiff's  servant,  so  as  to  make 
plaintiff  answerable  for  his  negligence, 
and  that  both  defendant  and  the 
plumber  were  responsible  (Scher* 
merhom  v.  Met.   Gas  Co.,    5   Daly, 

144). 

»  See^£7j/,  §§  162,  163;  William- 
son V,  Wadsworth,  49  Barb.  294.  In 
Coggin  V,  Central  R.  Co.  (62  Geo. 
685),  plaintiff,  an  employee  of  a  tele- 
graph company,  was  injured  by  the 
carelessness  of  the  engineer  in  taking 


up  the  "  slack  *'  of  his  train,  engaged 
in  distributing  telegraph  poles  along 
the  line,  all  the  operatives  except  the 
engineer  and  conductor  being  servants 
of  the  telegraph  company,  and  one  of 
the  latter  being  in  supreme  command 
of  the  train.  Held,  the  engineer  was 
the  servant  of  the  railroad  company, 
and  plaintiff  could  recover,  Bleckley. 
J.,  saying:  The  telegraph  company's 
agent  in  command  was  concerned, 
*'  mainly  with  results,  and  his  super- 
vision of  means  involved  nothing 
beyond  seeing  that  the  poles  reached 
their  proper  places  on  the  road  side,  in 
due  time  and  manner.  There  is  no 
evidence  that  he  interfered  or  had  a 
right  to  interfere  with  the  application 
of  steam  or  with  manipulating  the 
engine."  A  railway  company  and  a 
bridge  company  had  an  arrangement 
between  them  for  acting  together  in 
the  transportation  of  passengers  in  the 
cars  of  the  former  over  the  bridge  of 
the  latter.  A  servant  of  the  bridge 
company  being  on  the  cars  for  the 
collection  of  fares  of  passengers,* 
stopped  the  train  and  ejected  a  pas- 
senger for  non-payment  of  his  fare. 
Held,  as  effecting  the  liability  of  the 
transit  company,  the  collector  of  fares, 
while  he  was  the  servant  of  the  bridge 
company,  was  to  be  considered  for  the 
time  being,  and  while  so  engaged  on 
the  train,  as  the  servant  also  of  the  de- 
fendant transit  company  (Union  R. 
Co.  V.  Kallaher,  114  111.  325). 

'  Corbin  z/.  American  Mills  Co., 
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judge,  that  "  to  get  at  the  truth,  we  must  look  further,  and 
see  if  the  person  said  to  be  a  servant  is  acting  at  the  time 
for  and  in  the  place  of  his  master,  in  accordance  with  and 
representing  his  master's  will,  and  not  his  own."  *  So  a 
person  may  be  in  the  general  employment  of  another,  and 
yet  act  so  far  independently,  in  respect  to  a  series  of 
transactions,  even  connected  with  the  master's  business,  as 
to  exempt  the  latter  from  liability  for  his  negligence 
therein.' 


27  Conn.  274;  Gerlach  v,  Edelmeyer 
(47  N.  Y.  Superior,  292 ;  afli'd,  88  N. 
Y.  645).  In  Louisiana,  the  Code 
(Art.  163),  defines  servants  as  those 
who  let,  hire  or  engage  their  services 
'^  to  another  in  this  State;  to  be  employ- 
ed therein  at  any  work,  commerce  or 
occupation  for  the  benefit  of  him  who 
has  contracted  with  them,  for  a  cer- 
tain price  or  retribution,  or  upon  cer- 
tain conditions."  Under  this  section 
it  has  been  held  that  where  a  person 
with  his  horse  and  wagon  was  em- 
ployed by  another  to  peddle  goods  at 
a  fixed  wage  per  week,  and  certain 
additional  commissions,  the  payment 
of  wages  established  the  relation  of 
master  and  servant,  implied  the  sub- 
jection of  the  payee  to  the  control  and 
direction  of  the  payer,  and  gave  rise 
to  the  responsibility  of  the  latter  ior 
his  servant's  negligence  in  the  course 
of  his  employment  (Shea  v,  Reems, 
36  La.  Ann.  966). 

^  Plaintiff  contracted  with  de- 
fendant to  build  a  stone  dam  for 
which  he  was  to  receive  a  certain 
price  per  day  for  himself  and  each  of 
his  men,  defendant  furnishing  the 
powder  for  blasting  at  the  quarry  and 
superintending  the  building  of  the 
dam,  but  having  no  control  over  the 
blasting.  Held,  the  relation  of  master 
and  servant  did  not  exist,  and  defend- 
ant was  not  liable  to  indemnify  the 
plaintiff  for  damages  recovered  from 


him  by  a  third  party  injured  by  the 
n^ligence  of  men  employed  upon  the 
blasting  (Corbin  v,  American  Mills,  27 
Conn.  274,  per  Ellsworth,  J.).  A, 
sold  to  B.  a  box  in  the  loft  of  A.'s 
store;  B.  sent  his  porter  to  take  it 
away,  and  the  porter,  while,  with  the 
permission  of  A.,  getting  the  box 
down,  suffered  it  to  fall  on  plaintiff. 
Held,  in  letting  down  the  box  the  por- 
ter was  the  servant  of  B.,  not  of  A., 
and  A.  was  not  liable  (Stevens  t/.  Arm- 
strong, 6  N.  Y.  435).  Where  a  carrier 
of  goods  employed  a  tow-boat  to  tow 
his  vessel,  and  those  in  charge  of  the 
tow-boat  were  guilty  of  negligence, 
thereby  doing  damage  to  the  goods, 
and  the  carrier  had  not  excepted  in  his 
contract  such  risks.  Held,  he  was  liable 
to  the  owners  of  the  goods  for  such 
negligence  (Merrick  v.  Brainard,  38 
Barb.  574;  reversed  on  other  g^rounds, 
34  N.  Y.  208). 

•  Thus,  where  the  owners  of  a 
foundry  had  for  years  given  the  ashes 
to  their  engineer,  in  consideration  of 
his  removing  them  after  working 
hours,  and  he  deposited  them,  to  the 
knowledge  of  his  employees,  on  an  un- 
inclosed  lot  opposite  the  foundry, 
owned  by  third  persons  with  their  per- 
mission, and  sold  the  ashes  to  the  de- 
fendants and  others.  Held,  such  em- 
ployers were  not  liable  for  injuries 
caused  to  a  young  child  who,  running 
across  the  lot  in  question,  fell  into  a 
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§  161.  Nominal  master  when  not  liable.— Servants  who 
are  employed  and  paid  by  one  person  may  nevertheless  be, 
ad  hoc,  the  servants  of  another  in  a  particular  transaction, 
and  that,  too,  even  where  their  general  employer  is  inter- 
ested in  the  work.^  Obviously  they  may  desert  the  serv- 
ice of  their  lawful  master,  and  work  for  another ;  or  he 
may  lend  their  services  to  another  person,  abandoning  to 
the  latter  all  control  over  them  ;  *  or  they  may,  without 


quantity  of  the  hot  ashes  and  was 
burned.  Chalmers,  C.  J.,  says,  that,  if 
the  employers  were  liable,  it  must  be 
upon  one  of  two  theories,  of  which  one 
was  that  E.  (the  engineer)  "was 
their  ag^nt  or  servant  in  the  removal  of 
the  ashes,  receiving  his  pay  in  the  ashes 
themselves  instead  of  in  money,  but 
none  the  less  engaged  in  their  work 
and  subject  to  their  control ;"  in  de- 
claring which  theory  untenable,  the 
learned  judge  further  remarks:  "If 
£.  had  not  been  the  employee  of  the 
defendant's  in  other  respects,  or  if, 
being  their  employee,  he  had  trans- 
ported the  ashes  to  his  own  lot  at  a 
distance  of  a  mile  from  the  foundry, 
there  would  seem  but  little  pretense 
for  seeking  to  make  the  defendants 
suffer  for  the  way  in  which  he  stored 
them,  although  they  were  perfectly 
aware  of  his  negligence  with  respect 
to  them.  It  is  the  double  fact  of  the 
proximity  and  of  the  general  employ- 
ment, that  confuses  the  mind;  and 
yet  neither  of  these  things  really 
affects  the  principle  involved  "  (Burke 
V,  Shaw,  59  Miss.  443). 

*  Oil  Creek,  &c,  R.  Co.  v.  Keighron, 
74  Penn.  St.  316.  The  superintendent 
of  a  petroleum  company,  intrusted  by 
a  railroad  company,  the  defendant, 
with  the  management  of  cars,  was 
held  to  be  defendant's  servant,  pro 
hoc  vice,  so  as  to  render  it  liable  to  a 
third  person  injured  by  the  superin- 
tendent's negligence  in  performing  the 


operation.  In  Huff  v.  Ford  (126  Mass. 
24),  a  driver  employed  by  a  contractor 
who  let  the  services  of  the  former,  to- 
gether with  the  horse  and  wagon 
driven,  to  a  city  by  the  day,  to  aid  in 
paving  streets,  was  held  to  continue  as 
the  contractor's  servant,  so  as  to  ren- 
der his  master  liable  for  damage  to  a 
window  caused  by  the  horse  kicking 
a  loose  shoe  off  and  propelling  it 
through  the  window  while  the  driver 
was  beating  him :  it  being  proved  that 
the  driver's  duty  was  to  drive  the 
horse  and  have  him  shod ;  though  there 
was  evidence  to  show  that  the  horse, 
wagon  and  driver  were  under  the  ex- 
clusive control  of  the  city,  as  to  where 
to  go  and  what  to  do  in  the  work  of 
paving. 

*  Murray  v.  Currie,  L.  R.  6  C.  P. 
24;  see  McGatrick  v.  Wason«  4  Ohio 
St.  566;  where,  however,  the  ques- 
tion was  of  the  liability  of  a  mas- 
ter to  his  servant.  The  doctrine 
0/  Murray  v.  Currie  was  applied  in 
Cunningham  v»  Grand  Trunk  R.  Co. 
(31  Upper  Can.  [Q.  B.]  350),  where 
defendant's  baggage  master,  having 
no  duty  in  the  premises,  volunteered 
to  assist  a  contractor  who  was  allowed 
to  carry  his  tools  on  defendant's  car, 
and  threw  out  a  crowbar,  which  struck 
and  injured  plaintiff.  Defendant  con- 
tracted for  the  painting  and  frescoing 
of  a  church  in  process  of  erection,  the 
contractor  furnishing  a  scaffold  used, 
in  succession,  by  all  the  artificers  con- 
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consulting  their  master,  but  in  good  faith,  assist  a  person 
independently  employed  to  do  something  which  will  bene- 
fit their  master,  but  with  which  neither  he  nor  they  have 
any  right  to  interfere,  and  in  which  they  act  entirely  under 
the  control  of  such  other  person.^  In  these  cases  the  nom- 
inal master  is  not  responsible  to  strangers  for  their  acts 
or  omissions,*  while  the  person  really  controlling  them  is.^ 

§  z62.  Liability  for  servant  hired  out. — A  master  who 
hires  out  one  of  his  servants  to  work  for  another  person,  is 
liable  to  the  hirer  for  such  servant's  negligence  in  the 
work,  and  this  even  though  the  particular  servant  was  se- 


tributing  to  the  construction  of  the 
edifice,  and  finally  by  the  defendant, 
who  sublet  a  contract  for  the  frescoing 
to  M.,  and  lent  to  him  two  men  to  re- 
move the. planks  of  the  scaffold  as  re- 
quired, and  whose  wages  were  paid  by 
defendant,  though  they  were  entirely 
under  the  control  and  direction  of  the 
sub-contractpr.  A  cross-grained  plank 
broke  in  the  middle,  precipitating  one 
plaintiff^  an  employee  of  M.,  to  the 
floor.  Held,  the  n^ligence,  if  any,  of 
the  men  ei^;aged  in  moving  the  planks, 
was  not  chargeable  to  the  defendant, 
they  not  being  his  servants,  but  the 
servants  of  M.,  and  fellow  servants  of 
the  plaintiff  (Ditbemer  v.  Rogers,  66 
How.  Pr.  35;  s.  c.  13  Abb.  N.  C. 

436). 

^  Defendant's  servants  piled  in  an 
improper  manner,  bales  of  his  cotton, 
under  the  direction  of  the  warehouse- 
man with  whom  they  were  stored,  and 
who  had  exclusive  control  over  the 
mode  in  which  they  should  be  piled. 
The  bales  fell  and  injured  plaintiff. 
Held,  defendant  was  not  liable;  his 
servants,  in  doing  this  act,  were  the 
servants  of  the  vrarehouseman  only 
(Murphey  z/.Caralli,  3  Hurlst.&  C.  462). 
Plaintiff  having  to  work  out  a  highway 
tax,  hired  A.  to  do  the  work  for  him, 


under  the  direction  of  defendant,  the 
highway  surveyor,  who  by  law  had  ex- 
clusive control  olf  the  work.  A.  cut 
trees  adjoining  plaintiff's  land  so  that 
they  fell  upon  it.  Defendant  saw  the 
act,  and  gave  no  direction  to  have  the 
trees  removed.  Held,  A.  was  acting 
as  the  servant  of  defendant,  and  not  of 
plaintiff,  and  defendant  was  liable  for 
the  injury  in  trespass  (Elder  v,  Bemis, 
2  Mete.  599). 

•  Murray  v.  Currie,  L.  R.  6  C.  P. 
24;  Murphey  v,  Caralli,  3  Hurlst.  &  C. 
462;  Manning  v,  Adams,  32  W.  R. 
430.  In  the  last  case  plaintiff,  in  the 
employ  of  a  stevedore  as  foreman,  was 
injured  while  unloading  a  ship  with  the 
assistance  of  the  crew,  through  the 
negligence  of  one  of  these.  In  an  ac- 
tion against  the  ship-owners  it  was 
held  plaintiff  could  not  recover :  Hud- 
dleston,  B.,  saying  that  while,  no 
doubt,  it  was  in  the  interest  of  the  ship- 
owners that  some  of  the  crew  should 
do  a  portion  of  the  stevedore's  work, 
because  the  work  could  be  done  at 
one  penny  per  ton  less,  it  was  evident 
that  the  stevedore  was  to  have  the 
control  of  the  crew  so  lent  to  him. 

*  Kimball  v,  Cushman,  103  Mass. 

194. 
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lected  by  the  hirer  himself;^  and  unless  the  master  aban- 
dons the  entire  control  of  his  servants  to  the  hirer,  he  re- 
mains liable  to  strangers  for  their  negligence.*    The  hirer 


*  Defendant's  servant  hired  him- 
self, on  his  own  account,  to  plaintiff  to 
do  thatching.  The  servant  having  left 
his  work,  defendant  told  plaintiff  that 
if  the  servant  did  the  work,  he,  defend- 
ant, must  be  paid  for  it.  Afterward 
the  servant  resumed  work ;  defendant 
sent  another  to  assist  him,  and  re- 
ceived  pay  for  both.  An  injury  having 
occurred,  the  thatching  being  defec- 
tive, it  was  held  defendant  was  re- 
sponsible (Holmes  v.  Onion,  2  C.  B., 
N.  S.  790).  Cockbum,  C.  J.,  said: 
"Although  true  it  is  that  where  a  man 
employing  a  tradesman  selects  a  par- 
ticular servant  or  workman  to  do  the 
job,  the  master  may  be  relieved  from 
responsibility  for  the  consequences  of 
the  man's  incompetency,  it  is,  I  think, 
going  too  far  to  say  that  he  is  relieved 
from  all  responsibility  if  the  servant  is 
guilty  of  negligence.'* 

*  Defendants  hired  to  H.  for  a  day 
a  steamer  and  crew.  The  crew  were 
hired,  paid  and  entirely  controlled  by 
defendants,  who  also  had  power  to 
substitute  others  in  their  place.  By 
the  negligence  of  the  crew  an  injury 
was  occasioned  to  the  plaintiff.  Held, 
defendants  were  liable ;  the  crew  were 
their  servants,  and  not  those  of  H. 
(Dalyell  v.  Tyrer,  El.  B.  &  El.  899) ; 
see  also  Fenton  v.  Dublin  Steam  Packet 
Co.,  8  Adol.  &  £1.  835.  Plaintiff  was 
an  employee  of  G.,  a  stevedore,  en- 
gaged by  the  owners  of  a  vessel  to  un- 
load her  at  docks  belonging  to  defend- 
ants. G.  hired  from  defendants  a 
portable  engine  and  boiler,  with  the 
engineer  to  run  it,  to  furnish  power  to 
handle  the  cargo.  The  engineer  hav- 
ing exclusive  charge  of  the  engine, 
lowered  a  package  of  four  boxes  in  a 
sling    too    fast,   and    stopped  it  too 


quickly,  whereby  the  package  was 
broken  and  plaintiff  injured.  Held,  in 
respect  to  the  negligence  of  the  en- 
gineer, defendants  were  his  masters^ 
and  were  liable  (Coyle  v.  Pierrepont, 
37  Hun,  379;  overruling  S.  C.  33  Hun, 
311).  Plaintiff  was  an  employee  of 
S.,  a  stevedore  engaged  by  the  master 
of  a  vessel  laden  with  sugar  consigned 
to  defendants,  to  deliver  her  cargo,  by 
the  ton,  upon  defendant's  dock.  S. 
hired  from  defendants,  by  the  hour,  an 
engine  in  a  building  belonging  to  them, 
and  all  the  apparatus  for  hoisting, 
operated  by  an  engineer  in  their  em- 
ploy. While  working  in  the  hold, 
plaintiff  was  struck  by  a  basket  of 
sugar  which  fell  through  the  hatch  by 
the  breaking  of  a  rope.  Held,  plaintiff 
could  not  recover  unless  a  duty  arose 
from  the  relation  of  the  parties;  and 
the  plaintiff  and  defendants  sustained 
no  such  relation.  Dykman,  J.,  said: 
*^It  cannot  be  said  that  the  motive 
power  and  the  hoisting  apparatus  were 
under  the  control  of  the  defendant  It 
is  true  all  of  it  belonged  to  the  de- 
fendant, but  it  was  hired  to  the  steve- 
dore, and  was  all  under  his  control 
and  direction,  together  with  the  en- 
gineer who  had  charge  of  the  engine  " 
(Burke  v,  De  Castro,  &c.  Co.,  1 1  Hun, 
354);  compare  Gerlach  v.  Edelmeyer, 
88  N.  Y.  645.  Defendants,  owners  of 
a  ship,  made  a  contract  with  a  steve- 
dore to  load  her.  The  hands  employed 
by  the  latter  were  seamen  composing 
the  crew  of  that  ship,  through  the 
negligence  of  one  of  whom,  in  rolling 
a  bale,  the  plaintiff,  an  outsider,  was 
injured*;  defendants  held  not  liable. 
Todd,  J.,  said :  **  The  evidence  satis- 
fies us  that  Cooper  contracted  with 
the  defendants  to  load  their  ship ;  that 
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cannot  properly  be  said  to  have  control  of  the  servants, 
unless  he  has  the  right  to  discharge  them  and  employ 
others  in  their  places  in  case  of  their  misconduct  or  inca- 
pacity, that  being  the  only  practicable  means  by  which  free 
servants  can  be  controlled.  If,  therefore,  the  hirer  has  no 
such  power,  he  is  not  responsible  to  any  one  for  the  faults 
of  the  servants.  If  both  he  and  the  person  from  whom 
he  hires  the  servants  have  such  control,  it  seems  to  us  that 
a  person  injured  by  the  negligence  of  such  servants  in  his 
employment  would  have  the  right  to  recover  from  either 
principal  at  his  option,  since  either  could  have  removed 
the  servant  in  fault,  and  such  servant  represents  both  the 


it  was  he  who  employed  the  hands, 
who  directed  their  ^labors,  to  whom 
they  looked  for  their  pay,  and  who 
paid  them  for  their  work;  and  that 
the  defendants  did  not  control  and  di- 
rect the  laborers  while  engaged  in  roll- 
ing the  cotton  with  which  the  ship 

was  loaded The  fact  that 

the  laborers  so  employed  were  seamen 
composing  the  crew  of  the  defend- 
ants ship  does  not  affect  the  legal  as- 
pect of  the  question,  since,  for  this 
work  of  loading  the  ship,  they  were 
practkally  under  the  exclusive  control 
and    direction    of    the    contractor" 
(Sweeney  v.  Murphy,  32  La.  Ann.  628). 
In  Rourke  v.  White  Moss  Colliery  Co. 
(L.  R.    2   C.  P.  Div.  205),  W.  con- 
tracted vath  defendant  to  sink  a  shaft 
and  excavate  at  defendant's  colliery  at 
a  fixed  price  per  yard,  he  to  find  the 
labor  suid  defendant  to  supply  him 
with  engine  power  and  apparatus  and 
an  engineer,  employed  and  paid  by 
defendant,  but  under  his  control.    An 
employee  of  W.,  working  at  the  bot- 
tom of  the  shaft,  was  injured  by  the 
negligence  of  the  engineer.    Held,  the 
engineer  being  under  the  control  of  W. 
ait  the  time  of  the  accident,  he  was 
the  servant,  and  defendant  was  not 

Vol.  1—18. 


liable  for  his  negligence.  Defendant 
lent  another  person  his  horses  and 
wagon,  in  charge  of  the  defendant's 
teamster.  Held,  the  teamster  re- 
mained the  servant  of  defendant,  who 
was  therefore  liable  for  the  negligent 
management  of  the  team  (Crockett  v, 
(Calvert,  8  Ind.  127).  The  case  was 
substantially  the  same  as  if  defendant 
had  undertaken  to  carry  goods  of  an- 
other person  for  hire,  the  wagon  might 
then  be  exclusively  occupied  for  the  use 
of  the  hirer,  but  would  remain  en- 
tirely under  the  control  of  defendant, 
and  he  would  unquestionably  be  liable 
for  its  negligent  management.  The 
fact  that,  in  the  case  cited,  defendant 
received  no  compensation  for  the  use 
of  his  wagon,  made  no  difference  in  his 
liability  to  third  persons.  Defendant 
hired  of  plaintiff  a  team  and  driver, 
through  whose  negligence  the  horses 
were  drowned.  Held,  although  the 
horses  and  driver  were  under  the  con- 
trol and  management  of  defendant, 
who  was  responsible  for  whatever  was 
done  in  pursuance  of  his  orders,  plaint- 
iff must  bear  the  results  of  the  driver's 
incompetency,  as  he  was  bound  to  fur- 
nish a  suitable  servant  (Ames  v,  Jor- 
dan, 71  Maine,  540). 
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hirer  and  his  regular  employer.  Perhaps  an  action  would 
lie  against  both  jointly ;  but  of  this  we  cannot  speak  with 
certainty.  If  the  hirer  is  vested  for  the  time  with  the  ex- 
clusive right  to  discharge  the  servants  and  to  employ 
others,  he  alone  is  responsible  for  their  defaults.*  It  has 
been  pointed  out  that  there  is  a  class  of  cases,  upon  this 
subject,  which  exhibit  a  uniform  current  of  decisions,  viz.: 
where  a  person  hires  the  personal  property  of  another, 
who  supplies,  under  the  contract,  the  servant  charged  with 
the  general  management  and  control  of  the  property ;  and 
although  the  hirer  acquires,  to  a  limited  degree,  a  dominion 
over  the  servant,  with  a  right  to  superintend  and  direct  his 
conduct,  the  latter  still,  in  legal  contemplation,  continues 
the  servant  of  the  owner,  who  is  responsible  for  his  negli- 
gence, though  it  occurs  in  the  performance  of  that  work 
which  he  does  for  the  hirer,  and  in  which  the  hirer  alone  is 
interested.* 

§  163.  Liability  of  trustees  for  employee's  acts.— Trustees 
are  personally  liable  to  third  persons  for  the  negligence 
of  persons  employed  in  the  discharge  of  the  trust,  unless 
they  are  themselves  acting  as  mere  agents,  with  a  responsi- 
ble principal  behind  them.  Thus,  while  the  directors  of  a 
railroad  company  are  not  in  general  personally  liable  for 
the  negligence  of  its  servants,  trustees  of  bondholders, 
who  take  possession  of  a  railroad  under  the  provisions  of 
a  mortgage,  and  run  it  for  the  benefit  of  the  bondholders. 


*  Murray  v,  .Currie,  L.  R.  6  C.  P. 

■  Per  Cooper,  J.,  in  N,  Orleans, 
&c.  R.  Co.  v.  Norwood  (62  Miss. 
565).  There  the  company  hired  M. 
to  work  on  its  road,  and  paid  him 
therefor  a  stipulated  price,  furnishing 
him  with  a  construction  train,  under 
the  entire  control  and  management  of 
M.,  and  an  engineer  to  run  the  same. 
The  engineer  was  in  the  employ  of  the 
company,  which  alone  had  the  right  to 


discharge  him,  though  it  was  bound 
to  do  so  on  the  complaint  of  M. ;  it 
paid  his  wages,  but  charged  them  to 
M.,  and  deducted  the  amount  from 
the  sum  due  the  latter  for  his  work. 
Plaintiff's  mule  having  been  killed  by 
the  negligent  running  of  this  train,  the 
company,  upon  action  brought  against 
it,  set  up  that  the  engineer  was  not 
their  servant.  It  was  held  that  he  was 
the  servant  of  the  company,  and  that 
the  latter  was  liable  accordingly. 
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cannot  require  persons  injured  by  the  negligence  of  serv- 
ants on  the  road  to  sue  the  bondholders,  but  must  person- 
ally answer  for  the  damage/  So  the  receiver  of  a  railroad 
is  liable,  to  the  extent  of  his  trust  funds,  for  the  negligence 
of  his  servants.*  Where  appointed  in  involuntary  proceed- 
ings, he  is  not  the  agent  or  servant  of  the  corporation, 
so  as  to  render  it  liable  for  the  negligence  of  himself  or 
his  employees,  whereby  a  passenger  is  injured.^ 

§  164.  Liability  for  contractor's  negligence.— Although, 
in  a  general  sense,  every  person  who  enters  into  a  contract 
may  be  called  a  **  contractor,''  yet  that  word,  for  want  of 
a  better  one,  has  come  to  be  used  with  special  reference 
to  a  person  who,  in  the  pursuit  of  an  independent  busi- 
ness, undertakes  to  do  specific  pieces  of  work  for  other 
persons,  without  submitting  himself  to  their  control  in 
respect  of  all  the  petty  details  of  the  work.*    It  is  not 


'  Ballou  V,  Famum,  9  Allen,  47. 

*  Meara  v.  Holbrook,  20  Ohio  St. 
137;  but  only  to  such  extent,  and  a 
judgment  against  him  personally,  for 
such  a  cause,  will  be  reversed  or 
amended  (Camp  v,  Barney,  4  Hun, 
373) ;  sec  Dalton  v.  Receivers  of  At- 
lantic, &c.  R.  Co.,  4  Hughes,  180. 

^  Metz  V.  Buffalo,  &c.  R.  Co.,  58 
N.  Y.  61. 

*  In  Ferguson  v.  Hubbell  (97  N. 
V.  507),  defendant  leased  to  H.  cer- 
tain lalld  to  work  upon  shares,  each 
party  agreeing  to  furnish  half  the  seed 
and  have  half  the  crops,  and  defend- 
ant was  to  pay  H.  ten  dollars  per  acre 
to  do  the  clearing  to  the  lot.  To  clear 
a  portion  of  his  land,  H.  set  fire  to 
some  brush,  which  spread  to  adjoin- 
ing land  of  plaintiff,  and  consumed 
buildings  thereon.  Held,  in  clearing 
the  land,  H.  was  an  independent  con- 
tractor, and  not  a  servant  of  defendant 
and  the  latter  was  not  liable  for  his 
negligence.     But  where  M.  agreed  to 


clear  off  timber  on  defendant's  land  at 
a  fixed  price  per  acre,  and  defendant 
advised  him  to  fire  the  log  heaps, 
whereupon  M.  pointed  out  the  danger 
of  burning  plaintiff's  fence,  and  de- 
fendant replied  it  would  make  no  dif- 
ference. Held,  M.  was  a  mere  work- 
man, not  ai)  independent  contractor, 
and  defendant  was  liable  for  the  dam- 
age to  plaintiffs  fence  which  was 
burned  (Johnston  v,  Hastie,  30  Upper 
Can.  [Q.  BJ  232).  See  Pierrepont  v. 
Loveless  (72  N.  Y.  211),  where  de- 
fendants contracted  with  third  persons 
to  run  defendants'  logs  into  a  fiver 
down  to  defendants'  mills,  in  perform- 
ing which  contract,  plaintiff's  bridge 
was  carried  away  by  a  jam.  In  re- 
versing a  judgment  for  plaintiff,  on  the 
ground  that  the  log  drivers  were  con- 
tractors and  not  servants,  Rapallo,  J., 
says:  '^The  absence  of  control  was 
more  complete  than  in  any  of  the  cases 
on  the  subject."  So  in  Fuller  v.  Citi- 
zens'Nat.  Bank  (15  Fed.  Rep.  875), 
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altogether  easy  to  give  an  accurate  definition  of  the  word 
"  contractor,"  as  it  is  used  in  the  reports,  and  as  we  shall 
use  it  hereafter;  but  we  think  we  can  approximate  to 
accuracy.  The  true  test,  as  it  seems  to  us,  by  which  to 
d.etermine  whether  one  who  renders  service  to  another 
does  so  as  a  contractor  or  not,  is  to  ascertain  whether  be 
renders  the  service  in  the  course  of  an  independent  occu- 
pation, representing  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished.^     If  he  never  serves  more  than  one 


where  a  land- owner  let  the  whole  work 
of  excavating  and  finishing  a  vault  in 
front  of  his  property  to  a  contractor, 
reserving  no  control  over  the  nianner 
of  performance,  though  he  was  to  fur- 
nish materials,  and  the  contractor  left 
the  opening  unguarded.  So  in  Bennet 
V.  Truebody  (66  Cal.  509),  where  the 
owner  of  a  building  was  absolved  from 
responsibility  to  one  who  fell  into  an 
opening,  the  trap  door  ordinarily  cover- 
ing which  had  been  left  open  by  the 
,  servants  of  a  plumber,  employed  to 
repair  the  water  pipes.  But  a  master 
cannot  convert  a  servant  into  a  con- 
tractor by  agreeing  to  exercise  no  con- 
trol over  him  in  the  manner  of  doing 
his  work  (Tiffin  v.  McCormack,  34 
Ohio  St.  638). 

^  This  clause  was  originally  in- 
serted without  the  support  of  any 
express  authority;  although  we  con- 
sider that  it  was  deducible  from  the 
current  of  decisions,  especially  Kelly  v. 
New  York  (11  N.  Y.  432);  Cincinnati 
V.  Stone  (S  Ohio  St.  38) ;  Sadler  v, 
Henlock  (4  El.  &  B.  $70).  It  has  now, 
however,  been  quoted  and  adopted  in 
Hexamer  v.  Webb  (loi  N.  Y.  377, 
385),  and  in  Cunningham  v.  Interna- 
tional R.  Co.  (51  Tex.  503),  where  de- 
fendant was  held  not  liable  for  dam- 
ages resulting  from  the  management 
of  one  of  its  trains,  used  and  controlled 


by  construction  contractors  on  a  per- 
tion  of  the  road  not  yet  turned  over  to 
defendant.     Plaintiff  fell  down  a  coal 
hole  connected  vrith  defendants'  store, 
while  the  teamster  of  A.  was  deliver- 
ing  coal  thereat.     Defendants  con- 
tended that  A.  was  a  contractor,  and 
the  teamster  A.'s  servant    Held,  if 
defendants  had  the  right  to  direct  or 
control  the  mode  of  delivery,  the  team- 
ster would  be  their  servant,  so  as  to 
render  them  liable  for  his  negligence 
(Clapp  V,  Kemp,  122  Mass.  481);  see 
Robinson  v.  Webb,  11  Bush,  464;  and 
Andrews  v,  Boedecker,  17  111.  App. 
213  (following  Chicago  City  R.  Co.  v* 
Hennessy,   16  111.  App.   153),  where 
this  test  is  declared  to  be  the  true  one. 
Plaintiff,  who  made  a  contract  with 
defendant,  the  owner  of  a  building,  to 
trim  the  stone  work  upon  its  front,  for 
a  lump  sum,   Held,  not  a  serfant  of 
defendant,  and  that  defendant  was  not 
liable  for  injuries  occasioned  by  the 
falling  of  a  scaffold  which  had  been 
hung  by  a  painter  theiletofore  employed 
by  defendant,    and  which   defendant 
offered  to  plaintiff  and  allowed  him 
to    use    (Matthes    v,    Kerrigan,    55 
N.  Y.  Superior,  431).    Plaintiff  con- 
tracted with  defendant   to    excavate 
its    mine,    the    foreman    to    furnish 
men    and    tools,    and    defendant   to 
supply  the  steam  drill  and  keep  the 
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person,  there  is  usually  a  presumption  that  he  has  no  inde- 
pendent occupation ;  but  this  presumption  is  not  conclu- 
sive. A  single  large  railroad  company,  for  example,  might 
.find  work  enough  for  a  contractor  to  occupy  his  whole 
lifetime,  and  yet  leave  him  to  work  in  perfect  independ- 
ence, accepting  the  results  of  his  labor,  without  ever  inter- 
fering with  his  choice  of  the  mode  and  instruments  of 
working.  On  the  other  hand,  one  may  have  many  em- 
ployers within  a  short  space  of  time,  yet  be  a  mere  serv- 
ant to  each  of  them  in  turn. 

§  165.  When  a  contractor  becomes  a  servant.  —  One 
who  has  an  independent  business,  and  generally  serves 
only  in  the  capacity  of  a  contractor,  may  abandon  that 
character  for  a  time,  and  become  a  mere  servant  or  agent, 
and  this,  too,  without  doing  work  of  a  different  nature 
from  that  to  which  he  is  accustomed.  If  he  submits  him- 
self to  the  direction  of  his  employer  as  to  the  details  of  the 
work,  fulfilling  his  wishes,  not  merely  as  to  the  result  but 
also  as  to  all  the  means  by  which  that  result  is  to  be  attained, 
the  contractor  becomes  a  servant  in  respect  of  that  work.* 
And  he  may  even  be  a  contractor  as  to  part  of  his  service. 


drift  clear  of  rock.  Held»  plaintiff  was 
a  contractor,  not  a  fellow  servant  of 
defendant's  superintendent,  through 
whose  negligence  he  was  injured 
(Bifahew  v.  Sullivan  Mining  Co.,  76 
Maine,  100).  Defendant  had  nothing 
to  do  in  respect  to  the  work,  except  to 
see  it  done  according  to  the  terms  of 
the  contract  Held,  not  liable.  (Mar- 
tin V.  Tribune  Asso.,  30  Hun,  391.) 
But  in  Tiffin  v.  McCormack  (34  Ohio 
St.  638),  where  the  owner  of  a  stone 
quarry  hired  a  person  to  quarry  stone, 
break  the  same  to  a  certain  size,  and 
pile  it  up,  and  had  no  other  or  further 
control  over  the  employee  who  was  to 
find  the  powder  and  other  tools,  and 
receive  compensation  at  so  much  per 


perch.  Held,  the  relation  of  master 
and  servant  existed,  and  defendant  was 
liable  for  employee's  negligence  in  blast- 
ing, Mcllvaine,  J.,  pointing  out  that 
there  was  no  defined  quantity  of  work 
contracted  for;  the  employee's  services 
might  be  determined  at  pleasure,  and 
the  compensation  was  to  be  measured 
by  the  amount  of  labor  performed. 

^  See  Brackett  v,  Lubke,  4  Allen, 
138.  So,  where  defendant,  intending 
to  employ  M.  to  haul  lumber,  asked 
him  to  borrow  a  pair  of  horses  from 
plaintiff  in  defendant's  name,  and  M. 
having  done  so,  negligently  injured 
one  of  the  horses,  defendant  was  held 
liable  (Moirt^.  Hopkins,  16  111.  313). 
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and  a  servant  as  to  part.  Whether  he  works  as  contrac- 
tor or  as  servant,  is  a  question  of  mingled  law  and  fact, 
which  it  is  scarcely  possible  to  decide  by  any  fixed  rule 
which  will  accurately  govern  those  cases  where  the  one 
occupation  borders  closely  upon  the  other.  In  most  in- 
stances, the  distinction  is  easily  observed.  Thus,  one  who 
contracts  to  do  a  specific  piece  of  work,  furnishing  his  own 
assistants,  and  executing  the  work  either  entirely  accord- 
ing to  his  own  ideas,  or  in  accordance  with  a  plan  pre- 
viously given  to  him  by  the  person  for  whom  the  work  is 
done,  without  being  subject  to  the  orders  of  the  latter  in 
rfespect  to  the  details  of  the  work,  is  clearly  a  contractor, 
and  not  a  servant.^  The  fact  that  such  an  employee  is 
paid  by  the  day,^  or  that  in  all  the  work  he  consults  and 
defers  to  the  wishes  of  his  employer,  makes  no  diflFerence  ; 
although  an  express  contract  to  pay  by  the  job  is  always 
strong  evidence  that  the  relation  of  master  and  servant 
does  not  exist*  On  the  other  hand,  one  who  is  at  all 
times  subject  to  the  will  of  his  employer,  and  cannot  prop- 
erly refuse  to  obey  his  directions  as  to  the  mode  in  which 
the  work  shall  be  done,  and  as  to  the  persons  to  be  em- 
ployed upon  it,  is  not  a  contractor,  but  a  servant,  and  this, 
although  the  employer  should  never  exercise  such  control,* 


*  Pack  V,  New  York,  8  N.  Y.  232; 
Kelly  V.  New  York,  11  N.  Y.  432; 
reversing  4  E.  D.  Smith,  291 ;  Forsyth 
V,  Hooper,  11  Allen,  419;  Allen  v. 
Hayward,  7  Q.  B.  960;  Painter  v. 
Pittsburgh,  46  Penn.  St  213:  Allen  v. 
Willard,  57  Id.  374;  McCarthy  v, 
Portland,  71  Maine,  318  (where  the 
text  is  quoted  with  approval);  Hale 
V,  Johnson,  80  111.  185  (where  the  text 
is  cited  and  its  doctrine  applied). 

'  Corbin  v,  American  Mills,  27 
Conn.  274. 

■  See  Forsyth  v.  Hooper,  1 1  Allen, 
419.  The  fact  that  the  person  employed 
to  do  work  is  liable  to  dismissal  is  strong 


evidence  of  his  character  as  a  servant 
and  not  contractor  (Blake  v.  Thiist, 
2  Hurlst.  &  C.  20;  see  Charles  v, 
Taylor,  L.  R.  2  Ex.  251). 

^  Linnehan  v.  Rollins,  137  Mass. 
123.  £.  contracted  in  writing,  with 
the  owners  of  a  building  to  take 
it  down,  or  so  much  thereof  as 
the  owners  might  request,  it  being 
stipulated  that  all  of  the  work  was  to 
be  done  und6r  the  direction  and  sub- 
ject to  the  approval  of  the  owners. 
The  latter  were  held  Uable  for  inju- 
ries caused  by  E.^s  negligence  in  the 
work.  The  judge  charged  the  jury, 
on  the  trial  below,  that  *'  the  absolute 
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and  the  employee  should  be  paid  by  the  job,  instead  of  by 
the  day.^  The  fact  that  no  price  is  fixed,*  and  no  specifi- 
cations are  made,  as  to  the  work  to  be  done,  does  not  of 
itself  render  the  contract  one  of  mere  hire  and  service,  or 
create  the  relation  of  master  and  servant  between  the 
parties.' 

§  i66.  Effect  of  employer's  control  over  contractor. — 
Where,  however,  the  employer  reserves  a  right  to  inspect 
the  work  during  its  progress,  and  to  have  it  done  to  his 
satisfaction  in  all  its  stages,  but  without  interfering  in  the 
choice  of  workmen,  a  more  difficult  question  is  presented, 
and  one  as  to  which  the  authorities  may  not  be  entirely  in 
accord.  Thus,  in  New  York,  it  has  been  held  that  a 
clause  in  a  contract,  requiring  the  contractor  to  conform 
to  such  further  directions,  of  a  specified  nature,  as  might 
be  given  by  the  employer,*  or  requiring  him  to  do  the  work 
"  under  the  direction  and  to  the  satisfaction  '*  of  a  servant 
of  the  employer,**  did  not  make  the  contractor  a  servant  of 


test  is  not  the  exercise  of  power  of 
control,  but  the  right  to  exercise 
power  of  control.*' 

»  Sadler  v.  Henlock.  4  El.  &  B. 
570.  Defendant  employed  P.  to  clean 
out  a  drain.  P.  was  not  in  defendant's 
service,  but  a  common  laborer.  P. 
cleaned  out  the  drain  without  the  fur- 
ther direction  or  inspection  of  defend- 
ant. He  received  five  shillings  for  the 
Job.  In  cleaning  out  the  drain,  P. 
took  up  part  of  an  adjoining  highway, 
and  replaced  the  same  in  an  improper 
manner  whereby  plaintiff's  horse  was 
injured.  Held,  P.  was  not  a  con- 
tractor, but  a  servant,  under  the  con- 
trol of  defendant,  and  responsible  for 
the  injury,  s.  P.,  Burgess  v.  Gray,  i 
C.  B.  578.  So,  where  the  lessees  of  a 
buflding  employed  a  carpenter  to  repair 
an  awning,  extending  from  the  build- 
ing over  a  public  way,  and  made  no 
special  contract  with  the  carpenter, 


Held,  they  were  liable  to  a  third  per- 
son, injured,  while  lawfully  using  the 
way,  through  the  negligence  of  the 
carpenter  (Brackett  v,  Lubke,  4  Allen, 

138). 

■  Fuller  V.  Citizen's  Nat.  Bank,  1 5 

Fed.  Rep.  875. 

■  Hexamerz/.Webb,  loi  N.  Y.  377. 
Defendant,  engaged  B.,  a  roofer,  to  use 
means  to  prevent  pigeons  from  mak- 
ing their  nests  under  the  eaves  of  his 
roof.  B.  was  to  work  in  his  own  way : 
the  contract  containing  no  restrictions 
as  to  time,  or  amount  or  the  specific 
services  to  be  rendered.  B.  used,  as 
a  scaffold,  a  ladder  suspended  from 
the  roof  over  the  eaves,  from  which, 
during  a  gust  of  wind,  a  plank  was 
blown  down,  injuring  plaintiff.  Held, 
that  the  defendant  was  not  liable,  B. 
being  an  independent  contractor. 

*  Pack  V.  New  York,  8  N.  Y.  222. 

•  Kelly  V.  New  York,  11   N.  Y. 
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the  employer.  So,  where  a  contractor  for  the  erection  of 
a  building  subcontracted  for  a  portion  of  the  work,  and 
reserved  no  control  or  authority  over  or  right  to  direct  as 
to  the  manner  of  performance,  save  generally  to  insist  that 
the  work  be  done  according  to  the  terms  of  the  subcon- 
tract, he  was  held  not  to  be  liable  for  the  negligence  of 
the  subcontractor.^  In  Ohio,  under  a  similar  contract, 
which,  however,  not  only  bound  the  contractor  to  do  the 
work  "  under  the  direction  "  of  the  employer's  agent,  but 


432.  Selden,  J.,  there  said:  **The 
object  of  the  clause  relied  upon  was 
not  to  give  to  the  commissioner  of  re- 
pairs, and  the  other  officer  named,  the 
right  to  interfere  with  the  workmen, 
and  direct  them  in  detail  how  they 
should  proceed,  but  to  enable  them  to 
see  that  every  portion  of  the  work  was 
satisfactorily  completed.  It  authorized 
them  to  prescribe  what  was  to  be  done, 
but  not  how  it  was  done,  nor  who 
should  do  it/'  This  was  the  case  in 
Blumbz/.  Kansas  City  (84  Mo.  112), 
where,  in  a  contract  for  the  improve- 
ment of  a  street,  the  city  reserved  the 
right  to  annul  the  contract  or  sus- 
pend the  work,  in  the  discretion  of  its 
engineer,  and  made  it  obligatory  on 
the  contractor  to  discharge  any  work- 
men who  disobeyed  the  engineer, 
either  as  to  the  workmanship,  or  as  to 
the  material  used.  The  same  decision 
has  been  made  in  Pennsylvania  (Allen 
V,  Willard,  57  Penn.  St.  374;  Hunt  v. 
Penn.  R.  Co.,  51  Id.  475);  but  see,  to 
the  contrary,  Schwartz  v.  Gilmore,  45 
111.  455.  To  the  same  effect  is  Clare 
V,  National  City  Bank,  40  N.  Y.  Su- 
perior, 104.  So  where  plaintiff  was 
struck  by  a  brick  falling  from  a  build- 
ing in  course  of  erectioi),  and  it  ap- 
peared that  the  contract  for  the  mason- 
work  provided  the  same  was  to  be 
done  under  the  direction  of  a  superin- 
tendent to  be  selected  by  defendant, 


whose  certificate  that  the  work  was 
done  in  accordance  with  contract  was 
a  condition  precedent  to  payment, 
and  that  this  superintendent  had  the 
general  management  of  the  business 
and  was  at  the  building,  more  or  less, 
every  day  (Gardner  v,  Bennett,  38 
N.  Y.  Superior,  197).  A  contract 
for  the  towing  of  a  canal  boat  '^  at  the 
risk  of  its  master  and  owner,**  did  not 
make  the  master  of  the  towing  vessel 
master  also  of  those  so  in  charge  of  the 
tow,  so  as  to  render  the  owner  of  the 
towing  vessel  responsible  to  one  in- 
terested in  the  cargo  of  the  tow  for 
the  negligence  of  those  so  in  charge,  in 
not  putting  out  lights,  etc.,  whereby  a 
collision  occurred  and  the  cargo  of  the 
tow  was  lost  (Arctic  Ins.  Co.  v.  Austin, 
69  N.  Y.  470).  On  the  same  principle, 
the  owners  of  a  vessel,  by  employing  a 
tug  to  transport  the  former,  do  not 
necessarily  constitute  the  master  and 
crew  of  the  tug  their  agents,  so  as  to 
become  responsible  for  their  negli- 
gence, "as  they  neither  appoint  the 
master  of  the  tug  nor  employ  the 
crew,  nor  can  they  displace  either  one 
or  the  other  "  (The  Clarita.  23  Wall. 
I).  There,  the  master  of  a  tug  having 
a  burning  ferry-boat  in  tow,  allowed 
the  latter  to  drift  against  libeUant*s 
vessel  and  set  it  on  fire. 

*  Slater  v,   Mersereau,  64  N.  Y. 
138. 


J 
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also  provided  that  such  agent  should  ^  have  entire  control 
over  the  manner  of  doing  and  shaping  all,  or  any  part  of 
the  same,  and  whose  direction  must  be  strictly  obeyed," 
it  was  held  that  the  contractor  was  a  mere  servant  of  his 
employer.*  The  two  decisions  are  not  irreconcilable,  in- 
asmuch as  the  control  reserved  by  the  employer  in  the 
Ohio  case  was  much  broader  than  in  the  New  York  case.* 

§  167.  Effect  of  right  of  dismissal  of  contractor.— It  is 
usually  considered  inconsistent  with  the  legal  character  of 
a  contractor  that  he  should  be  subject  to  dismissal  by  his 
employer  at   any  moment;*   but  we  think   that   this  is 


*  Cincinnati  7/.  Stone,  5  Ohio  St. 
38.  The  act  of  the  contractor  created 
a  nuisance,  which  the  city  was  bound 
by  its  charter  to  abate,  and  an  action 
could  be  maintained  on  this  ground, 
independently  of  that  stated  in  the 
text.  Hartley.  J.,  there  said  :  "Where 
the  employer  retains  control  over  the 
mode  and  manner  of  doing  the  work, 
and  an  injury  results  from  the  negli- 
gence or  misconduct  of  the  contractor, 
or  his  servant  or  agent,  the  employer 
is  placed  under  a  liability  equal  and 
simflar  to  that  which  exists  in  the  or- 
dinary case  of  principal  and  agent.'* 
Where  the  servants  of  N.,  while  grad- 
ing a  street,  under  a  contract  stipulat- 
ing that  the  city  officers  were  tcretain 
direction  of  the  work,  made  and  left 
an  excavation  in  a  public  street  over 
night,  without  guards  or  lights,  where- 
by plaintiff  was  injured, — held,  the 
city  was  responsible,  whether  the  in- 
jury arose  from  the  execution  of  the 
work  ordered,  or  was  the  result  of  the 
negligent  mode  of  execution  (St.  Paul 
V.  Seitz,  3  Minn.  297). 

"  Defendant  hired  N.  to  construct 
a  sewer,  paying  him  by  the  yard,  and 
giving  him  general  superintendence, 
but  reserving  the  right  to  dismiss  him 
if  he  did  not  do  the  work  satisfactor- 
ily.   Through  N.'s  negligence  plaintiff 


was  injured.  Defendant  had  himself 
taken  the  work  upon  a  contract,  in 
which  it  was  stipulated  he  should  not 
underlet  any  part  of  it.  Held,  N.  was 
under  defendant's  immediate  control, 
and,  therefore,  defendant  was  liable 
(Blake  v.  Thirst,  2  Hurlst.  &  C.  20). 
Defendant,  owning  a  warehouse  where 
plaintiff's  goods  were  stored,  hired  a 
person  by  the  day  to  superintend  its 
roofing.  The  superintendent  worked 
so  negligently,  or  unskillfully,  that 
the  warehouse  took  fire  and  was 
burned,  together  with  the  plaintiff's 
goods.  Held,  the  employer  was  re- 
sponsible (Morgan  v.  Bowman,  22 
Mo.  538).  Leonard,  J.,  there  said: 
"The  word  'servant'  ordinarily  in- 
dicates a  person  hired  for  wages  to 
work  as  the  employer  may  direct. 
,  .  .  Greer  was  not  employed  as  a 
job  man  to  put  the  roof  upon  the 
house.  He  was  bound  to  receive  his 
orders  in  respect  to  the  work  from  the 
defendant,  and  to  obey  them,  and  was 
subject  to  be  dismissed  at  any  mo- 
ment for  misconduct." 

'  In  Chicago  v.  Joney  (60  111.  383), 
where  the  city  contracted  with  third 
persons  for  the  deepening  of  a  canal, 
retaining  a  super\'isory  control  over 
the  work,  and  power  finally  to  dis- 
miss any  person  employed  by  the  latter 
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only  a  circumstance  to  be  taken  into  account,  raising  a 
presumption  that  the  person  doing  the  work  is  subject  in 
all  respects  to  the  will  of  his  employer,  but  not  conclusive, 
where  other  circumstances  exist  inconsistent  with  that 
idea.^ 

§  168.  Employer  not  liable  for  contractor's  negligence.— 
It  appearing,  from  the  definition  which  we  have  given  of  a 
contractor,  that  he  is  not  the  agent  or  servant  of  his  em- 
ployer in  relation  to  anything  but  the  specific  results  which 
he  undertakes  to  produce,  it  follows  that  his  employer  is 
not  responsible  to  third  persons  for  his  negligence,  nor  for 
the  negligence  of  his  servants,  agents,  or  subcontractors, 
in  the  execution  of  the  work.*  ^  To  use  the  language  of 


an  the  work^  it  was  held  the  doctrine 
of  respondeat  superior  applied,  Breese, 
J.,  saying:  "Here  was  dependence 
— ^serviency  in  the  contractors,"  and 
that  for  their  negligence  the  city  must 
be  held. 

^  In  Robinson  v,  Webb  (11  Bush, 
464),  defendant  contracted  with  the 
builder  that  the  latter  should  con- 
struct a  building  furnishing  all  the 
materials  and  labor.  The  work  was 
to  be  done  under  the  supervision  of 
an  architect  authorized  in  case  of  de- 
lay, to  employ  another  builder,  and 
without  whose  consent  the  builder 
was  not  to  sublet  any  of  the  work. 
Held,  a  third  person  damaged  by  the 
falling  of  a  wall  could  not  recover 
from  defendant. 

^  Chicago  V,  Robbins,  2  Black, 
418;  Kelly  V,  New  York,  11  N.  Y. 
432 ;  Hexamer  v,  Webb,  loi  Id.  377 ; 
Duncan  v.  Findlater,  6  Clark  &  F. 
894 ;  Allen  v,  Willard,  57  Penn.  St. 
374;  Allen  V.  Hayward,  7  Q.  B.  960; 
Reedie  v.  Northwestern  R.  Co.,  4 
Exch.  244 ;  Deford  v.  State,  30  Md.  1 79 ; 
Eaton  7/.  European,  &c.  R.  Co.,  59 
Maine,  520;  Hilliard  v,  Richardson,  3 
Gray,  349;  Barry  v.  St.  Louis,  17  Mo. 


121;  Kepperly  z/.  Ramsden,  83  111.  354. 
It  is  useless  to  multiply  citations ;  the 
principle  is  recognized  in  every  case 
cited  under  these  sections.  *'Whcn 
the  thing  contracted  for  cannot,  of  it- 
self, be  dangerous  or  injurious  to  oth- 
ers, unless  it  becomes  so  by  reason  of 
the  negligent  or  unskillful  manner  in 
which  the  work  is  done ;  and  while  it 
is  being  done,  an  injury  results  from 
such  negligence  or  unskillf ulness,  only 
the  persons  chargeable  with  the  n^li- 
gence  or  unskillfulness,  and  their  prin- 
cipals, are  liable "  (per  Bosworth,  C. 
J.,  G'Rourke  v.  Hart,  7  Bosw.  511, 
514).  Upon  this  principle,  defendants 
in  all  the  following  cases  were  held  not 
liable  for  the  injuries  suffered  by  plaint- 
iffs. Defendants,  having  received  per- 
mission to  buUd  a  sewer  under  the 
street  at  their  own  expense,  contracted 
with  A.  to  construct  it.  Through  the 
negligence  of  A.-s  workmen,  plaintifl^s 
horses  and  w£^on  were  injured  (Blake 
V.  Ferris,  5  N.  Y.  48).  Plaintiff  and 
defendant  were  owners  of  adjoining 
ancient  houses,  and  defendant,  consid- 
ering it  necessary  to  pull  down  and 
rebuild  the  front  wall,  ag^reed  with  a 
contractor  to  do  the  work  at  an  esti- 
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Baron  Rolfe :   "  The  party  employing  has  the  selection  of 
the  agent  employed  ;  and  it  is  reasonable  that  he  who  has 


mated  price.  The  workmen  of  the 
contractor,  in  pulling  down  the  wall, 
negligently  caused  the  front  wall  of 
plaintiff's  house  to  fall  (Butler  v.  Hun- 
ter, 7  Hurlst.  &  N.  826).  Defendant, 
a  butcher,  employed  a  licensed  drover 
to  drive  a  beast  through  London ;  the 
drorer  employed  a  boy  to  drive  it,  and 
the  boy's  negligence  in  driving  caused 
the  beast  to  run  into  plaintiff's  prem- 
ises (Milligan  v.  Wedge,  12  Ad.  &  £1. 
737).  Defendant  employed  B.  to  cut 
logs  and  deliver  them  to  him  at  a  fixed 
price  per  foot,  defendant  having  noth- 
ing to  do  with  them  until  they  arrived 
at  the  place  of  delivery.  Plaintiff  was 
injured  by  B.'s  negligoice  in  transport- 
ing the  logs  (Moore  v,  Sanbome,  2 
AGch.  519).  Defendants  contracted 
with  B.  to  cut  across  a  road:  but 
directed  that  only  half  of  the  road 
should  be  cut  through  at  once.  B.,  in 
cutting  entirely  through  the  road, 
tapped  a  culvert,  by  which  plaintiff's 
growing  crop  was  injured  (Steele  v. 
Southeastern  R.  Co.,  16  C.  B.  550). 
Defendants  gave  a  *^  job  "  to  a  person 
to  do  work  upon  their  railroad:  his 
servants,  while  at  work  upon  the  road, 
negligently  left  plaintiff's  bars  down, 
whereby  injury  occurred  to  him  (Clark 
V.  Vermont,  &c.  R.  Co.,  28  Venn.  103). 
Defendant  contracted  with  certain 
persons  to  build  its  road  under  the 
general  superintendence  of  its  presi- 
dent :  the  contractors,  without  the 
knowledge  or  sanction  of  the  presi- 
dent, committed  a  trespass  (Wesson 
V.  Seaboard,  &c.  R.  Co.»  4  Jones  [N. 
C]  Law,  379).  Defendants  con- 
tracted with  A.  to  draw  their  cars 
through  the  city :  through  the  negli- 
gence of  A.'s  servants,  plaintifTs  horse 
and  wagon  were  injured  (Schular  v, 
Hudson  River  R.  Co.,  38  Barb.  653). 


A  brig,  towed  by  a  steamboat,  came 
in  collision  with  a  schooner,  through 
the  negligence  of  the  master  and  crew 
of  the  steamboat,  over  whom  defend- 
ant, the  owner  of  the  brig,  had  no  con- 
trol (Sproul  V.  Hemmingway,  14.  Pick, 
i).  Zinc  manufacturers  contracted 
with  a  builder  for  the  roofing  of  a 
building.  They  employed  a  zinc 
worker  to  do  the  work  at  so  much  a 
yard,  he  employed  men  to  do  it  and 
paying  them.  A  death  was  caused  by 
negligence  of  one  of  the  workmen 
(Normile  v.  Braby,  4  Fost.  &  F.  962). 
A  licensed  drayman  was  employed  by 
defendant  to  cart  salt  at  so  much  per 
barrel ;  while  so  employed,  one  of  the 
barrels,  through  negligence  of  the 
drayman,  injured  a  third  person  (De 
Forrest  v.  Wright,  2  Mich.  368;  S.  P., 
McMullen  v,  Hoyt,  2  Daly,  271).  De- 
fendant hired  J.,  who  made  a  business 
of  such  work,  to  haul  timber.  J., 
having  his  horses  hitched  to  a  piece 
of  timber,  defendant's  foreman  said, 
"Goon."  J.  started  the  horses,  and 
the  immediate  result  ^as  to  swing  the 
timber  around  so  that  it  injured  plaint- 
iff. The  jury  found  the  timber  was 
being  hauled  by  J.  under  a  special 
contract,  and  defendant's  foreman  had 
not  been  negligent.  Held,  defendants 
were  not  responsible  (Dalton  z/.  Bache- 
lor, I  Fost.  &  Finl.  15).  Defendant, 
owner  of  a  house,  by  a  parol  agree- 
ment, employed  a  carpenter  to  add  a 
story,  the  latter  agreeing  to  furnish  the 
material  and  do  the  work  for  a  fixed 
sum.  By  negligence  of  the  carpenter^ 
the  house  fell  upon  plaintiff's  house 
(Conners  v,  Hennessy,  112  Mass.  96). 
Defendants  contracted  with  S.  &  D. 
to  drive  logs,  to  a  river,  down  to  de- 
fendants' mills,  and  place  them  in  their 
booms.     In  executing  the  contract,  a 
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made  choice  of  an  unskillful  or  careless  person  to  execute 
his  orders,  should  be  responsible  for  any  injury  resulting 
from  his  want  of  skill  or  want  of  care.  But  neither  the 
principle  of  the  rule  nor  the  rule  itself  can  apply  to  a  case 
where  the  party  sought  to  be  charged  does  not  stand  in  the 
character  of  employer  to  the  party  by  whose  negligent  act 
the  injury  has  been  occasioned  ; "  ^  though  the  employer  is 


jam    occurred     and    carried     away 
plaintifTs  bridge  (Pierreport  v.  Love- 
less, 72  N.  Y.   211).      A  contractor 
for  the  drilling  of  a  well  on  the  grounds 
of  defendant's  school  house,  left  his 
drilling  machine    unlocked  and  un- 
guarded.     In  his    absence,   plaintiff, 
one  of  the  children,  was  injured  while 
playing  with  it  (Wood  «/.  Independent 
School  Dist.,  44  Iowa,  27).    Defendant 
contracted  with  S.,  engaged  in  an  in- 
dependent employment,  that  the  latter 
should    dig   sand    from    defendant's 
land  and  deliver  it  at  the  furnace,  for 
a  fixed  price   per  load.    No  control 
over  S.,  as  to  the  manner  in  which  he 
was  to  execute  the  work,  was  reserved. 
PlaintifTs    child,    aged    four    years, 
straying  near  the  excavation,  which 
was  a  short  distance  from  the  street, 
and  had  been  left  in  a  dangerous  con- 
dition by  S.,  was   killed    by  falling 
earth.     Held,  S.  sustained  toward  de- 
fendant the  relation  of  an  independent 
contractor,  and   the  action  was  not 
maintainable  (Fink  v,  Missouri  Fur- 
nace Co.,  82  Mo.  276).    Where  A., 
having  a  license  to  lay  a  water  pipe  in 
a  street,  contracted  with  B.  to  dig  the 
ditch  and  lay  the  pipe,  the  former  to 
furnish  the  pipe  and  boxing,  but  to 
have  no  further  connection  with  the 
work,  it  was  held  B.  was  an  independ- 
ent contractor,  and  A.  not  responsible 
for  B.'s  negligence  (Smith  v.  Sim- 
mons,   103  Penn.   St.   32).     But  in 
Pendlebury  v.  Greenhaigh  (L.  R.,  i 
Q.  B.  Div.  36),  defendant,  a  surveyor 


of  highways,  appointed  by  the  vestry  of 
a  parish,  being  directed  to  raise  a 
certain  road,  contracted  with  G.  to  do 
the  labor  at  a  fixed  price  per  yard,  the 
vestry  furnishing  stone  and  materials. 
G.  worked  himself  and  employed  and 
paid  his  own  men,  and  the  surveyor 
employed  men  to  cart  materials,  set 
out  the  work,  and  determined  the 
levels,  but  had  nothing  to  do  with  the 
paving,  '' except  sui>erin tending  on 
behalf  of  the  committee."  Through 
omission  to  fence  and  light  the  place 
of  repair  plaintiff  was  injured.  The 
court  held  G.  contracted  for  nothing 
but  labor;  fencing  and  lighting,  how- 
ever, were  a  necessary  part  of  the 
alterations;  and  the  duty  in  this  re- 
gard rested  upon  the  defendant,  who 
was  held  liable.  Defendant  entered 
into  two  contracts  for  the  erection  of 
a  building,  one  with  0.,  by  which  he 
was  to  excavate  for  a  vault  in  the 
street,  and  build  the  wall  to  the  curb 
level ;  and  the  other  with  B.,  by  which 
he  was  to  furnish  the  g^nite  work. 
O.,  while  excavating,  surrounded  the 
locality  with  a  fence  which  fell  against 
plaintiff,  striking  his  head  against 
blocks  of  granite  left  in  the  street  by 
B.  Held,  defendants  were  not  liable 
(Martin  v.  Tribune  Asso.,  30  Hun, 

391). 

*  Recdie  v.  Northwestern  R.  Co., 

4  Exch.  244;  cited  with  approval  in 

Pack  V.  New  York,  8  N.  Y.  222,  225; 

Kelly  V,  New  York,  11  N.  Y.  432; 

Blake  v.  Ferris,  5  N.  Y.  48. 
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liable  for  such  consequences  as  naturally  flow  from  the  ex- 
ecution of  the  work  in  a  careless  manner.^  The  principle 
here  stated  is  now  perfectly  well  settled,  both  in  England 
and  America ;  but  this  conclusion  has  been  reached 
through  a  series  of  contradictory  decisions,  some  of  which 
have  not  been  overruled  by  name,  and  may  therefore  mis- 
lead the  student'    The  chief  difficulty  has  arisen  from  *an 


^  Past^  §  175;  Chicago  z^.  Robbins, 
2  Black,  418;  see  O'Rourke  v.  Hart, 
7  Bosw.  511;  Carman  t/.  Steuben- 
vfllc,  &c  R.  Co.,  4  Ohio  St.  399. 

*  The  first  of  these  decisions  was 
in  Bush  v.  Steinman  (i  Bos.  &  P.  404). 
It  was  there  held  the  owner  of  land, 
who  had  contracted  for  the  erection 
of  a  house,  was  liable  for  an  injury 
caused  by  the  negligence  of  a  sub- 
contractor, in  leaving  a  heap  of  lime 
on  the  highway.    This  decision  was 
approved  by  Ellenborough,  C.  J.,  who 
held  a  land-owner  responsible  for  the 
negligence  of  a  person  with  whom  he 
had  contracted  to  build  a  sewer  (Sly 
V,  Edgley,  6  £sp.  6).     In  Laugher  v. 
Pointer  (5  Bam.  &  Cr.  547),  the  court 
of  King's  Bench  was  equally  divided 
upon  the  question,  whether  the  owner 
.  of  a  carriage  was  liable  for  the  negli- 
gence of  a  driver  furnished  by  the 
keeper  of  a  livery  stable,  from  whom 
he  hired  the  horses  for  the  day,  such 
driver  receiving  no  wages  from  the 
stable  keeper,  but  only  a  gratuity  from 
the  carriage  owner.    The  two  judges 
who  held  that  owner  was  not  liable, 
distinguished  the  case  from  Bush  v. 
Steinman,   by  confining  that  case  to 
real   property.      In    McLaughlin    v. 
Pryor  (4  Man.  &  G.  48),  the  circum- 
stances were  similar,  except  that  there 
was   some   evidence   of   defendant's 
having  incited  the  driver  to  commit 
the  Injury;  a  verdict  against  him  was 
therefore  sustained.     In  Quarman  v. 
Burnett  (6  Mees.  &^W.  499),  the  same 


question  was  presented,  substantially, 
as  arose  in  Laugher  v.  Pointer,  and 
the  Court  of  Exchequer  unanimously 
held  the  owner  of  the  carriage  was 
nV>t  liable:  laying  great  stress  upon 
the  distinction  between  real  and  per- 
sonal property.    In  an  earlier  case,  it 
appeared  defendants  employed  A.,  a 
master  porter,  to  carry  away  barrels 
of  flour.    A.  used  his  own  tackle,  and 
employed  and   paid  his    own    men. 
While  his  men  were  at  work,  plaintiff 
was  injured  by  the  falling  of  a  barrel 
on  him,  the  tackle  failing.     Held,  de- 
fendants were   liable,   Littledale,  J., 
remarking :    'Mt  seems  to  me  to  make 
no    difference  whether    the    persons 
whose  negligence  occasions  the  injury 
be  servants  of  the  defendant,  paid  by 
daily  wages,   or  be  brought  to  the 
warehouse  by  a  person  employed  by 
the  defendant."     "The  law  is  the 
same  in  each  case"  (Randleson  v. 
Murray,  8  Ad.  &  El.  109).    Defend- 
ant's counsel    did  not  undertake  to 
controvert  the  decision  in    Bush  v, 
Steinman.    And  Den  man,  C.  J.,  re- 
marked:    *'  The  jury  would  no  doubt 
have  found  that  the  under  porters  were 
serxants  of  defendants,  had  the  ques- 
tion been  left  to  them."  This  case  was 
mentioned  in  Quarman  v.  Burnett,  and 
Rapson  v.  Cubitt,  as  one  which  might 
perhaps  be  sustained  as  applicable  to 
real  property  only.     Later  decisions 
have,  however,  entirely  overruled  this 
distinction,  and  declared  that  Bush  v. 
Steinman  is  not  law.    See  post^  §173. 
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attempt  to  distinguish  between  the  obligations  of  owners 
of  real  and  of  personal  property,  to  which  we  shall  pres- 
ently allude  :  ^  an  attempt  no  longer  made  by  any  court 

§  169.  Negligence  of  subcontractor  and  part-contractor. 
— The  same  principle  is  applicable  to  the  case  of  subcon- 
trafjtors ;  and  a  contractor  who  employs  another  contractor 
to  execute  the  whole  or  a  part  of  his  job,  leaving .  to  the 
latter  that  freedom  in  the  choice  of  means  which  we  have 
heretofore  described  as  part  of  the  attributes  of  a  con- 
tractor, is  not  liable  to  strangers  for  the  negligence  of  the 
subcontractor ;  *  and  the  subcontractor  may  again  sublet 


Randleson  v.  Murray  unquestionably 
falls  with  it 

^  See  §173. 

'  Slater  v.  Mersereau,  64  N.  Y. 
138;  Wray  v,  Evans,  80  Penn.  St. 
102.  In  Slater  v.  Mersereau,  64  N. 
Y.  138,  defendant,  who  had  contracted 
to  erect  a  building  on  the  land  of  his. 
employer,  subcontracted  for  the  ma- 
son-work with  masons  who  agreed  to 
cut,  when  directed,  a  recess  in  the  wall 
to  carry  off  the  water  from  the  roof. 
This  not  having  been  done,  water  ac- 
cumulated in  the  cellar,  in  consequence 
of  the  mason^s  negligence.  Held,  de- 
fendant was  not  liable  for  the  negli- 
gence of  the  latter  to  an  adjoining 
owner  upon  whose  premises  the  water 
overflowed,  doing  damage.  Defend- 
ant, a  builder,  was  employed  to  exe- 
cute certain  alterations  at  a  club- 
house, including  the  preparation  and 
fixing  of  gas  fittings.  He  made  a  sub- 
contract with  B.,  a  gas-fitter,  for  this 
part  of  the  work.  Through  B.*s  neg- 
ligence, the  gas  exploded  and  injured 
the  plaintiff.  Held,  defendant  was 
not  liable  (Rapson  v,  Cubitt,  9  Mees. 
&  W.  710);  cited  in  Parry  v.  Smith, 
L.  R.  4  C.  P.  Div.  325,  328,  where 
Lopes,  J.,  says  it  seem  to  have  been 
assumed    that    an    action  would    lie 


against  B.).  Defendant,  an  under- 
taker in  charge  of  a  funeral,  employed 
several  carriages,  one  of  which^  owned 
by  the  driver,  was  negligently  man- 
aged and  injured  plaintiff.  Held,  de- 
fendant was  not  liable  (Boniface  v. 
Relyea,  5  Abb.  N.  S.  259;  36  How. 
Pr.  457).  A.  contracted  with  B.  to 
make  alterations  in  a  house  owned  by 
him.  B.  entered  into  a  subcontract 
with  C,  to  do  the  plaster  work.  The 
house  was  duly  fenced  in  and  lighted 
at  night  C.  laid  down  a  lot  of  lime 
outside  the  fence,  and  D.,  driving  by 
at  night,  was  upset  and  killed.  Hdd, 
in  a  suit  against  A.,  B.,  and  C,  neither 
A.,  the  owner,  nor  B.,  the  contractor, 
was  liable  for  the  acts  of  C,  the  sub- 
contractor (Richmond  v,  Russell,  Hay^ 
1 1 5 ;  22  Scotch  Jur.  394).  In  Peanon 
v.  Cox  (L.  R.  2  C.  P.  Div.  369),  de- 
fendants, who  were  builders  and  con- 
tractors, having  finished  the  outside  of 
a  house,  removed  the  outer  boarding 
and  employed  a  subcontractor  to  do 
the  plastering.  During  the  progress 
of  this  work  a  tool  fell  from  a  window 
and  injured  the  plaintiff  who  was  pass- 
ing along  the  highway.  Held,  if  it  was 
the  duty  of  any  one  to  supply  protec- 
tion against  the  consequences  of  the 
falling  of  the  tool,  it  rested  on  the  sub- 
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all  or  a  part  of  his  work  and  thus  avoid  liability  for  its 
details.^  And  the  rule  is  applicable  to  the  case  of  a  con- 
tractor who  is  intrusted  with  only  part  of  an  entire  job, 
as  much  as  if  he  had  charge  of  the  whole.  Thus,  if  the 
owner  of  land  makes  separate  contracts  with  a  stone- 
mason, a  brick-layer,  a  carpenter,  and  a  plumber,  each  to 
do  the  work  of  his  own  trade  upon  a  single  house,  each 
of  these  mechanics  is  a  contractor,  within  the  meaning  of 
the  rule  already  stated,  as  much  as  if  he  had  agreed  to 
put  up  the  entire  building.*  Even  if  a  single  species  of 
work  upon  a  single  piece  of  property  should  be  divided 
between  two  or  more  contractors,  they  would  not  thereby 
necessarily  lose  the  character  of  contractors,  and  if  their 
employer  had  no  further  control  over  them  than  he  would 
have  over  a  contractor  for  the  whole  work,  he  would  not 
be  liable  for  their  negligence.' 


contractor,  not  on  the  defendants.    So 
in  Overton  v.  Freeman  (i  i  C.  B.  867), 
where  it  appeared  that  A.  contracted 
to  pave  a  district,  and  B.,  entered  into 
a  subcontract  with  him  to  pave  a  par- 
ticular street,  A.  supplying  the  stones 
and  his  carts,  held,  A.  was  not  liable 
for  injuries  caused  by  the  negligence 
of  the  servants  of  B.  in  leaving  a  heap 
of  stones  in  the  street;  the  fact  of  the 
act  complained  of  amounting  to  a  pub- 
lic nuisance  made  no  difference.    But 
evidence  of  a  subcontractor  must  be 
clear,  as  this  claim  for  exemption  is 
looked  upon  with  some  suspicion  (see 
Allen  V,  Willard,  57  Penn.  St.  374). 
Defendants  contracted  with  the  own- 
ers of  a  city  lot,  to  lay  a  pavement  in 
the  street  adjoining  it.    To  this  end 
they  hauled  brick  and  piled  them  in  the 
gutter  in  front  of  the  lot.  They  engaged 
B.  to  provide  sand  and  lay  the  brick, 
agreeing  to  pay  him  a  stipulated  price 
per  yard,  and  requested  him  to  provide 
lamps  on  the  bricks  while  the  work 
was  in  progress.  Plaintiff,  going  along 


the  street  at  night,  no  lamps  being 
visible  on  the  obstructions,  fell  and 
was  injured.  Held,  defendants  were 
liable;  B.  was  not  an  independent 
contractor,  but  the  servant  of  defend- 
ants (Wilson  V,  White,  71  Geo.  506). 
1  King  V,  Livermore,  9  Hun,  298 ; 
affirmed,  71  N.  Y.  605 ;  Wray  v.  Evans, 
80  Penn.  St.  102.  A  railway  company 
made  a  contract  with  A.  to  build  a 
part  of  their  line.  A.  made  a  sub- 
contract with  B.  to  erect  a  bridge  on 
it,  B.  made  a  subcontract  with  C.  to 
supply  the  scaffolding,  B.  supplying 
the  necessary  materials  and  lights 
also.  In  consequence  of  the  want  of 
a  sufficient  light  on  the  work,  plaint- 
iff was  injured.  Held,  in  action  against 
B.,  he  was  not  liable;  plaintiff's  rem- 
edy was  against  C.  (Knight  v.  Fox,  5 
Exch.  721). 

*  Martin  v.  Tribune  Asso.,  30  Hun, 

391. 

•  Where  A.  contracted  with  a  per- 
son to  furnish  and  set  the  marble  for 
the  front  of  a  building,  and  did  not 
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§  170.  Employer  not  liable  for  contractor's  servants.— A 
contractor,  not  being  himself  the  agent  or  servant  of  his 
employer,  it  follows  that  the  servants  employed  by  him 
upon  the  work  are  his  servants,  and  not  his  employer's, 
and,  of  course,  that  the  latter  is  not  responsible  for  their 
act  or  default.^     This  may  be  so,  even  where  his  employer 


interfere  or  reserve  any  right  of  inter- 
*  ference  with  the  work,  he  is  not  liable 
tor  injuries  caused  by  the  negligence 
of  the  contractor's  servants,  to  a  third 
person  (Potter  v,  Se)rmour,  4  Bosw. 
140).  "  When  we  once  arrive  at  the 
principle  that  employment,  control, 
and  supervision,  or  the  right  to  such, 
over  a  person  whose  neglect  was  the 
immediate  cause  of  the  injury,  is  to 
test  all  these  cases,  the  logical  result 
seems  inevitable,  that  such  rule  is  as 
applicable  to  contracts  for  distinct 
portions  of  a  building  as  to  a  contract 
for  the  whole  "  (per  Hoffman,  J.,  Pot- 
ter V.  Seymour,  4  Bosw.  140,  148). 

*  Reedie  v.  Northwestern  R.  Co., 
4  Exch.  244;  Blake  v.  Ferris,  5  N.  Y. 
48;  Hilliard  v.  Richardson,  3  Gray, 
349:  Allen  V,  Willardy  57  Penn.  St. 
374;  Scammon  v,  Chicago,  25  111.  424; 
Ditbemer  v,  Rogers,  66  How.  Pr.  35 ; 
s.  c.  13  Abb.  N.  C.  436;  compare 
Heaven  v.  Pender,  L.  R.  1 1  Q.  B.  Div. 
503 ;  Clare  v.  Nat.  City  Bank,  40  N. 
Y,  Superior,  104  [plaintiff  was  injured 
through  negligence  of  serv'ants  of  con- 
tractor altering  building  on  defend- 
ant's lot];  McCafferty  v,  Spuyten,  &c. 
R.  Co.,  61  N.  Y.  178  [plaintiff's  prop- 
erty was  damaged  by  rocks  blasted  by 
servants  of  contractor  constructing  de- 
fendant's road;  Dwight,  Comr.,  dis- 
senting, in  a  very  able  opinion].  The 
same  point  was  decided  in  Edmundson 
V,  Pittsburgh,  &c.  R.  Co.,  11 1  Penn. 
St.  316;  2  Atl.  R.  404,  where  defend- 
ant corporation  was  held  not  liable  to 
a  third  person  for  damage  to  his  land 
caused  by  the  negligent  blasting  of 


contractors,  the  company  having  re- 
tained no  right  but  to  have  a  finished 
job  delivered  to  it  within  a  ^)ecified 
time.  King  v.  Livermore,  9  Hun, 
298;  affd.  71  N.  Y.  605  [where  A- 
contracted  for  an  excavation  by  de- 
fendant B.,  who  sublet  or  assigned  his 
contract  to  defendant  C,  whose  serv- 
ants, by  negligence  in  performing  the 
work,  injured  plaintiff;  C.  was  held; 
A.  and  B.  were  discharged].  In 
Wray  v,  Evans  (80  Penn.  St  102), 
defendant  contracted  with  a  gas 
company  to  dig  trenches  and  lay 
pipes  in  streets  to  the  satisfaction  of 
the  company's  engineer,  who  was 
authorized  to  suspend  the  work,  and 
defendant  sublet  the  contract  to  A., 
subject  to  like  conditions.  Held,  de^ 
fendant  was  not  liable  to  plaintiff^  who 
fell  into  a  trench  left  open  by  A.'s 
servants,  and  was  injured.  The  same 
point  is  involved  in  nearly  all  the 
cases  cited  under  §  168.  And,  on  the 
other  hand,  the  contractor  can  re- 
cover, for  the  same  reason,  against 
his  employer,  for  an  injury  suffered  by 
him  through  the  negligence  of  the 
servants  of  the  employer,  they  not 
being  his  fellow-servants  (Mahew  v. 
Sullivan  Mining  Co.,  76  Maine,  100). 
Where  the  owner  of  land  was  sued  for 
damage  occasioned  by*  the  negligence 
of  a  contractor  in  leaving  an  excava- 
tion on  the  land  unguarded,  and,  not 
making  a  proper  defense,  was  com- 
pelled to  pay  a  judgment  recovered,  it 
was  held  he  had  a  remedy  over  against 
the  contractor  (Pfau  v,  Williamson,  63 
111.  16). 
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Stipulates  for  the  right  to  dismiss  any  of  the  servants  em- 
ployed upon  the  work,  for  the  power  of  dismissal  js  by  no 
means  equivalent  to  the  right  of  selection.^ 

§  171.  Employer  liable  for  servants  selected  by  him.— But 
servants  appointed  by  the  principal  employer  are  his  serv- 
ants, even  though  their  wages  are  paid  by  the  contractor.* 
This  is  not,  however,  to  be  understood  as  implying  that 
the  mere  recommendation  of  a  servant  to  a  contractor,  by 
the  latter's  employer,  is  enough  to  make  the  employer 
responsible  for  such  servant's  acts.  In  order  to  have  such 
an  effect,  the  recommendation  must  be  in  substance  a 
dictation  of  the  choice ;  and  this  must  be  ascertained  by  a 
consideration  of  all  the  circumstances.  If  the  contractor 
had  reason  to  fear  that  his  disregard  of  the  recommenda- 
tion would  lead  to  his  injury,  he  may  treat  it  as  a  positive 
selection  of  the  servant ;  but,  in  other  cases,  he  must  use 
his  own  discretion,  and  Ijear  the  entire  responsibility. 
Neither  does  the  employer  of  a  contractor  assume  any 


*  Where  a  railroad  company  en- 
gaged a  contractor  to  make  a  viaduct, 
and,  through  the  negligence  of  the 
latter's  workmen,  a  man  was  killed; 
held,  the  company  was  not  liable,  al- 
though it  reserved  to  itself  the  right 
of  dismissing  incompetent  workmen 
(Reedie  v.  Northwestern  R.  Co.,  4 
Exch.  244);  to  same  effect.  Cuff  v. 
Newark,  &c.  R.  Co.,  35  N.  J.  Law, 

17. 

'  Thus,  it  was  said  by  Parke,  B. 
(in  a  case  which  will  be  presently  cited 
upon  another  point),  where  defendants 
had  hired  a  driver  from  the  keeper  of 
a  livery  stable :  "  If,  indeed,  the  de- 
fendants had  insisted  upon  the  horse 
being  driven,  not  by  one  of  the  regular 
servants,  but  by  a  stranger  to  the  job- 
master, appointed  by  themselves,  it 
would  have  made  all  the  difference  '^ 
(Quarman  v,  Burnett,  6  Mees.  &  W. 
499).    Where  the  agreement  between 

Vol.  I— ig 


the  owner  and  master  was,  that  the 
former  should  make  contracts  for,  and 
receive,  the  freight,  and  pay  wharfage, 
and  the  master  should  receive  a  share 
of  the  freight  money,  pay  certain  ex- 
penses, and  be  allowed  to  select  em- 
ployees. Held,  that  this  was  not  such 
a  surrender  of  control  as  to  relieve  the 
owner  from  liability  arising  from 
negligence  in  the  management  of  the 
vessel  (Annett  v,  Foster,  i  Daly,  502). 
The  case  of  Annett  v. 'Foster  is  re- 
viewed in  Speed  v.  Atlantic,  &c.  R.  Co. 
(71  Mo.  303) ;  where  one  employed  by  a 
railroad  company  to  take  entire  charge 
and  control  of  the  business  of  loading 
and  unloading  freight  was  held  not  to 
be  an  independent  contractor;  there 
being  a  clause  in  the  contract  that 
all  the  business  "  was  to  be  done  in  a 
manner  satisfactory  to  the  superin- 
tendent of  defendant  and  subject  to 
his  control/* 
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liability  for  a  servant  of  the  latter,  by  simply  expressing  a 
preference  for  that  servant  over  others,  and  thus  inducing 
the  contractor  to  assign  to  him  the  work.^  Where,  how- 
ever, the  servants  actually  employed  upon  the  work  receive 
their  wages  directly  from  the  person  for  whose  benefit  the 
work  is  done,  the  presumption  is  that  they  are  his  servants, 
although  they  are  selected  and  superintended  by  another 
person  hired  by  the  former  to  render  that  service.* 

§  172.  Liability  for  servant  cotnpulsoriiy  employed — pilots. 
— A  pilot,  when  taken  on  board  a  vessel  without  any  legal 


*  Thus,  in  Quarman  v,  Burnett  (6 
Mees.  &  W.  499),  it  appeared  that  de- 
fendants hired  horses  and  a  driver 
from  a  livery-stable  keeper,  and  fur- 
nished a  suit  of  livery  for  the  wear  of 
a  particular  driver,  who  always  drove 
for  them  when  able  to  do  so.  Held, 
the  driver  was  not  the  defendants' 
servant ;  they  were  not  liable  for  his 
negligence  while  driving  their  carriage, 
Parke,  B.,  saying :  '*  It  seems  to  us, 
that  if  the  defendants  had  asked  for 
that  particular  servant,  amongst  many, 
and  refused  to  be  driven  by  any  other, 
they  would  not  have  been  responsible 
for  his  acts  and  neglects.  If  the 
driver  be  the  servant  of  a  job-master, 
we  do  not  think  he  ceases  to  be  so  by 
reason  of  the  owner  of  the  carriage 
preferring  to  be  driven  by  that  partic- 
ular servant,  where  there  is  a  choice 
amongst  more,  any  more  than  a  hack 
post-boy  ceases  to  be  the  servant  of  an 
inn-keeper,  where  a  traveler  has  a  par- 
ticular preference  of  one  over  the  rest 
on  account  of  his  sobriety  and  careful- 
ness." In  Jones  v,  Liverpool  (L.  R., 
14  Q.  B.  Div.  890),  D.  had  contracted 
with  the  defendant  to  supply  by  the 
day  a  driver  and  horse  to  drive  a 
watering  cart  belonging  to  defendant. 
The  driver  was  employed  and  paid  by 
D.,  and  was  not  under  defendant's 
direction  or  control,  otherwise  than 
that  its  inspector  directed  him   what 


streets  to  water.  Held,  the  defend- 
ant was  not  liable  for  the  driver's  neg- 
ligence. Grove,  J.,  says:  "I  am  of 
opinion  that  this  case  is  governed  by 
Laugher  t'.  Pointer  and  Quarman  v, 
Burnett."  In  Joslin  v.  Grand  Rapids 
Ice  Co.  (50  Mich.  516;  s.  c.  45  Am. 
R.  54),  C. ,  engraged  in  contract  work  on 
a  street,  hired  of  defendant  a  team  for 
his  own  business,  with  the  under- 
standing that  he  would  pay  to  de- 
fendant the  charge  for  team  and 
driver.  A  particular  driver,  S.,  was 
sent  at  C/s  request.  Owing  to  the 
negligent  driving  of  S.,  a  collision  oc- 
curred, injuring  plaintiff.  Defendant 
was  held  liable.  Cooley,  J.,  says: 
'*The  facts  make  the  case  unusual, 
and  there  is  ample  room  for  difference 
of  opinion  respecting  the  application 
of  the  general  principle.  But  the  case 
is  directly  within  Quarman  v.  Burnett, 
which,  whether  correctly  decided  or 
not,  has  been  too  often  and  too 
generally  recognized  and  followed  to 
be  questioned  now." 

*  Where  S.  engaged  C.  to  do  the 
carpenter  work  on  a  building,  super- 
intend all  the  work,  employ  all  the 
hands,  and  certify  all  their  bills,  S. 
paying  them.  Held,  that  C.  was  mere- 
ly the  agent  of  S.,  and  S.  was  liable 
for  the  negligence  of  the  carpenters 
(Samyn  v,  McClosky,  2  Ohio  SL  536). 
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compulsion,  is  considered  the  servant  of  the  owner,  who  is 
responsible  for  the  negligence  of  the  pilot  to  the  same 
extent  as  for  that  of  any  other  servant  :^(Jb«u)if  the  owner 
is  compelled  by  law  to  take  a  particular  pilot,  he  is  ifiet) 
Cthtia)  responsible.*  The  owner  is,  however,  liable  to  third 
persons  for  the  negligence  of  the  master  and  crew  in  all 
cases,  even  though  a  compulsory  pilot  is  on  board.*  And 
where  the  owner  is  at  liberty  to  make  a  selection  among 
pilots,*  all  qualified  for  the  service,  or  to  dispense  with  a 
pilot  altogether,  subject  to  the  payment  of  pilotage  for 
service  not  rendered,*^  he  is  liable  for  the  pilot's  negligence. 
There  is  no  implied  contract  between  the  owners  of  a 
ship  and  a  pilot  whom  they  are  compelled  to  employ,  that 
the  latter  shall  take  upon  himself  the  risk  of  injury  from 
the  negligence  of  the  ship-owner's  servants.* 

§  173.  Liability  of  owner  for  servants  employed  on  land. 
— ^There  is  nothing  in  the  nature  of  real  property  which 
requires  that  its  owner  should  be  held  to  a  stricter  liability 
than  the  owner  of  personal  property ;  and  he  is  not,  there- 
fore, responsible  for  the  negligence  of  persons  employed 
upon  his  land,  any  further  than  he  would  be  if  they  were 
employed  about  his  chattels.^     Many  attempts  have  been 


1 

< 


*  Yates  V,  Brown,  8  Pick.  23; 
Bussy  V.  Donaldson,  4  Dallas,  206; 
Shaw  V,  Reed,  9  Watts  &  S.  72; 
Fletcher  v,  Braddick,  5  Bos.  &  P.  182; 
The  Stettin,  Brow.  &  Lush.  199;  21 
L.  J.  [P.  &  D.]  208;  The  Lion,  L.  R. 
2  AdnL  102. 

'  Thus,  the  owner  is  exempt  if  re- 
quired to  employ  the  first  pilot  that 
offers  (National  Steam  Nav.  Co.  v, 
British,  &c.  Nav.  Co.,  Law  Rep.  3 
Exch.  330 ;  Story  on  Agency,  §  456a  / 
The  Halley,  L.  R.  2  P.  C.  193).  Other 
English  decisions  go  farther,  but  they 
are  founded  on  peculiar  statutes  (see 
Lucey  v,  Ingram,  6  Mees.  &  W.  302; 
M»lntosh  V.  Slade.  6  Bam.  &  Cr.  657 ; 


Bennet  v,  Moita,  7  Taunt  258 ;  Ritchie 
V,  Bowsfield,  Id.  309). 

'  The  Queen,  Law  Rep.  2  Adm. 
354;  The  Protector,  i  W.  Rob  45; 
The  Diana,  i  W.  Rob.  131 ;  Smith  v, 
Condry,  17  Peters,  20;  i  How.  [U. 
S.]28 

*  Martin  v,  Temperley,  4  Q.  B. 
298. 

"  Williamson  v.  Price,  16  Martin, 
399 ;  Yates  v.  Brown,  8  Pick.  23. 

•  Smith  V,  Steele,  L.  R.  10  Q.  B. 
125. 

'  Reedie  v.  Northwestern  R.  Co., 
4  Exch.  244 ;  Gayford  v.  Nichols,  9  Id. 
702;  Knight  V,  Fox,  5  Id.  721 ;  Over- 
ton V,  Freeman,  1 1  C.  B.  867 ;  Peachey 
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made  to  establish  such  a  distinction,  and  to  make  the 
owner  of  land  responsible  for  the  misuse  of  his  property 
by  contractors  and  their  servants ;  and  for  a  long  time  the 
courts  gave  it  a  certain  recognition  ;  but,  on  more  thorough 
consideration,  they  repudiated  it  altogether.^  Even  though 


t/.  Rowland,  13  Id.  182;  Blake  v,  Fer- 
ris, 5  N.  Y.  48 ;  Pack  v.  New  York,  8 
Id.  222 ;  Kelley  v.  New  York,  1 1  Id. 
432;  King  V,  N.  Y.  Central  R.  Co., 
66  Id.  181 ;  Hexamer  v,  Webb,  loi 
Id.  377 ;  Gourdier  v,  Cormack,  2  E.  D. 
Smith,  254;  Hilliard  v,  Richardson,  3 
Gray,  349;  Painter  v.  Pittsburgh,  46 
Penn.  St.  213;  DuPratt  v.  Lick,  38 
Cal.  691 ;  Robinson  v,  Webb,  1 1  Bush, 
464;  see  Burgess  v.  Gray,  i  C.  B.  578. 
The  rule  stated  in  the  text  has  been 
applied,  and  the  owner  of  real  property 
held  not  liable,  where  he  contracted 
with  a  third  person  for  the  purposes 
stated,  and  through  the  n^ligence  of 
the  contractor's  servants,  plaintiff  was 
injured,  as  follows :  contract  to  repair 
a  house  (Vanderpool  v,  Husson,  28 
Barb.  196) ;  contract  for  alteration  of 
a  building  into  two  dwelling  houses ; 
plaintiff  injured  by  lumber  left  in  the 
highway  in  front  of  plaintiff's  land 
(Hilliard  v,  Richardson,  3  Gray,  349) ; 
contract  for  building  a  wall  and  it  was 
blown  down  (Benedict  v,  Martin,  36 
Barb.  288);  contract  for  removal  of 
certain  awning  posts  and  an  iron  rail- 
ing fell  upon  plaintiff  while  passing 
(0*Rourkev.  Hart,  7  Bosw.  511);  con- 
tract for  addition  of  a  leader  to  a  house, 
and  water  flowed  into  the  premises  of 
plaintiff  (Gilbert  v.  Beach,  5  Bosw. 
445);  contract  for  digging  a  sewer, 
which  was  left  unfenced  and  unguard- 
ed, to  plaintiffs  injury,  and  which  the 
court  assumed  was  the  contractor's 
duty  to  g^ard  (Blake  v.  Ferris,  5  N. 
Y.  48;  see  Painter  v,  Pittsburgh,  46 
Penn.  St.  213);  contract  for  addition 
of  a  story  to  a  house,  and  it  fell  upon 


plaintiff's  house  (Conners  v.  Hennes- 
sey, 112  Mass.  96);  contract  to  grade 
a  street ;  dirt  and  stone  thrown  upon 
plaintiffs  lot  (Reed  v,  Allegheny,  79 
Penn.  St.  3cx>).  The  propositions 
of  the  text  were  cited  with  approval  in 
McCafferty  v.  Spuyten,  &c.  R.  Co. 
(61  N.  Y.  178),  where  a  railroad  com- 
pany was  held  not  liable  for  damage 
caused  by  rocks  cast  into  plaintifiPs 
grocery  through  an  overcharge  of 
powder  used  by  a  contractor  in  blast- 
ing for  the  purpose  of  constructing 
defendant's  road. 

^  The  history  of  the  decisions  and 
dicta  upon  this  point  is  worth  review- 
ing. The  distinction  seems  to  have 
been  first  suggested  by  Eyre,  C.  J.,  in 
Bush  V,  Steinman  (i  Bos.  &  P.  404). 
The  other  judges  did  not  put  their  de- 
cisions upon  that  ground.  In  Laugher 
V.  Pointer  (1826,  5  Bam.  &  Cr.  547), 
the  court  was  equally  divided  upon  the 
question  whether  the  rule  in  Bush  v, 
Steinman  should  apply  to  owners  of 
movable  property,  and  the  judges  who 
held  that  it  should  not  relied  much 
upon  this  distinction,  as  the  proper 
basis  for  the  judgment  in  the  earlier 
case  In  Quarman  v,  Burnett  (1840, 
6  Mees.  &  W.  499),  the  court  decided 
Bush  V.  Steinman  could  not  be  sup- 
ported on  any  other  ground,  but  inti- 
mated it  might  well  stand  upon  this. 
The  same  opinion  was  expressed  in 
Rapson  v,  Cubitt  (1842,  9  Mees.  &  W. 
710).  In  Milligan  v.  Wedge  (1840, 
12  Ad.  &  El.  737),  the  validity  of  this 
distinction  was  doubted ;  and  in  Allen 
V,  Hayward  (1845,  7  Q.  B.  960),  it  was 
practically  denied ;  but  it  was  not  untU 
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the  injury  be  caused  by  actual  contact  of  the  soil  with 
the  person  or  property  of  the  plaintiff,  yet  if  such  contact 
arises  from  the  act  of  a  mere  contractor  or  his  servant,  the 
owner  of  the  soil  is  not  liable.^ 


1S49  ^h^t  it  was  finally  passed  upon. 
At  that  time  a  case  was  argued  in  the 
Exchequer,  where  it  appeared  that  de- 
fendant contracted  with  A.  to  build  a 
portion  of  its  road.  In  building  a 
bridge  over  a  highway,  through  the 
negligence  of  A.'s  workmen,  p.  was 
killed  while  passing  underneath  the 
bridge,  by  a  stone  falling  on  him. 
Held,  his  administratrix  could  not  re- 
coyer  against  defendant  under  the 
statute,  the  accident  having  been 
caused  by  the  negligence  of  the  con- 
tractor's workmen  (Reedie  v.  North- 
western R.  Co.,  4  Exch.  244).  In 
this  case,  the  anthority  of  Bush  v. 
Steinman  was  strongly  pressed,  as 
establishing  the  doctrine  that  there 
was  a  distinction  between  the  liability 
of  the  owner  of  real  estate,  and  that 
of  the  owner  of  chattels,  for  their  neg- 
ligent management,  by  virtue  of  which 
the  fonner  is  liable  where  the  latter 
might  not  be.  But  the  court  (per 
Rolfe,  B.)  said:  ''On  full  considera- 
tion, we  have  come  to  the  conclusion 
that  there  is  no  such  distinction,  un- 
less, perhaps,  in  cases  where  the  act 
complained  of  is  such  as  to  amount  to 
a  nuisance;  and,  in  fact,  that  according 
to  the  modem  decisions,  Bush  v.  Stein- 
man must  be  taken  not  to  be  law,  or, 
at  all  events,  that  it  cannot  be  sup- 
ported on  the  ground  on  which  the 
judgment  of  the  court  proceeded." 
In  Overton  v.  Freeman  (1851,  11  C. 
B.  867),  which  was  decided  in  the 
same  court  which  decided  Bush  v, 
Steinman,  that  case  was  expressly 
overruled,  and  Reedie  v.  Northwestern 
R.  Co.  approved,  if  not  even  divested 
of  its  qualification  in  respect  to  a  nui- 


sance. In  Gayford  v.  Nichols  (1854, 
9  Exch.  702),  Bush  V.  Steinman  was 
again  cited  and  overruled;  and  since 
that  time  we  cannot  find  that  it  has 
ever  been  quoted  as  an  authority  in 
England.  All  the  recent  decisions  are 
opposed  to  it.  In  this  country  the 
doctrine  of  Bush  v,  Steinman  was  ap- 
proved and  applied  in  Lowell  v.  Boston 
&  Lowell  R.  Co.,  23  Pick.  24;  Stone 
V.  Cheshire  R.  Co.,  19  N.  H.  427; 
Wiswall  V.  Brinson,  10  Ired.  [N.  C.]* 
Law,  554  (Ruffin,  C.  J.,  dissenting); 
and  New  York  ii.  Bailey,  2  Denio,  433 
(per  Walworth,  Ch.,  and  Hand,  Sen- 
ator). But  it  has  since  been  wholly  re- 
pudiated in  New  York  (Blake  v.  Ferris, 
5  N.  Y.  48 ;  Pack  v.  New  York.  8  Id. 
222;  McCafferty  v.  Spuyten,  &c.  R. 
Co.,  61  Id.  178,  185;  King  v.  N.  Y, 
Central,  &c.  R.  Co.,  66  Id.  181,  184; 
and  other  cases);  in  Massachusetts 
(Milliard  v.  Richardson,  3  Gray,  349) ; 
in  New  Jersey  (Cuff  v.  Newark,  &c. 
R.  Co.,  35  N.  J.  Law,  17);  in  Penn- 
sylvania (Painter  v,  Pittsburgh,  46 
Penn.  St.  213;  Allen  v,  Willard,  57 
Id>  374;  Reed  V.  Allegheny,  79  Id. 
300);  in  Illinois  (Prairie  State,  &c. 
Co.  V.  Doig,  70  111.  52);  in  Texas 
(Cunningham  v.  International  R.  Co., 
51  Tex.  503);  and  most  of  the  other 
states.  No  case,  which  was  once 
esteemed  as  authority,  has  been  more 
completely  overthrown  (Cuff  v.  New- 
ark, &c.  R.  Co.,  35  N.  J.  Law,  17, 
22). 

>  So  held,  where  the  contractor 
with  a  city  for  the  grading  of  a  public 
street  injured  the  plaintiff  by  blasting 
rock  (Pack  v.  New  York,  8  N.  Y.  222 ; 
Kelley  v.    New  York,   11    Id.   432; 
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g  174.  Liability  of  employer  for  his  own  neglect.— Of 
course,  if  the  injury  complained  of  is  the  consequence  of 
the  neglect  of  a  duty  which  was  incumbent  upon  the  per- 
son for  whose  benefit  the  work  was  done,  and  not  upon 
the  contractor,  the  existence  of  the  contract  is  no  defense 
to  the  former.^  This  is  obvious  when  stated  as  a  general 
principle ;  but  in  the  practical  application  of  the  general 
rule  exempting  owners  from  liability  for  contractor's  neg- 
ligence, this  consideration  is  in  danger  of  being  over- 
looked. Thus,  in  the  leading  case  in  the  courts  of  New 
York  upon  the  general  rule,  the  person  employing  the 
contractor  was  held  not  liable  to  third  persons  for  the 
want  of  proper  guards  to  a  sewer,  which  the  contractor 
dug  in  a  public  street.^  It  was  assumed  that  it  was  the 
duty  of  the  contractor  to  place  such  guards  around  the 
excavation.  But  in  later  cases  it  has  been  held  that,  in 
the  absence  of  positive  stipulations  to  that  effect,  the  con- 
tractor owes  no  such  duty  to  his  employer,  whatever  he 
may  owe  to  third  persons.*    The  correctness  of  the  actual 


Blumb  V,  Kansas  City,  84  Mo.  112; 
McCafferty  v.  Spuyten,  &c.  R.  Co.,  61 
N.  Y.  178).  Defendants  contracted 
with  A.  to  remove  rocks  on  his  lot. 
A.,  being  about  to  blast,  sent  a  writ- 
ten notice  to  plaintiff  to  take  care  of 
his  property,  with  defendants*  name 
signed  to  the  notice.  Plaintiff  s  house 
was  injured  by  the  blast.  Held,^  de- 
fendants having  no  control  over  A., 
further  than  under  the  contract,  were 
not  liable  for  his  negligence  (Gourdier 
V.  Cormack,  2  £.  D.  Smith,  254). 

*  Bower  v,  Peate,  L.  R.  i  Q.  B. 
Div.  321.  The  owner  of  one  of  two 
adjoining  houses  employed  a  contract- 
or to  pull  down  his  house,  excavate 
for  new  foundations,  and  rebuild,  the 
contractor  taking  upon  himself  the 
risk  and  responsibility  of  shoring  and 
supporting,  as  far  as  might  be  neces- 


sary, the  adjoining  buildings  during 
the  progress  of  the  work,  and  to  make 
good  any  damage  which  might  be 
sustained  thereby.  The  adjoining 
bouse,  which  was  entitled  to  the  sup- 
port of  the  soil  of  the  lot  affected  by 
the  contract  was  injured  by  the  exca- 
vation. Held,  the  employer  of  the  con- 
tractor was  liable.  Cockbum,  C.  J., 
says :  ^*  There  is  an  obvious  difference 
between  committing  work  to  a  con- 
tractor to  be  executed  from  which,  if 
properly  done,  no  injurious  conse- 
quences can  arise,  and  handing  over 
to  him  work  to  be  done  from  which 
mischievous  consequences  will  arise 
unless  preventive  measures  are  adopt- 
ed." 

»  Blake  v.  Ferris,  5  N.  Y.  48. 

•  Buffalo  V,  Holloway,  7  N.  Y.  493. 
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decision  in  Blake  v.  Ferris  has  therefore  been  questioned 
in  the  court  which  made  it,*  and,  we  think,  with  justice ; 
while  the  correctness  of  the  doctrine  expressed  in  the 
opinion  of  the  court  in  that  case  has  always  been  acknowl- 
edged And  it  has  been  rightly  helcf  that,  where  a  plaintiff 
has  been  damaged  by  the  want  of  proper  precautions 
against  injury  to  the  public  from  work  done  by  a  con- 
tractor, the  employer  could  not  escape  liability,  without 
showing  that  the  contractor  had  neglected  to  perform  a 
duty  in  the  premises,  which  the  employer  had  a  right 
to  enforce.*  So,  if  the  employer  undertakes  to  supply  the 
contractor  with  anything  necessary  to  enable  the  latter 
to  avoid  injury  to  others  from  the  work,  the  employer, 
if  he  fails  to  supply  it,  cannot  avoid  liability  for  the  con- 
tractor's neglect  to  avoid  such  injury.*     But,  as  in  other 


*  Per  Comstock,  J.,  Storrs  v.  Utica, 
17  N.  Y.  104. 

'  Defendants,  who  had  contracted 
to  build  a  house,  employed  a  black- 
smith, at  a  fixed  price,  to  make  and 
finish  a  grating  on  the  front  area,  the 
0]>ening  for  which  was  left  without  a 
cover  or  fence.  Plaintiff  fell  through 
it  and  was  injured.  Held,  as  it  did 
not  appear  that  the  blacksmith  was 
bound  to  guard  and  protect  the  open- 
ing except  while  engaged  on  his  own 
work,  the  negligence  to  which  the  ac- 
cident was  owing  was  justly  imputable 
to  the  defendants  and  their  servants 
(McCleary  v.  Kent,  3  Duer,  27).  So, 
where  defendant,  owner  of  a  store, 
occupied  by  plaintiffs  as  sub-tenants 
of  his  lessees,  contracted  with  a 
builder  for  a  new  roof,  but  did  not 
bind  the  latter  to  use  means  to  keep 
out  the  rain  during  the  progress  of  the 
work,  defendant  was  held  liable  for 
damage  by  rain  (Sulzbacher  v.  Dickie, 
6  Daly,  469).  In  an  early  case,  A.  be- 
mg  employed  to  plaster  a  house, 
caused    two    openings    to    be    made 


through  the  wall  of  the  house  from  an 
adjoining  staircase.  He  did  not  cause 
them*to  be  closed  up  when  he  left  his 
work,  but  they  continued  to  be  used  by 
other  parties ;  and,  while  they  still  con- 
tinued open,  B.,  accidentally  entering 
one  of  them«  fell  through  the  floor  and 
was  injured.  Held,  on  appeal  to  the 
House  of  Lords,  A.  was  bound  to 
provide  against  accidents  only  while 
his  workmen  were  on  the  premises; 
this  duty,  on  his  leaving  the  work,  de- 
volved on  the  proprietor,  or  the  work- 
men next  employed ;  and  the  respon- 
sibility did  not  attach  to  the  first  open- 
ing of  the  passage,  but  to  the  subse- 
quent neglect  (Milne  v.  Smith,  2  Dow, 
290). 

*  Defendant  contracted  with  cer- 
tain persons  to  erect  a  building  on  his 
land.  While  the  work  was  going  on, 
the  defendant  agreed  to  furnish  cer- 
tain iron  pipe  necessary  for  it,  and,  in 
consequence  of  his  delay  in  furnishing 
it,  plaintiff's  premises  were  injured  by 
water  flowing  into  them.  Held,  de- 
fendant was  liable,  notwithstanding 
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cases,  the  employer  is  liable  only  for  the  proximate  conse- 
quences of  his  neglect ;  and  therefore,  where  he  had  simply 
neglected  to  furnish  necessary  materials  as  fast  as  the  con- 
tractor was  ready  for  them,  and  the  contractor  thereupon 
recklessly  proceeded  without  them,  the  employer  was  held 
not  liable  for  the  consequences  of  this  recklessness.^ 

§  175.  Liability  for  contractor's  unlawful  acts.— Where  a 
contractor  is  employed  to  do  an  unlawful  act,  e.  g.,  to 
make  an  excavation  in  a  highway,  without  authority  from 
the  proper  public  officer,*  or  to  create  a  nuisance,^  or  do 


another  person  had  contracted  with 
him  to  furnish  the  pipe  (Gilbert  v. 
Beach,  5  Bosw.  445,  455).  Where  a 
raining  company  contracted  for  certain 
work  in  the  mine,  but  agreed  to  pro- 
vide such  props,  &c.,  as  were  needed 
for  the  protection  of  the  contractor's 
servants,  it  was  liable  to  them  for  a  neg- 
lect to  do  so  (Lake  Superior  Iroi)  Co. 
V,  Erickson,  39  Mich.  492;  Kelly  v. 
Howell,  41  Ohio  St.  438). 

^  Slater  t/.  Mirsereau,  64  N.  Y.  138; 
aff 'g  5  Daly,  445.     See  ante,  §  31. 

'  Where  plaintiff  was  injured  by  a 
pile  of  stones  left  in  a  public  street  by 
servants  working  under  a  contract 
made  by  their  master  with  defendants, 
unlawfully  to  excavate  in  a  public 
street,  defendants  were  held  liable 
(Ellis  V.  Sheffield  Gas  Cons.  Co.,  2 
Ellis  &  B.  767).  Lord  Campbell,  C.  J., 
said :  *'  It  would  be  monstrous  if  the 
party  causing  another  to  do  a  thing 
were  exempted  from  liability  for  that 
act,  merely  because  there  was  a  con- 
tract between  him  and  the  person  im- 
mediately causing  the  act  to  be  done  " 
(lb.).  The  same  point  was  decided  in 
Congreve  v,  Morgan  (5  Duer,  495), 
affirmed,  sub  nom,  Congreve  v.  Smith 
(18  N.  Y.  79) ;  Creed  v.  Hartraann  (29 
N.  Y.  591) ;  and  in  Baxter  v.  Warner 
(6  Hun,  585).   But  where  the  act  which 


the  contractor  is  employed  to  do  is 
lawful,  e,g,^  working  an  iron  mine  for 
the  owners,  the  latter  may  relieve 
themselves,  by  contract  with  the 
former,  from  responsibility  for  any  in- 
juries to  the  workmen,  if  the  mine  is 
in  a  suitable  condition  when  handed 
over  to  the  contractor.  Nor  will  the 
case  be  altered  by  the  fact  that  when 
any  repairs  to  the  mine  are  to  be  exe- 
cuted by  the  contractor,  the  same  is  to 
be  done  under  the  supervision  of  the 
owners'  superintendent  (Samuelson  v, 
Cleveland  Iron  Mining  Co.,  49  Mich. 
104;  S.  c.  43  Am.  R.  456). 

»  Water  Co.  v.  Ware,  16  Wall. 
556;  s.  c.  below,  2  Abb.  U.  S.  261 : 
Robbins  v.  Chicago,  4  Wall.  657; 
Cincinnati  v.  Stone,  5  Ohio  St.  38; 
Clark  V,  Fry,  8  Id.  358;  Brusso  v. 
Buffalo,  90  N.  Y.  679;  Storrs  v,  Utica, 
17  Id.  104;  Logansport  v.  Dick,  70 
Ind.  65 ;  Jones  v.  Chantry,  4  T.  &  C 
63;  I  Hun,  613,  where  it  was  held 
that  defendant,  who  had  contracted 
for  the  erection  of  a  house  adjoining 
the  highway,  could  not  avoid  liability 
to  one  injured  by  collision  with  a  heap 
of  sand  directed  to  be  deposited  in  the 
highway  by  him,  on  the  ground  that 
the  act  was  done  by  a  contractor. 
See,  to  same  effect,  Hundhausen  v. 
Bond,  36  Wise.  29. 
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work  intrinsically  dangerous  to  others,  as  where  a  city  em- 
ployed a  contractor  to  blast  in  a  street  for  a  sewer ;  *  a  per- 
son injured  by  such  unlawful  act,  or  by  any  result  of  it, 
may  recover  daniages  from  either  the  contractor  or  the  em- 
ployer, or  both.  In  such  cases,  the  negligence  is  not  that 
of  the  contractor  alone:  it  is  that  of  the  employer,  in 
directing  him  to  do  an  act  which  in  its  nature  was  wrong- 
ful. 

§  176.  Omission  of'  duty  not  excused  by  contracting  to 
have  it  done.— Neither  can  any  one  escape  from  the  burden 
of  an  obligation  imposed  upon  him  by  law,  by  engaging 
for  its  performance  by  a  contractor.  Whatever  he  is 
bound  to  do,  must  be  done ;  and  though  he  may  have  a 
remedy  against  his  contractor  for  the  failure  of  the  latter 
to  discharge  his  duty,  strangers  to  the  contract  are  still 
at  liberty  to  enforce  the  rights  conferred  upon  them  by 
the  law,  without  noticing  the  contract*  Thus,  since  a 
municipal  corporation  is  bound  to  keep  its  streets  in  a  safe 
condition,  it  is  liable  for  an  injury  caused  by  the  want  of 
proper  guards  around  an  excavation^  made  in  the  street  by 
a  contractor  at  its  request*     So,  where  persons  making 


^  Joliet  V,  Harwood,  86  lU.  no. 

'  Mersey  Docks  Trustees  v.  Gibbs, 
L.  R.  I  H.  L.  93;  Pickard  v.  Smith, 
10  C.  B.  K.  S.  480.  Thus,  where  a 
railroad  company  is  bound  by  law  not 
to  detain  vessels  more  than  a  certain 
time  by  its  drawbridge,  and  owing  to 
defects  in  construction,  the  bridge 
causes  a  longer  detention,  the  fact 
that  it  was  built  by  contract  affords 
no  defense  (Hole  v.  Sittingbourne, 
&c.  R.  Co.,  6  Hurlst.  &  N.  488).  So 
the  occupier  of  a  house  is  not  ex- 
cused from  liability  for  an  open  coal- 
hole in  the  street,  by  the  fact  that  it 
iras  left  open  by  a  coal-carrier,  who 
ought  to  have  closed  it  (Pickard  v. 
Smith,  supra).     The  coal-carrier  is 


also  liable  (Whiteley  v.  Pepper,  L.  R. 
2  Q.  B.  Div.  276).  And  see  Allison  v. 
Western,  &c.  R.  Co.  (64  N.  C.  382). 
where  the  hirer  of  a  slave  was  held 
liable  for  an  injury  caused  by  gun- 
powder placed  by  the  servant  of  a 
contractor  in  the  room  which  the 
slave  was  directed  by  the  hirer  to 
occupy. 

•Storrsv.  Utica,  17  N.  Y.  104; 
St.  Paul  V,  Seitz,  3  Minn.  297,  Where 
the  injury  complained  of  arises  from 
the  nature  of  the  work  contracted  for, 
and  not  from  a  failure  to  execute  it,  it 
seems  that  the  employer  of  the  con- 
tractor must  be  liable  (lb.).  To  same 
effect,  Robbins  v.  Chicago,  4  Wall. 
657;  Brussot'.  Buffalo,  90  N.  Y.  679; 
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drains  on  their  land  are  required  by  statute  to  cover  them, 
or  to  refill  the  excavations  made  in  their  construction,  they 
are  liable  for  injuries  caused  by  their  contractor's  neglect 
to  perform  this  duty  as  it  ought  to  have  been  done  ;^  and 
where  one  obtained  a  license  from  a  city  to  incumber  its 
street,  in  order  to  perform  certain  work  which  he  there- 
upon let  to  a  contractor,  it  was  held  that  he  could  not 
shield  himself  by  such  contract  from  liability  for  the  abuse 
of  the  license  by  the  contractor,  amounting  to  a  nuisance, 
whereby  a  third  person  was  injured,"  Much  less  can  one 
relieve  himself  from  responsibility  for  the  non-performance 
of  his  own  express  contract,  by  making  a  contract  with 
another  person  to  perform  it.  And  this  principle  is  espec- 
ially to  be  borne  in  mind,  when  considering  a  claim  on  the 
part  of  a  contractor  to  be  relieved  from  responsibility 
for  the  defaults  of  a  sub-contractor.  On  the  other  hand, 
it  is  only  a  person  in  whose  favor  the  contract  creates  a 
duty  who  can  take  advantage  of  this  rule. 


Ironton  v,  Kelly,  38  Ohio  St.  50; 
Circleville  v,  Neuding,  41  Id.  46$; 
Wilson  V,  Wheeling,  19  West  Va.  323. 
See  the  chapter  on  Municipal  Corpo- 
rations for  other  illustrations. 

*  The  owner  of  certain  land  em- 
ployed a  contractor  to  make  a  drain 
therefor,  which  a  statute  made  it  the 
duty  of  the  owner  to  refill.  The  con- 
tractor not  properly  refilling  it,  the 


earth  in  it  subsided,  so  that  plaintiff 
fell  into  the  hole  made  therri>y  and 
was  injured.  Held,  defendant  coald 
not,  by  making  a  contract  for  the 
work,  avoid  his  responsibility  for  hav- 
ing the  drain  refilled,  and  therefore 
was  liable  (Gray  v,  Pullen,  5  Best  & 
S.  970,  981). 

*  Darmstaetter  v,  Moynahan,  27 
Mich.  1 83. 
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204.  Master's  liability    for   delegated 
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§  207.  Contributory  negligence. 

208.  Effect  of  servant's  knowledge  of 
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knowledge. 

2ia  Effect  of  notice  given  by  master. 

211.  True  rule  as  to  effect  of  notice. 

212.  Test  of  servant's  prudence. 

213.  Excusable    forgetfulness  of  serv- 

ants. 

214.  Servant  not  having  notice  of  dan- 

§er,  not  prejudiced  by  notice  of 
efect 

215.  Effect  of  continuance  in  service 

after  notice  of  defect. 

216.  Presumption  as  to  servant's  knowl- 

edge. 

217.  Means   of   knowledge,    how    far 

notice. 

218.  Application  of  rule  to  minors. 

219.  Duties  of  masters  to  minoVs. 

220.  Effect  of  servant's  knowledge  of 

defects  in  master  personally. 

221.  Servant's  duty  to  warn  master. 

222.  Burden  of  proof. 
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g  234.  Servants  must  be  in  same  common 
employment. 

235.  What    constitutes    common   em- 

ployment. 

236.  Who  are  in  common  employment. 

237.  Who  are  not  in  common  employ- 

ment. 

238.  Illinois  rule  as  to  common  em- 
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g  239.  Illustrations  of  common  employ- 
ment. 

240.  Illustrations  of  fellow-servants  in 

common     employment     under 
English  rule. 

241.  Illustrations  of  fellow-servants  in 

common  employment  under  all 
rules. 


§  177.  Exemption  of  master  from  liability  to  servant— 
We  now  have  to  consider  the  limitations  which  have  been 
devised  by  judges  to  the  general  rule  of  a  master's  liability 
for  the  negligence  of  his  servants,  by  which  his  own  servants 
have  less  claim  against  him  than  any  one  else  has.  In 
earlier  editions,  we  acquiesced  in  the  principal  English  and 
American  decisions  on  this  question,  outside  of  the  intol- 
erable rulings  of  the  Massachusetts  courts,  partly  from  the 
apparent  hopelessness  of  struggling  against  them,  and 
partly  beciause  we  had  elsewhere  criticised  so  many  judicial 
opinions,  that  we  began  to  feel  ourselves  in  danger 
of  just  censure  for  presumption.  We  now  regret  having 
yielded  to  this  feeling.  No  part  of  this  treatise  has  been 
more  useful  or  more  approved  by  the  highest  courts  than 
that  in  which  it  opposed  and  rejected  ill-considered  de- 
cisions ;  and  the  only  important  part  which  has  done  harm 
and  has  been  overruled  is  that  which  followed  the 
apparent  drift  of  authority.  It  is  proposed  now  to  dis- 
cuss all  these  questions  in  the  light  of  reason  and  on  some 
basis  of  principle.  The  general  rule  which  has  received 
the  sanction  of  all  the  English,  Irish  and  American  courts 
will  not  be  disputed ;  although  the  reasons  given,  even 
for  that,  have  been  often  declared  unsatisfactory  or  incom- 
prehensible, by  judges  who  assented  to  the  rule  itself.* 
Whatever  has  been  decided  by  both  the  Supreme  Court 

^  In  Lovell  V.  Howell  (L.  R.  i  C.  P.  the  immunity  of  the  master  in  these 

D.  161,  167),  Brett,  J.,  says:  **  Now,  I  cases  rests.     But  I  am  bound  by  law 

decline  to  say,  because  I  feel  a  diffi-  and  by  the  authority  of  decided  cases, 

culty  in  understanding  or  defining  it,  to  say  that  such  immunity  does  exist.'* 

what  is  the  precise  principle  on  which  *'  The  defense  of  common  employment 
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of  the  United  States  and  the  British  House  of  Lords,  is  ac- 
cepted without  further  question  ;  but,  in  view  of  the  fact  that 
those  two  great  authorities  differ  on  important  points,  we 
feel  at  liberty  to  discuss  everything  else  upon  principle. 
For,  although  starting  from  the  same  foundation,  the 
English  and  American  decisions  have  been  gradually 
diverging,  the  former  in  favor  of  the  master,  and  the  latter 
against  him,  until  English  decisions  upon  new  questions 
of  difficulty  are  practically  useless  in  most  American  courts. 
The  English  decisions,  moreover,  made,  as  the  controlling 
ones  have  been,  under  the  influence  of  a  class-interest,  and 
looking  solely  to  the  interest  and  convenience  of  a  single 
class,  have  gone  so  far  as  to  shock  the  moral  sense  of  that 
very  class,  and  have  compelled  a  legislature,  in  which  less 
than  ten  out  of  a  thousand  belonged  to  the  class  of  em- 
ployees, to  overrule  these  decisions  by  statute.  Since 
the  whole  of  this  new  law  consists  of  judicial  legislation 
the  example  of  the  British  Parliament,  composed  almost 
in  solid  mass  of  wealthy  employers,  in  repudiating  the 
judge-made  law  invented  solely  for  the  benefit  of  that 
class,  should  have  a  powerful  influence,  in  every  court  not 
yet  tied  up  by  precedents,  in  the  direction  of  enlarging 
the  responsibility  of  the  employing  class,  rather  than  of 
diminishing  it. 

§  178.  Reason  assigned  for  rule.— The  reason  usually 
assigned  for  the  exemption  of  masters  from  liability  to 
their  servants,  is  that  a  servant,  in  bargaining  for  his  wages 
takes  into  account  all  the  ordinary  risks  of  the  business 
upon  which  he  enters,^  and  obtains  a  compensation  which, 
upon   the  average,  covers  these  risks,  among  which  are 

has  little  of  reason  or  principle  to  sup-  public  policy  "  (per  Carpenter,  J.,  Ir 

port  it,  and  the  tendency  in  nearly  all  Zeigler  v,  Danbury,  &c.  R.  Co.,  52 

jurisdictions  is  to  limit  rather  than  Conn.  543). 

enlaige  its  range.  It  must  be  conceded  ^  A  servant,  on  entering  into  serv- 

that  it  cannot  rest  on  reasons  drawn  ice,  knows,  or  is  taken  to  know,  that 

from  considerations  of  justice  or  of  there  are  extraordinary  dangers  insep- 
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reckoned  the  negligence  of  fellow-servants,  and,  so  far  as 
he  is  aware  of  them,  the  defects  of  materials  (using  the 
word  in  a  large  sense)  employed  in  the  work.^  Dr- 
Wharton  thinks  that  this  principle  will  not  sustain  the 
rule,  because,  he  says :  *'  no  agreement  that  a  party  shall 
be    held   irresponsible  for    his    negligence     ...     is 


arable  from  such  service,  which  human 
care  and  foresight  cannot  always 
guard  against.  He  is  not  bound  to 
incur  these  known  perils,  incident  to 
the  service,  and  may  refuse  to  do  so ; 
or  he  may,  as  far  as  can  be  done,  pro- 
vide for  them  in  the  rate  of  compen- 
sation, or  otherwise.  But,  if  he  vol- 
untarily engages  to  serve,  in  view  of 
all  the  hazards  to  which  he  will  be 
exposed,  it  is  well  settled,  that,  as 
between  himself  and  his  employer,  he 
undertakes  to  run  all  ordinary  risks  of 
the  service ;  and  this  includes  the  risk 
of  injuries,  not  only  from  his  own 
want  of  skill  or  care,  but  likewise,  the 
risk  of  injuries  from  the  negligence  of 
his  fellow-servants.  This  doctrine, 
however,  must  be  taken  with  the 
qualification,  that  the  employer  must 
take  care  not  to  expose  the  servant  to 
any  risk,  by  associating  him  with  other 
servants  wanting  in  ordinary  skill  or 
care;  or  by  the  use  of  unsafe  or 
unsuitable  machinery,  or  other  cul- 
pable negligence  (Nashville,  &c.  R. 
Co.  2/.  Elliott,  I  Coldw.  611).  ''The 
general  rule,  resulting  from  con- 
siderations as  well  of  justice  as  of 
policy,  is,  that  he  who  engages  in  the 
employment  of  another  for  the  per- 
formance of  specified  duties  and  serv- 
ices, for  compensation,  takes  upon 
himself  the  natural  and  ordinary  risks 
and  perils  incident  to  the  performance 
of  such  services,  and  in  a  legal  pre- 
sumption, the  compensation  is  ad- 
justed accordingly.     And  we  are  not 


aware  of  any  principle  which  should 
except  the  perils  arising  from  the 
carelessness  and  negligence  of  those 
who  are  in  the  same  employment; 
perils  which  the  servant  is  as  likely  to 
know,  and  against  which  he  can  as  ef- 
fectually guard,  as  the  master  ^'  (Far- 
well  V.  Boston  &  Worcester  R.  Co.,  4 
Mete.  49).  See  further,  Holden  v,  Fitch- 
buiig  R.  Co.,  129  Mass.  268;  Little 
Rock,  &C.  R.  Co.  V,  Townsend,  41 
Ark.  382 ;  Toledo,  &c.  R.  Co.  v.  Black, 
88  111.  112;  Harrison  v.  Central  R.  Co., 
31  N.  J.  Law,  293;  State  v.  Malster, 
57  Md.  287;  Mad  River  R.  Co.  v. 
Barber,  5  Ohio  St.  541;  Morgan 
V,  Vale  of  Neath  R.  Co.,  L.  R. 
I  Q.  B.  149;  Warburton  v.  Great 
Western  R.  Co.,  L.  R.  2  Exch. 
30.  See  also  the  following,  which 
are  less  distinct  and  explicit  in  hold- 
ing that 'the  risks  included  are  pre- 
sumed to  have  been  considered  in 
estimating  the  compensation:  Gib- 
son V.  Erie  R.  Co.,  63  N.  Y.  449; 
Sweeny  z/.  Berlin,  &c.  Co.,  101  N.  Y. 
520 ;  Bartonshill  Co.  v.  Reid,  3  Macq. 
H.  L.  266,  265;  Yager  v,  Rec,  At- 
lantic, &c.  R.  Co.,  4  Hughes,  192. 

*  Sweeny  v.  Berlin,  &c.  Co.,  loi  N. 
Y.  529;  Cruty  v.  Erie  R.  Co.,  3 
T.  &  C.  244;  Chicago,  &c.  R.  Co.  v, 
Montgomery,  15  111.  App.  205;  Moul- 
ton  V.  Gage,  138  Mass.  390;  Green 
St.  &c.  R.  Co.  V.  Bresmer,  97  Penn. 
St.  103;  Smith  V,  Chicago,  &c.  R. 
Co.,  42  Wise.  520;  and  cases  in  the 
note  preceding. 
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valid."  *  That  ought  to  be  the  law,  if  it  is  not ;  *  but  it 
does  not  prove  that  a  contract  against  liability  for  an 
agenfs  negligence  is  void.  And  the  cases  cited  by  him 
only  hold  that  a  common  carrier  cannot  enforce  an  unrea- 
sonable restriction  of  his  liability  for  his  agent's  negligence ;  * 
a  principle  which  we  thoroughly  approve.  But  even  this 
principle  is  not  universally  accepted.*  We  know  of  no 
case,  prior  to  1874,  in  which  it  was  held  that  this  is  a  uni- 
versal rule,  applicable  to  all  persons;  and  decisions  can 
now  be  found  both  ways.*^  The  ingenious  invention  of 
Chief  Baron  Pollock,  that  no  member  of  an  establishment 
could  maintain  an  action  against  its  head  for  the  fault 
of  another  member,  which  he  was  never  weary  of  re- 
peating,* has  never  been  accepted  as  a  basis  for  this  rule  ; 
and  Dr.  Wharton's  proposed  principle,  that  a  co-adventurer 
assumes  the  consequences  of  all  risks  incidental  to  the 
business,  is  no  more  satisfactory.''  How  can  one  '^  assume," 
by  mere  force  of  circumstances,  a  risk  which  he  could  not 
assume  by  express  contract?  The  theory  that  public 
policy  requires  that  servants  should  have  no  remedy  against 

*  Wharton  Negligence,  §  199.  Griffiths  v.  Dudley,  L.  R.  9  Q.    B. 

*  See  Harrison  t^.  Central  R.  Co.,      Div.   357;  Western,   &c.    R.  Co.  v, 
31  N.  J.  Law,  293,  298.  Bishop,  52  Geo.  465;  Western,  &c.  R. 

■  See  cases  cited,  Id.  §  589.  Co.  v.  Strong,  Id.  461 ;  Galloway  v, 

*  It  is  not  the  common  law  of  Eng-  Western,  &c.  R.  Co.,  57  Id.  512 ;  see 
land  (McCawley  v,  Fumess,  &c.  R.  IngersoU  v.  Randall,  14  Minn.  400. 
Co.  L.  R.  8  Q.  B.  59);  New  York  They  were  held  void,  as  against 
(Blair  t/.  Erie  R.  Co.,  66  N.  Y.  313;  public  policy,  in  Roesner  v.  Hermann, 
Poucher  v.  N.  Y.  Central,  &c.  R.  Co.,  8  Fed.  Rep.  782 ;  10  Bissell,  486;  Lake 
49  N.  Y.  263;  Wilson  v,  N.  Y,  Central,  Shore,  &c.  R.  Co.  v.  Spangler  [Ohio], 
&c.  R.  Co.,  97  Id.  87);  New  Jersey  8  N.  E.Rep.  467;  Little  Rock,&c.  R. 
(Kinney  v.  Central  R.  Co.,  32  N.  J.  Co.  z/.  Ewbanks  [Ark.],  3  S.  W.  Rep. 
Law,  407) ;  Maryland  (Baltimore,  &c  808 ;  Kansas,  &c.  R.  Co,  v.  Peavey, 
R  Co.  V,  Brady,  32  Md.  333) ;  Illinois  29  Kans.  169  [decided  under  a  statute]. 
(Ill  Central  R.  Co.  v.  Read,  37  111.  In  Massachusetts,  Iowa,  Kansas,  and 
484)1  Michigan  (Hawkins  v.  Great  Alabama,  some  contracts  of  this  kind 
Western  R.  Co.,  17  Mich.  57).  are  made  void  by  statute. 

*  Contracts    exempting  .  masters  •  In     Abraham   v.    Reynolds,    5 

from  the  liability  to  their  servants,      Hurlst.  &  N.  143,  and  other  cases, 
imposed  by  law,  were  held  valid  in  '  Wharton  Negligence,  §  199. 
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their  masters,  in  such  cases,  because  the  absence  of  any 
remedy  will  make  them  more  careful  of  their  own  safety 
than  they  would  otherwise  be/  reminds  us  of  nothing 
so  much  as  the  opinion  of  Chief  Justice  Ruffin,  in  the 
days  of  slavery,  that  the  law  denied  any  remedy  for  any 
amount  of  torture  to  a  slave,  short  of  immediate  murder, 
out  of  humane  regard  to  the  best  interests  of  the  slaves 
themselves.*  There  is  quite  as  much  to  be  said  on  behalf 
of  the  latter  proposition  as  of  the  former ;  perhaps  more. 
We  fully  agree  with  Mr.  Horace  Smith,*  that  true  public 
policy  is  opposed  to  the  whole  rule  of  exemption  to  mas- 
ters as  against  their  servants,  and  that  accidents  would  be 
far  less  frequent,  and  the  public  interest  be  better  served, 
if  the  rule  were  entirely  abolished.  The  true  rule,  in  our 
opinion,  would  be  to  hold  masters  to  the  obligation  of  or- 
dinary care  in  each  of  their  agents,  as  well  toward  fellow- 
servants  as  toward  strangers,  but,  in  consideration  of  the 
well-attested  fact  that  the  familiarity  of  servants  with  dan- 
ger always  makes  them  more  careless  of  their  own  safety 


*  Farwell  v.  Boston  &  W.  R.  Co.,  4 
Mete.  49,  59.  With  regard  to  the 
** supposed  public  policy''  at  the 
foundation  of  the  rule,  Field,  J.,  well 
says:  "It  is  assumed  that  the  ex- 
emption operates  as  a  stimulant  to 
diligence  and  caution  on  the  part  of 
the  servant  for  his  own  safety  as  well 
as  that  of  his  master,  .  .  .  but 
it  may  be  doubted  whether  the  ex 
emption  has  the  effect  thus  claimed  for 
it.  We  have  never  known  parties 
more  willing  to  subject  themselves  to 
danger  of  life  or  limb,  because  .  .  . 
damages  could  be  recovered  by  their 
representatives  or  themselves  for  the 
loss  or  injury "  (Chicago,  &c.  R.  Co. 
V,  Ross,  112  U.  S.  377,  383). 

»  State  V,  Mann,  2  Dev.  [N.  C] 
Law,  263. 

■  "  It  should,  however,  be  remarked, 
that  probably,  in  point  of  fact,  no  such 


reasoning  exists  in  the  mind  of  a 
I^rson  undertaking  a  service,  and 
that,  on  the  contrary,  most  servants 
would  be  much  surprised  to  learn  the 
real  state  of  the  law.  It  has  also  been 
doubted  whether  the  law,  as  it  stands 
at  present,  is  not  injurious,  and  is  not 
calculated  to  induce  carelessness  in 
both  master  and  servant.  The  mas- 
ter does  not  care  to  know  what  care- 
less  acts  are  done  by  his  servants,  and 
the  servants  do  not  care  if  the  master 
does  not.  When  an  accident  happens, 
no  one  is  liable,  and  nobody  cares  ex- 
cept the  unfortunate  man  who  is  in- 
jured. It  is  doubted  whether  there  is 
sufficient  reason  for  departing  from 
the  ordinary  rule  that  masters  are  re- 
sponsible for  the  negligence  of  their 
servants,  but  not  for  acts  done  out  of 
the  course  of  their  employment.** 
Whitt.  Smith  Negligence,  138. 
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than  strangers  to  such  work  would  be,  to  raise  a  presump- 
tion of  contributory  negligence  on  their  part,  which  should 
not  be  overcome,  without  positive  evidence  of  their  due 
care  at  the  time  of  the  accident,  or,  if  that  is  impracticable, 
in  cases  of  death  or  loss  of  reason,  etc.,  of  their  constant 
habit  of  care  at  other  times.  We  can  see  no  principle  on 
which  the  rule  of  the  master's  exemption  from  liability  can 
stand,except  the  fiction  that  the  risk  is  considered  in  the  com- 
pensation ;  although  we  should  express  it  in  a  different  way. 

§  179.  The  real  reason.— If  the  exemption  of  masters 
from  liability  to  servants  for  the  negligence  of  fellow-serv- 
ants is  founded  upon  any  principle  whatever,  it  must  be 
upon  an  assumption  that,  in  a  majority  of  cases  so  large 
as  to  constitute  a  rule  for  all  others,  both  employer 
and  employee  tacitly  understand,  when  the  employment 
begins,  that  the  employee  is  not  to  expect  indemnity  from 
the  employer  against  the  negligence  of  other  persons  in 
the  same  common  employment.^  If  it  is  true  that  such  is 
the  universal  understanding  between  the  parties,  though 
unexpressed,  and  that  such  was  the  case  before  the  ques- 
tion had  ever  been  passed  upon  by  the  courts,  there  is  a 
good  foundation  for  the  rule,  in  all  cases  in  which  an 
express  contract  to  the  same  effect  would  be  binding.  For, 
upon  a  familiar  principle  of  the  law  of  contracts,  where 
both  parties  to  the  contract  of  hiring  have  in  fact  each 
understood  the  contract  in  that  sense,*  or  where  the  em- 
ployee entered  into  the  contract  of  service,  knowing  or 
suspecting  that  the  employer  understood  this  condition  to 
be  implied,'  the  condition  is  implied,  just  as  effectually  as 
if  it  had  been  put  down  in  writing.    And  if  such  a  mutual 

^  Harrison  z/.  Central  R.  Co.,  31  land  Ins.  Co.,  i  Sumn.  218;   Pars. 

N.  J.  Law,  293.  Contr.  6  ed.  475,  note  (a). 

■  See  Scrantomt'.  Booth,  29  Barb.  '  Barlow  v,  Scott,  24  N.  Y.  40; 

171;   Saltus  V,  Pruyn,  18  How.  Pr.  see  Mowatt  v.  Londesborough,  3  El. 

512;  Hartford,  &c.  R.  Co.  v.  Jackson,  &  B.  307;  Wheelton  v,  Hardisty,  8 

24  Conn.  514;  Hazard  v.  New  £ng-  Id.  284. 

Vol  1—20. 
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understanding  has  always  existed,  in  the  vast  majority  of 
<cases,  and  a  contrary  understanding  has  not  been  known 
to  exist  in  any  appreciable  number  of  cases,  such  a  state 
of  facts  creates  a  settled  usage,  the  terms  of  which  are 
implied  in  every  contract  from  which  they  are  not  ex- 
pressly excluded,*  even  though  one  of  the  parties  may  not 
have  known  of  the  usage  or  intended  to  assent  to  it,  so 
long  as  the  other  party  was  not  aware  of  that  circum- 
stance. These  are  well  known  principles  in  the  law  of 
contracts ;  and  they  are  properly  applicable  to  the  law  of 
master  and  servant.  And,  whatever  may  have  been  the 
fact  fifty  years  ago,  when  the  courts  began  to  evolve  this 
^branch  of  the  law,  we  think  that  it  must  be  conceded  that 
4:heir  long  course  of  decisions,  whether  originally  correct 
•or  not,  have  established  a  general  and  notorious  usage, 
which  every  intelligent  man  now  takes  into  account,  when 
-entering  into  a  contract  of  service  on  either  side.  We 
rshall  adopt  this  principle,  as  the  only  one  which  can  justify 
any  limitation  of  the  master's  liability  to  a  servant,  as  dis- 
tinguished from  a  stranger,  and  shall  apply  this  test  to  all 
questionable  decisions  and  doubtful  cases.  Those  adjudi- 
cations which  can  stand  under  this  test,  ought  to  stand ; 
and  the  sooner  all  others  are  overruled  the  better  will  be 
the  state  of  the  law.  If  those  cases  in  which  it  has  re- 
cently been  held,  that  all  express  contracts  limiting  the  lia- 
bility of  masters  to  their  servants,  are  void  as  against  pub- 
lic policy,  were  correctly  decided,  then  the  rule  of  limita- 
tion is  founded  upon  no  reason  whatever  ;  for  no  intelligi- 
ble reason,,  other  than  that  of  implied  contract,  has  ever 
been  suggested  by  the  courts ;  and  they  have  always  as- 
signed that  reason,  even  when  suggesting  others. 

§  180.  The  general  rule.— Under  the  principles  before 
stated,  it  must  be  conceded  to  be  settled  at  common  law 

^  Field  V,  Leiean,  6  Hurlst.  &  N.      617;  Pollock  v.  Stables,  I3  Q.  B.  76$; 

Dale  V,  Humfrey,  EL,  B.  &  £1.  1004. 


307 


LIABILITY    OF    MASTERS   TO   SERVANTS. 


[§i8o 


that  a  master  is  not  liable  for  injuries  personally  suffered 
by  his  servant  ^  through  the  negligence  of  a  fellow-serv- 
ant,* acting  as  such,'  while  engaged  in  the  same  common 
employment,*  unless  the  master  is  chargeable  with  negli- 
gence in  the  selection  of  the  servant  in  fault  ^  or  in  retain- 
ing him,  after  notice  of  his  incompetency.*  This  "  bad 
exception  to  a  bad  rule,"  as  Lord  Justice  Brett  called 
it,  in  his  testimony  before  a  parliamentary  committee, 
was  first  suggested  in  1837,  in  an  English  court,  in 
Priestley  v.  Fowler,^  in  which  the  precise  point  did  not 
arise.  That  case,  however,  is  always  spoken  of  as  the 
foundation  of  the  rule.  The  first  real  decision  of  the 
question  was  made  in  South  Carolina,  in  1841.®  This 
was  cited  and  approved  by  Chief  Justice  Shaw,  of  Massa- 
chusetts, in  1842,  in  the  Farwell  case,*  which  is  the  lead- 
ing case  on  the  question,  and  contains  all  the  reasoning 
in  favor  of  the  rule  which  is  worth  mentioning.      His 


1  See  a  curious  question  as  to  what 
constitutes  a  servant  within  this  rule, 
in  Fowler  v.  Lock,  L.  R.  7  C.  P.  272. 
See  also  Bradley  v.  N.  Y.  Central  R. 
Co.,  3  T.  &  C.  288;  affirmed,  62  N. 
Y.  99;  Kelly  V.  Johnson,  128  Mass. 
S3Q;  where  A.,  a  servant  of  B.,  re- 
covered of  C.  for  the  negligence  of 
C.'s  servants,  while  A.  was  aiding 
them  in  pursuance  of  their  false  rep- 
resentations that  B.  had  directed  him 
so  to  do.  A  postal  clerk  on  a  train, 
whatever  may  be  his  precise  status,  is 
not  within  the  rule  (Houston,  &c.  R. 
Co.  V.  Hampton,  64  Tex.  427).  A 
servant  cannot,  by  neglecting  to  act  as 
such,  entitle  himself  to  the  rights  of  a 
stranger  (Evans  v,  Atlantic,  &c.  R. 
Co.,  62  Mo.  49).  A  servant  may  re- 
cover for  injuries  to  his  wife  or  child, 
Ttgardless  of  this  rule  (Gannon  v, 
Housatonic  R.  Co.,  112  Mass.  234). 

*  Hutchinson  v,  York,  &c.  R.  Co., 
5  Exch.  343. 


'  When  a  fellow-servant  acts  in 
place  of  the  master,  the  rule  does  not 
apply.    See  {  204,  post, 

^  This  is  a  necessary  condition. 
See  §  234,  post. 

*  This  is  conceded  in  all  the  fore- 
going cases.  See  {  191,  post.  As, 
by  selecting,  for  employment  in  the 
management  of  machinery,  one  of 
whom  he  is  ignorant,  as  to  character, 
skill  and  qualifications,  and  without 
making  any  inquiries  in  reference 
thereto  (Indiana  Mfg.  Co.  v.  Millican, 
87  Ind.  87). 

*  See  Weger  v.  Pennsylvania  R. 
Co.,  55  Penn.  St.  460;  Chicago,  &c. 
R.  Co.  V,  Stafford,  16  111.  App.  84; 
Ohio,  &c  R.  Co.  V,  Collam,  73  Ind. 
261; 

»  3  Mecs.  &  W.  I. 

*  Murray  z/.  South  Carolina  R.  Co., 
I  McMull.  Law,  385. 

»  Farwell  v,  Boston  &  W.  R.  Co., 
4  Mete.  49. 
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opinion  was  followed  in  New  York  in  1844.^  The 
precise  point  was  first  decided  in  England  in  1850 
and  followed  ever  since.'  Since  then  it  has  been 
forced  upon  Scotland,  by  the  votes  of  English  judges 
overruling  the  Scotch  courts ;  •  and  it  has  been  accepted 
by  all   American   courts,  both  Federal  and   State.*  with 


1  The  Farwell  case  was  cited  with 
approval  in  New  York  in  1844,  in 
Brown  v.  Maxwell,  6  Hill,  592;  and 
expressly  adopted  in  185 1,  in  Coon  v, 
Syracuse,  &c.  R.  Co.,  5  N.  V.  492. 

■  Hutchinson  ff.Vork»  &c.  R.  Co.,  5 
Exch.  343;  Wigmore  v.  Jay,  Id.  3S4; 
Tamuit  V,  Webb,  18  C.  B.  797;  Mor- 
gan V.  Vale  of  Neath  R.  Co.,  L.  R.  i 
Q.  B.  149;  Searle  v.  Lindsay,  11  C. 
B.  N.  S.  429;  Griffiths  v,  Gidlow,  3 
Hurlst.  &  N.  648. 

*  See  a  review  of  this  doctrine  in 
Dixon  V,  Ranken  (14  Dunlop,  480), 
where  the  courts  of  Scotland  emphati- 
cally repudiated  it,  although  the  House 
of  Lords,  on  a  subsequent  appeal,  de- 
clared the  law  of  Scotland  to  be  the 
same  in  this  respect  as  that  of  Eng- 
land (Bartonshill  Coal  Co.  v.  Reid,  3 
Macq.  H.  L.  266). 

^  So  held  in  the  Federal  courts  of 
the  Untied  States  (Randall  v,  Balti- 
more, &c.  R.  Co.,  109  U.  S.  47S); 
in  Canada  (O'Sullivan  v.  Victoria  R. 
Co.,  44  Upper  Canada,  128) ;  in  New 
York  (Coon  v,  Syracuse,  &c.  R.  Co., 
5  N.  Y.  492 ;  Keegan  v.  Western  R. 
Co.,  8  Id.  175;  Russell  v.  Hudson 
Riv.  R.  Co.,  17  Id.  134;  Crispin 
V,  Babbitt,  81  Id.  516;  Alabama 
(Cook  V,  Parham,  24  Ala.  21,  36; 
Mobile,  &c.  R.  Co.  v,  Thomas,  42 
Ala.  672, 682) ;  California  (Yeomans  v. 
Contra  Costa  S.  N.  Co.,  44  Cal.  71 ; 
Hoganv.  Central  Pac.  R.  Co.,  49  Cal. 
128);  Colorado  {SMmmvjhzys  V,  Kan- 
sas Pac.  R.  Co.,  2  Col.  484;  Atchison, 
&c.  R.  Co.  V.  Farrow,  6  Col.  498); 
Connecticut  (Burke  v,  Norwich,  &c. 


R.  Co.,  34  Conn.  474;  Darrigan  v. 
New  York,  &c.  R.  Co.,  52  Id.  285); 
Georgia  (see  Georgia,  &c.  R.  Co.  v. 
Rhodes,  56  Geo.  64$) ;  Illinois  (Hon- 
ner  v,  Illinois,  &c  R.  Co.,  15  111.  550; 
Chicago,  &c.  R.  Co.  v.  Murphy,  53  lU. 
336;  PitUbuiigh,  &c.  R.  Co.  V.  Powers, 
74  111.  341) ;  Indiana  (Madison  R.  Co. 
V,  Bacon,  6  Ind.  205;  Pittsburigh,  &c. 
R.  Co.  V.  Adams,  105  Ind.  151);  lomm 
(Sullivan  v.  Mississippi,  &c.  R.  Co.,  11 
Iowa,  421 ;  Benn  v.  Null,  65  Id.  407); 
Kansas  (Union  Pacific  R.  Co.  v. 
Young,  8  Kans.  638) ;  Maine  (Blake  v. 
Maine  Cent.  R.  Co.,  70  Maine,  60); 
Maryland  (O'Connell  v,  Baltimore, 
&c.  R.  Co.,  20  Md.  212;  Hanrathy  v. 
Northern  Cent.  R.  Co.,  46  Md.  280); 
Massachusetts  (Farwell  v.  Boston,  &c 
R.  Co.,  4  Mete.  49;  Clifford  v.  Old 
Colony  R.  Co.,  141  Id.  564) ;  Michigem 
(Davis  V,  Detroit,  &c.  R.  Co.,  20  Mich. 
105 ;  Michigan  Cent.  R.  Co.  v,  Doian,  32 
Id.  510);  Minnesota  (Fraker  v,  St 
Paul,  &c.  R.  Co.,  32  Minn.  S4);  Mi^ 
souri  (Rohbach  v.  Pacific  R.  Co.,  43 
Mo.  187;  Lee  v,  Detroit  Bridge,  &c. 
Iron  Works,  62  Mo.  565) ;  New  Jersey 
(McAndrews  v.  Bums,  39  N.  J.  Law, 
118);  North  Carolina  (Ponton  v.  Wil- 
mington, &c.  R.  Co.,  6  Jones  N.  C 
Law,  245 ;  Hardy  v.  Carolina  Cent. 
R.  Co.,  76  N.  C.  5);  Ohio  (Mad  Riv- 
er, &c.  R.  Co.  V,  Barber,  5  Ohio  St 
541,  562  ;  Whaalan  v.  Mad  River,  &c. 
R.  Co.,  8  Id.  249);  Oregon  (Willis  v. 
Oregon  R.  &c.  Co.,  1 1  Oregon,  257) ; 
Pennsylvania  (Ryan  v,  Cumberland 
Valley  R.  Co.,  23  Penn.  St.  384;  Reese 
V.  Biddle,  112  Id.  72;  South  Carolina 
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only  some  qualifications  in  Kentucky  ^  and  perhaps  Lou- 
isiana.* 

§  i8x.  Effect  of  statutes.— Mere  general  language,  in 
statutes,  and  especially  in  codes,  declaring  persons  or  cor- 
porations to  be  liable  for  the  negligence  of  themselves  or 
of  their  servants,  in  such  broad  terms  as,  if  there  were  no 
rule  of  common  law  exempting  masters  from  liability  to 
their  servants,  would  undoubtedly  leave  no  room  to  imply 
such  an  exemption,  is  not  to  be  construed  as  abolishing 
the  exemption  of  the  common  law,  but  is  to  be  taken  as 
simply  affirming  the  general  liability  of  such  persons  or 
corporations,  subject  to  all  the  established  exceptions  of 
the  common  law.  Therefore  a  statute  prescribing  certain 
rules  and  declaring  that  a  corporation  neglecting  to  com- 
ply therewith  **  shall  be  liable  to  any  person  injured  for 
all  damages  sustained  by  reason  of  such  neglect,"  does  not 
alter  the  common  law  rule  so  as  to  make  a  corporation 
liable  to  its  servants  for  the  consequences  of  such  neglect 
on  the  part  of  a  fellow-servant.'    Nor,  on  the  other  hand» 


(Murray  v.  S.  Carolina  R.  Co.,  i  Mc- 
Mullan,  385) ;  Tenfiessee  (Fox  v.  Sand- 
ford,  4  Sneed  [Tenn.],  36);  Texas  (Price 
V,  Houston  D.  Nav.  Co.,  citing  numer- 
ous cases,  46  Tex.  535 ;  Railroad  Zo,v, 
Miller,  51  Tex.  270);  Vermont  {^tn^^v. 
Smith,  28  Verm.  59;  Hardt^.  Vermont, 
&c.  R.  Co.,  32  Verm.  473),  and  Wis- 
censin  (Cooper  v,  Milwaukee,  &€.  R. 
Co.,  23  Wise.  668);  overruling  Cham- 
berlain V.  Milwaukee,  &c.  R.  Co., 
II  Wise.  248,  in  the  same  court, 
solely  out  of  deference  to  the  over- 
whelming current  of  authority  in  other 
states.  In  Wilson  v.  Merry  (L.  R.  i 
Sc.  App.  326),  Lord  Cairns  objected 
to  the  use  of  the  term  *^  fellow-serv- 
ant/' as  inadequate  to  express  the  rule 
correctly.  It  certainly  did  not,  if  that 
case  was  rightly  decided.  But,  as  will 
presently  appear,  the  principle  of  that 


decision  is  not  accepted  by  the  Su- 
preme Court  of  the  United  States,  and 
has  been  condemned  by  the  British 
Parliament. 

^  In  Kentucky,  a  master  is  held 
liable  to  his  servant  for  the^^x^  neg- 
ligence of  a  fellow-servant  (Louisville, 
&c.  R.  Co.  V,  Robinson,  4  Bush,  507 ; 
Louisville,  &c.  R.  Co.  v,  Filbem,-  6  Id. 
574),  but  for  nothing  short  of  that 

*  In  Poirier  V.  Carroll  (35  La.  Ann. 
699),  Bermudez,  C  J.,  says:  '*We 
do  not  understand  the  doctrine  of 
common  employment  announced  in 
Priestley  v.  Fowler  (3  M.  &  W.  i), 
often  criticised^  and  possibly  overruled 
in  Hubgh  v.  R.  Co.  (6  La.  Ann.  49$), 
as  having  a  direct  bearing  upon  this 
case." 

'  Randall  v,  Baltimore,  &c.  R.  Co., 
109  U.  S.  478.    So,  also,  in  the  case 
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will  general  language  in  a  statute,  especially  a  code,  be 
construed  so  as  to  restrict  the  liability  of  masters  to  some- 
thing less  than  that  imposed  by  the  common  law,  where 
the  intent  of  the  legislature  to  produce  that  result  does 
not  plainly  appear.^ 

§  182.  Volunteer,  when  considered  senrant— One  who, 
without  being  requested  or  authorized  by  the  master  to  do 
so,  assists  servants  at  their  work,  is  deemed  to  be  their 
fellow-servant  within  the  meaning  of  the  general  rule,  so 
as  to  limit  the  liability  of  the  master  to  him,  even  though 
he  would  not  be  regarded  as  a  servant  in  such  a  sense  as 
to  make  the  master  liable  to  strangers  for  his  negligence.* 
This  is  so,  where  such  assistance  is  given  at  the  request  of 
the  servants ;  and  it  can  make  no  difference  in  his  favor 


of  a  statute,  declaring  that  railroad 
companies  shall  be  liable  for  all  dam- 
ages happening  to  any  person,  in  con- 
sequence of  the  neglect  of  their  agents 
(Carle  v,  Bangor,  &c.  R.  Co.,  43  Maine, 
269;  Sullivan  v.  Mississippi,  &c.  R. 
Co.,  II  Iowa,  421);  s.  P.  Railroad  Co. 
V.  Rush,  15  Lea  [Tenn.],  150. 

*  Northern  Pacific  R.  Co.  v.  Her- 
bert, 116  U.  S.  642. 

'  ^^g  V,  Midland  R.  Co.,  i 
Hurlst.  &  N.  773 ;  Potter  v.  Faulkner, 
I  Best  &  S.  800:  Osborne  v,  Knox, 
&c.  R.  Co.,  68  Maine,  49.  In  that 
case  the  master  of  a  ferry-boat,  whose 
duty  it  was  to  transport  cars  of  de- 
fendant across  a  river,  left  his  boat 
at  the  request  of  the  conductor  of  de- 
fendant's train,  and  unshackled  the 
loaded  cars  by  pulling  the  connecting 
bolt.  While  so  doing  he  was  caught 
between  the  cars  and  crushed.  Held 
that  defendant  was  not  liable.  In 
Potter  V,  Faulkner  (i  Best  &  S.  800), 
Erie,  C.  J.,  said:  **This  is  the  case 
of  one  who  volunteers  to  associate 
himself  with  the  defendant's  servant 
in  the  performance  of  his  work,  and 


that  without  the  consent  or  even 
the  knowledge  of  the  master.  Such 
a  one  cannot  stand  in  a  better  posi- 
tion than  those  with  whom  he  as- 
sociates himself  in  respect  to  their 
master^s  liability;  he  can  impose  no 
greater  obligation  upon  the  master 
than  that  to  which  he  was  subject  in 
respect  of  a  servant  in  his  actual  em- 
ploy. And  it  is  clear  law  that  the 
master  would  not  have  been  liable  if 
the  servant  below  had  been  injured  by 
the  negligence  of  the  servants  above." 
The  contrary  decision  was  made  in 
the  Scotch  case  of  Little  v.  Summer- 
lee  Iron*  &  Coal  Co.  (27.Jur.  135;  17 
Dunlop,  310;  Hay,  207).  In  Penn- 
sylvania Co.  V,  Gallaher  (40  Ohio  St. 
637),  an  employee  of  a  railroad  com- 
pany, while  repairing  a  freight  car, 
called  upon  his  son,  aged  eleven  years, 
to  assist  him,  who,  while  doing  so, 
was  injured  by  other  servants  of  the 
company  backing  a  train  down  on 
him.  The  company  was  held  liable; 
the  court  considering  that  the  father 
had  an  implied  authority  to  call  for 
mechanical  assistance. 
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that  the  person  rendering  such  assistance  does  so  unasked 
or  even  against  the  will  of  the  master,  or  of  the  servants^ 
or  both.  In  such  case  he  may  be  a  trespasser ;  and  if  so^ 
he  diminishes  his  right  to  recover  for  an  injury  received 
under  such  circumstances,  by  his  contributory  fault.  On 
the  other  hand,  if  his  assistance  is  rendered  at  the  request 
of  the  master,  he  becomes  for  the  time  a  servant  in  every 
legal  sense. 

§  183.  Who  is  a  volunteer  assistant— It  is  not  every 
act  of  literal  assistance  to  a  servant  that  makes  the  person 
doing  it  an  **  assistant "  within  the  scope  of  the  term  as  we 
have  just  used  it.  The  act  must  be  done  with  the  inten- 
tion of  rendering  a  service  to  the  master.  If  done  for  the 
benefit  of  any  one  else,  and  the  person  doing  it  does  so  only 
because  he  cannot  otherwise  effect  his  own  purpose,  he 
may  be  a  trespasser,  but  he  is  not  in  any  sense  a  servant  of 
that  master.  Thus,  if  a  horse  is  running  away,  and  is  stopped 
by  a  person  otherwise  in  danger  of  being  run  over,  such  per- 
son does  not  thereby  become  in  any  degree  a  servant  of  the 
owner  of  the  horse.  So  one,  whose  house  is  threatened 
by  the  spread  of  a  fire  in  his  neighbor's,  does  not  lose  any 
rights  as  a  stranger  by  helping  to  put  out  the  fire.^ 


^  The  cases  of  Degg  v.  Midland 
R.  Co.,  and  Potter  v,  Faulkner  were 
distinguished  in  Wright  v.  Northwest- 
cm  R.  Co.,  L.  R.  I  Q.  B.  Div.  252; 
where  the  defendant  was  held  liable 
to  one  who  was  assisting  its  servants, 
in  deliyering  to  him  his  own  goods, 
for  an  injury  received  by  him  during 
the  process  df  delivery,  occasioned  by 
the  negligence  of  defendant's  servants. 
Coleridge,  C.  J.»  says:  '*It  is  plain, 
therefore,  that  the  plaintiff  was  not 
acting  merely  as  a  volunteer,  in  which 
case  he  would  have  been  bound  to 
take  all  risks  upon  himself  which  he 
met  with  in  the  employment ;  nor  was 
it  the  case  of  master  and  servant,  in 


which  case  the  defendants  would  not 
have  been  liable  for  the  negligence  of  a 
fellow-servant.  But,  the  defendants 
being  bound  by  contract  to  deliver  the 
heifer  to  the  plaintiff,  they,  by  their 
representative,  the  station-master,  al- 
lowed the  plaintiff  to  take  part  in  the 
delivery,  and  they  were  therefore 
bound  to  see  that  he  did  not  get  in- 
jured by  the  negligence  of  their  serv- 
ants." This  case  was  followed  in 
Mclntire  St.  R.  Co.  v,  Bolton  (43  Ohio 
St.  224),  where  a  street-railway  com- 
pany was  held  liable  to  a  passenger 
who,  at  the  request  of  the  driver,  as- 
sisted in  pushing  a  car  on  a  siding, 
for  an  injury  suffered   through   the 
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§  184.  Master  does  not  insure  against  risks  incident  to  the 
business.— The  master  is  not  bound  to  protect  his  serv- 
ants, at  all  hazards,  against  all  defects  in  materials  or  in- 
struments used  in  his  work,  nor  against  the  risks  and 
perils  of  the  business.  The  contract  of  employment  does 
not  imply  an  absolute  warranty  that  the  materials  and  in- 
struments furnished  shall  be  sound  or  fit  for  the  purposes 
to  which  they  are  applied,^  nor  that  the  servant  shall  not 
be  exposed  to  extraordinary  risks.*    A  master  is  not  liable 


negligence   of  the  driver  of  another 
car. 

*  Armour  V.  Hahn,  iii  U.  S.  313 
[projecting  timber  giving  way].  This 
is  substantially  the  form  in  which  the 
doctrine  is  stated  in  Ormond  v,  Hol- 
land. EL,  Bl.  &  El.  102;  Hard  v,  Ver- 
mont, &c.  R.  Co.,  32  Verm.  473;  Col- 
umbus, &c.  R.  Co.  V,  Webb,  12  Ohio 
St.  475;  Mad  River,  &c.  R.  Co.  v. 
Barber,  5  Id.  541;  Indianapolis,  &c. 
R.  Co.  V.  Love,  10  Ind.  554;  Murphy 
V,  Crossan,  98  Pennu  St.  495;  Sykest^. 
Packer,  99  Id.  465  [in  construction  of 
building,  plaintiff,  a  rigger,  injured  by 
falling  rafters] ;  Ladd  v.  New  Bedford, 
&c.  R.  Co.,  119  Mass.  412  [road  mas- 
ter injured  by  breaking  of  switch]; 
Indianapolis,  &c.  R.  Co.  v.  Toy,  91  111. 
474  [fireman  injured  by  explosion  of 
boiler] ;  Richardson  v.  Cooper,  88  111. 
270  [machine  which  had  previously 
been  abundantly  sufficient,  but  fell  out 
of  repair  unknown  to  mstster].  **An 
employer  does  not  undertake  absolutely 
with  his  employee  for  the  sufficiency 
or  safety  of  the  implements  and  facil- 
ities furnished  for  their  work,  but  only 
for  the  exercise  of  reasonable  care  in 
that  respect*  and  where  injury  to  an 
employee  results  from  a  defect  in  the 
implements  furnished,  knowledge  of 
the  defect  must  be  brought  home'  to 
the  employer,  or  proof  given  that  he 
omitted  the  exercise  of  proper  care  to 
discover  it.      Personal  negligence  is 


the  gist  of  the  action  "  (per  RapaUo, 
J.,  Devlin  v.  Smith,  89  N.  Y.  470). 
Where  the  proper  oncers  of  a  corpo- 
ration were  justified  in  the  beUef.  that 
a  certain  quantity  of  grain  could  be 
safely  stored  on  a  floor  of  their  build- 
ing, the  fact  that  the  floor  gave  way, 
without  warning,  was  held  not  suflki- 
ent  to  render  the  corporation  liable  in 
damages  to  an  employee  injured  there- 
by (DUlon  V.  Sixth  Av.  R.  Co.,  48  N. 
Y.  Superior,  283 ;  aff'd,  97  N.  Y.  627). 
The  liability  of  an  employer  for  de- 
fective machinery  depends  not  on  the 
fact  that  the  defects  are  latent  and 
unknown,  but  on  the  question  of 
proper  care  in  selecting  the  machinery 
and  keeping  it  in  repair  (Gunter  v. 
Graniteville    Mfg.     Co.,     15    S.    C. 

443). 

'  Compare  Chicago,  &c.  R.  Co.  v. 

Swett,  45  111.  197,  in  which  language 
apparently  inconsistent  with  the  text 
is  used,  but  which  must  be  limited  by 
considering  that  the  case  was  pre- 
sented on  demurrer  and  said,  in  Tole- 
do. &c.  R.  Co.  V.  Conroy,  68  111.  567,  to 
have  been  qualified  by  Illinois  Cent- 
ral R.  Co.  V,  Philips,  49  111.  234,  and 
Pittsburgh,  &c.  R.  Co.  v.  Thompson, 
56  III.  138.  Compare  also,  Gibson 
V,  Pacific  R.  Co.,  46  Mo.  163; 
Jones  V,  N.  Y.  Central,  &c.  R.  Co., 
22  Hun,  284  [brakeman  killed  by 
breaking  of  a  round  of  a  ladder  on 
side  of  freight  car];    Smoot  v.  Mo- 
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to  his  servant  for  any  defects  in  the  materials  furnished 
to  the  latter  for  use  in  the  master's  service,  unless 
he,  or  those  entrusted  by  him  with  the  selection  or  in- 
spection of  such  materials,  omitted  to  use  ordinary 
care  in  such  selection  or  inspection,^  or  omitted  to 
warn  the  servant  of  their  defects.  A  railroad  com- 
pany is,  therefore,  not  prima  facte  liable  to  any  of  its 
servants  for  defects  in  its  rolling  stock,*  rails,*  ties*   or 


bile,  &c.  R.  Co.,  67  Ala.  13  [brakeman 
injured  while  coupling  cars,  by  rea- 
son of  a  broken  strap  which  supported 
bumper] ;  Little  Rock,  &c.  R.  Co.  v. 
Duffey,  35  Ark.  602  [trackman  injured 
by  a  defective  spike  maul] ;  Lake  Shore 
R.  Co.  V,  McCormick,  74  Ind.  440 
[brakeman  injured  by  catching  his 
foot  in  switch  frog,  while  coupling 
cars];  Riley  v,  Baxendale,  6  Hurlst. 
&  N.  446  [porter  killed  at  a  station  by 
a  railway  truck] ;  Seaver  v,  Boston  & 
Maine  R.  Co.,  14  Gray,  466  [carpenter 
in  employ  of  defendant,  riding  from 
work,  injured  by  breaking  of  axle,  and 
lack  of  safety  beams] ;  DeGraff  v.  N.  Y. 
Central,  &c  R.  Co.,  76  N.  Y.  131  [defect 
in  brake  chain,  not  discoverable  by 
usual  means] ;  Hanrathy  v.  Northern 
Central  R.  Co.,  46  Md.  280  [alleged 
defect  in  steam  hammer];  AUerton 
Packing  Co.  v,  Eg^n,  86  111.  253 
[explosion  of  steam  tank] ;  Nashville, 
&c.  R.  Co.  V.  Jones,  9  Heisk.  273 
[explosion  of  boiler]. 

^  So  held,  where  the  origin  of  the 
defect  did  not  appear  (Warner  v. 
Erie  R.  Co.,  39  N.  Y.  468;  Ormond 
V.  Holland,  El.,  B.  &  El.  102  ;  Flynn 
V.  Beebe,  98  Mass.  575;  Columbus, 
&c.  R.  Co.  V,  Webb,  12  Ohio  St. 
47S')  Hayden  T/.  Smithville  Mfg.  Co., 
29  Conn.  548;  Buzzell  v.  Laconia 
Mfg.  Co.,  48  Maine,  113 ;  Priestley  v. 
Fowler,  3  Mees.  &  W.  i),  and  also 
where  it  appeared  that  the  defect  was 
occasioned  by  the  incompetency   or 


neglect  of  a  fellow-servant  (Tarrant  v 
Webb,  18  C.  B.  797;  Wigmore  v. 
Jay,  5Exch.  354;  Brown  v.  Accring- 
ton  Co.,  3  Hurlst.  &  C.  511 ;  Wonder 
V,  Bait.  &  Ohio  R.  Co.,  32  Md.  411 
[defective  brake]) ;  but  these  cases  are 
not  generally  recognized  in  America 
as  sufficient  authority  for  so  broad  a 
proposition. 

■  Hard  v.  Vermont,  &c.  R.  Co., 
32  Verm.  473 ;  Mad  River,  &c.  R.  Co. 
V.  Barber,  5  Ohio  St  541. 

'  Indianapolis,  &c.  R.  Co.  v.  Love, 
10  Ind.  554;  Colorado  Central  R.  Co. 
V,  Ogden,  3  Col.  499. 

^  A  railroad  company  is  under  no 
obligation  to  its  servants  to  repair  its 
track,  where  the  latter  is  injured  and 
becomes  unsafe ;  but  it  must  give  them 
due  and  timely  notice  of  the  injury,  so 
that  danger  may  be  averted,  and  then 
may  take  whatever  time  it  deems 
proper  to  make  the  repairs.  Accord- 
ingly, where  a  rail  broke,  and  the  sec- 
tion master  used  due  diligence  in 
sending  back  to  warn  approaching 
trains,  notwithstanding  which  a  freight 
train  ran  upon  the  rail,  whereby  the 
train  was  ditched  and  the  fireman  in- 
jured, it  was  held  that  he  could  not 
recover  of  the  company  (Henry  v. 
Lake  Shore,  &c.  R.  Co.,  49  Mich.  495 ; 
followed  in  St.  Louis,  &c.  R.  Co.  v. 
Morgart,  45  Ark.  318;  Little  Rock, 
&c.  R,  Co.  V.  Townsend,  41  Ark  382). 
In  the  last  case,  plaintifTs  intestate,  a 
brakeman  on  defendant's  road,  was 
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bridges,^  even  where  such  servant  is  not  employed  upon 
the  particular  thing  which  is  defective,  but  upon  work 
wholly  unconnected  therewith.  Thus,  where  the  plaintiff 
was  employed  by  a  railroad  company  upon  work  uncon- 
nected with  its  trains  or  tracks,  and  daily  passed  over  its 
road  free  of  charge,  to  and  from  his  work,  and  the  train 
carrying  him  was  thrown  from  the  track,  in  consequence 
of  some  rails  not  being  properly  joined  together,  it  was 
held  that  the  company  was  not  liable.* 


coupling  cars  on  a  dark  night,  in  obe- 
dience to  the  orders  of  a  conductor, 
and  in  so  doing  was  run  over  and 
killed.  There  were  no  witnesses  who 
knew  what  caused  him  to  fall  between 
the  wheels,  but  there  was  slight  evi- 
dence tending  to  show  that  the  accident 
was  occasioned  by  his  stepping  on  a 
rotten  tie.  Smith,  J.,  in  reversing  a 
judgment  for  plaintiff,  says:  **We 
cannot  say,  as  matter  of  law,  that  it 
was  the  defendant's  duty  to  furnish  the 
plaintiff's  intestate  with  a  safe  stand- 
ing place  when  he  alighted  to  couple 
or  uncouple  cars."  But  where  the 
plaintiff,  a  train  hand,  was  ordered 
by  the  conductor  of  his  train  to  step 
•from  the  train,  at  night,  while  it  was 
in  motion,  in  order  to  couple  cars  on  a 
side  track,  and  in  obeying,  though  us- 
ing reasonable  care  and  skill  in  alight- 
ing, he  slipped  on  some  skids  which 
lay  beside  the  track,  and  was  thrown 
under  the  cars  and  injured,  it  ap- 
pearing that,  if  the  skids  had  not  been 
there,  he  could  have  descended  in 
safety,  the  company  was  held  liable 
(Central  R.  Co.  v.  DeBray,  71  Geo. 
406)  ;  and  see  Houston,  &c.  R.  Co.  v, 
McNamara,  59  Tex.  255.  A  distinc- 
tion may  probably  be  taken  that  the 
last  two  cases  were  properly  submitted 
to  the  jury,  but  the  first  was  not. 

'  Warner  v,  Erie  R.   Co.,  39  N. 
Y.  468;  reversing  S.  C.  49  Barb.  558. 


'  Seaver  v,  Boston  &  Maine  R. 
Co.,  14  Gray,  466;  Moss  v.  Johnson, 
22  IlL  633.  These  decisions  can  only 
be  supported  upon  the  assumption 
that  no  negligence  in  selecting  or 
inspecting  the  rails  was  proved. 
(Compare §  194).  In  the  latter  case, 
Breese,  J.,  said:  "The  defendant 
in  error  was  his  own  master,  fet- 
tered by  nothing  but  consideration  for 
his  own  interest,  and  they  prompted 
him  to  incur  the  hazards  which  have 
been  so  injurious  to  him."  This  is 
not  very  forcible  reasoning,  for  the 
same  might  be  said  as  to  any  passen- 
ger. Nor  is  there  much  weight  in 
the  suggestion,  made  in  another  part 
of  the  case,  that  the  plaintiff  had  equal 
facilities  with  the  defendants  for 
knowing  the  condition  of  the  road. 
The  defendants  kept  men  in  their  em- 
ployment for  the  express  purpose  of 
inspecting  the  road.  The  defendant 
could  not  lawfully  even  walk  upon  it ; 
and  even  if  he  could,  it  is  folly  to  com- 
pare his  facilities  in  this  respect  with 
those  of  the  owners  of  the  road. 
Where  a  deduction  was  made  from 
the  wages  that  would  otherwise  have 
been  allowed  on  account  of  such  trans- 
portation, it  was  held  that  the  servant 
had  for  the  time  all  the  rights  of  other 
passengers  (0*Donnell  v.  Allegheny 
Valley  R.  Co.,  59  Penn.  St,  239).  The 
opposite  ruling  was  made  in  Vick  v. 
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§  185.  What  risks  senrants  assume.— A  servant  is  held 
to  assume  the  ordinary  risks  of  the  business  upon  which  he 
enters,^  so  far  as  those  risks,  at  the  time  of  his  entering  upon 
the  business^  are  known  to  him,  or  should  be  readily  dis- 
cernible by  a  person  of  his  age  and  capacity,  in  the  exer- 
cise  of  ordinary  care.*      But   he   does  not  assume   any 


N.  Y.  Central  R.  Co.,  95  N.  Y.  267. 
The  question  on  which  the  two  courts 
differed  was  whether  the  contract 
really  amounted  to  payment  of  fare  by 
the  servant,  or  whether  he  was  car- 
ried free,  as  a  servant,  and  was  in 
service,  while  traveling.  If  a  servant 
is  required  to  pay  any  fare  whatever, 
on  his  way  to  work,  there  can  be  no 
doubt  of  his  right  to  sue  as  a  passen- 
ger, with  all  the  rights  of  such. 

*  Sweeney  v.  Berlin,  &c.  Co.,  loi 
N.  Y.  520,  and  cases  cited. 

■  Gibson  v.  Erie  R.  Co.,  63  N.  Y. 
449;  DeForest  v.  Jewett,  88  N.  Y. 
264;  Shaw  V.  Sheldon,  103  N.  Y. 
667;  Haas  V.  Buffalo,  &c.  R.  Co., 
40  Hun,  145. 

'  Kennedy  v.  Manhattan  R.  Co., 
33  Hun,  457  [sig^ial-man  assumes  risk 
of  want  of  side  platform  on  Elevated 
R.  R.,  to  enable  him  to  escape  from 
passing  trains];  Murphy  v.  N.  Y. 
Central  R.  Co.,  11  Daly,  122  [laborer 
upon  tracks  in  a  yard  assumes  risk  of 
car  coming  behind  him,  to  which  im- 
petus had  been  given  by  a  detached 
locomotive];  Houston,  &c.  R.  Co.  v, 
Conrad,  62  Tex.  627  [employee  injured 
by  a  sliver  from  a  cold  chisel  with 
which  he  was  cutting  iron.  No  evi- 
dence of  defect  in  the  chisel] ;  Wabash, 
&c.  R.  Co.  V.  Deardorff,  14  III.  App. 
401  [brakeman  injured  while  coupling 
cars  from  the  ends  of  which  iron  rails 
projected;  being  an  established  cus- 
tom of  loading,  and  known  to  him] ; 
Hulett  V.  St.  Louis,  &c.  R.  Co.,  67 
Mo.  239  [brakeman  of  experience,  in- 


jured in  coupling  properly  constructed 
cars  which  had  drawheads  of  different 
heights] ;  Lake  Shore,  &c.  R.  Co.  v. 
Knittal,  33  Ohio  St.  468  [risks  attend- 
ing known  custom  of  making  "  flying 
switches  '*] ;  Railroad  Co.  v.  Leech,  41 
Ohio  St.  388  [section  hand,  riding  on 
hand-car  under  direction  of  foreman, 
run  over  by  delayed  train ;  both  men 
having  equal  means  of  knowledge]; 
Dowell  V.  Burlington,  &c.  R.  Co.,  62 
Iowa,  629  [brakeman  injured  by  con- 
tact with  a  snow  bank  formed  by  a 
snow  plow  along  the  track] ;  Cool- 
broth  V.  Maine  Central  R.  Co.,  77 
Maine,  165  [plaintiff  injured  after 
three  weeks'  experience,  in  throwing 
mail  bags  into  defendant's  train  while 
in  motion] ;  Penn.  R.  Co.  v.  Wachter, 
60  Md.  395  [trackman  injured  while 
on  a  hand-car,  by  collision  with  a 
special  train,  which  was  running,  ac- 
cording to  a  custom  known  to  him, 
without  notice] ;  Taylor  v.  Carew 
Mfg.  Co.,  140  Mass,  150  [employee  in 
defendant's  mill,  going  to  adjust  a 
belt,  and  ordered  by  the  foreman  to 
hurry,  fell  into  an  unguarded  elevator 
well];  Campbell  v.  Penn.  R.  Co. 
[Penn.],  2  Atl.  489  [car  repairer  in- 
jured by  negligence  of  brakeman,  who 
permitted  too  many  cars  to  be  shifted 
upon  a  side  track  where  the  former 
was  at  work] ;  Walsh  v.  St.  Paul,  &c. 
R.  Co.,  27  Minn.  367  [freight  handler 
assumed  risks  incident  to  rolling  a 
heavy  grindstone  over  an  uneven 
floor];  Dodger  v,  Wanamaker,  15 
Phila.  167  [carter  engaged  in  hauling 
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risks  which  are  not  thus  known  or  discernible,  nor  any 
which  do  not  exist  at  the  time  when  he  enters  into 
his  master^s  service,  and  to  which  his  attention  is  not 
called  before  he  suffers  injury  therefrom.^  These  risks,  more- 
over, must  be  inherent  in  the  nature  of  the  business,  and 
must  not  arise  from  defects  in  the  master's  discharge  of  his 
personal  duties,  as  elsewhere  defined ;  •  at  all  events,  not 
from  such  defects  as  the  servant  has  a  right  to  believfe  will 
be  remedied  within  a  reasonable  time.'  Notwithstanding 
the  general  rule  that  the  master  is  bound  to  furnish  safe 
and  sound  materials,  machinery,  etc.,  yet  if  the  work  upon 
which  a  servant  is  employed  consists,  in  whole  or  in  part 
in  handling  unsafe  and  unsound  things,  known  to  him  to 
be  so,  and  which,  by  the  very  nature  of  the  business,  must 
be  handled  while  in  that  condition,  the  servant  assumes 
the  risk  of  doing  so.  Thus,  a  railway  servant,  employed 
to  remove  damaged  cars  to  a  repair  shop,  has  no  right  to 
complain  of  injuries  suffered  from  the  known  defects  of 
such  cars.*    And,  where  a  business  is  obviously  dangerous. 


bricks,  thrown  down  an  unguarded 
excavation  near  which  he  was  unload- 
ing, through  collision  of  a  passing 
vehicle  with  his  own]. 

^  See  cases  cited  in  note  3,  page 
315.  The  rule  has  been  stated  as 
follows :  '*  The  servant  assumes  no 
risks,  except  such  as  exist  at  the  be- 
ginning of  the  employment,  and  such 
as  are  incidental  to  the  business,  or 
which  exist  during  the  course  of  the 
employment,  of  which  the  employee 
has  knowledge,  or  is  bound  to  have 
knowledge"  (Sowden  v,  Idaho,  &c. 
Mining  Co.,  55  Cal.  443);  where,  after 
the  commencement  of  plaintiff^s  en- 
gagement, defendant  introduced  into 
use  a  new  blasting  powder.  If  the 
risk  is  increased  during  the  period  of 
the  employment,  the  servant  is  entitled 
to  notice  of  the  change  (Hawkins  v. 


Johnson,  105  Ind.  29);  where  a  way  on 
which  a  teamster  was  accustomed  to 
drive,  and  which  passed  under  a  re- 
volving shaft,  was  raised  without  his 
knowledge. 

'  See  {  204.. 

'  A  request  by  the  servant  that 
the  master  procure  a  new  appliance 
which  is  not  ordinarily  attached  to  that 
particular  machinery,  nor  to  any 
machines  of  that  make,  which  is  not 
followed  by  a  promise  by  the  master 
to  procure  it,  nor  inducements  to  the 
servant  to  undertake  the  risk  from 
existing  machinery,  will  not  establish 
a  liability  on  the  part  of  the  roaster 
(Sweeney  v,  Berlin,  &c,  Co.,  loi  N.  Y. 
520). 

*  Flanagan  v.  Chicago,  &c.  R. 
Co.  [Wise],  7  N.  W.  Rep.  337  ;  s.  C, 
on  former  appeal,  45  Wise.  98;  for 
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and  is  conducted  in  a  manner  which  is  fully  known  to  the 
servant  at  the  outset,  he  assumes  the  risk  of  its  conduct 
in  that  manner,  although  a  safer  method  could  have  been 
adopted.^  The  ordinary  risks  of  a  particular  business  are 
those  which  are  part  of  the  natural  and  ordinary  method 
of  conducting  that  business,  although  they  may  fairly  be 
called  extraordinary  with  reference  to  a  different  business.' 
While  a  person  who  engaged  for  a  particular  service  only 
s^ees  to  encounter  the  dangers  of  that  service,  yet  if,  being 
assigned  to  the  performance  of  duties  not  within  his  con- 
tract, he  determines  to  perform  them  as  a  part  of  his  en- 
gagement, rather  than  lose  his  position,  he  is  held  to 
assume  the  necessary  risks  attendant  thereon.* 


similar  cases  see  Watson  v.  Houston, 
&c.  R.  Co.,  58  Tex.  434 ;  Yeaton  v, 
Boston,  &c.  R.  Co.,  135  Mass.  418. 

^  In  Naylor  V.  Chicago,  &c.  R.  Co. 
[Wisc.]i  II  N.  W.  Rep.  24,  which  was 
another  bank  excavation  case,  plaintiff 
was  held  to  have  been  properly  non- 
suited, because,  being  fully  informed 
of  the  peril  of  the  service,  he  volun- 
tarily remained  in  a  position  of 
danger;  and  Lyon,  J.,  says:  '*It  is 
immaterial  that  there  was  a  custom- 
ary,  better  and  safer  way  in  which 
the  work  might  have  been  done,  which, 
had  it  been  done  in  that  way,  would 
have  relieved  the  plaintiff  from  peril 
and  avoided  the  injury."  The  case 
last  cited  was  cited  and  followed  in 
Galveston,  &c.  R.  Co.  9.  Lempe,  59 
Tex.  19,  where  a  workman,  em- 
ployed in  a  '*  bridge-gang,"  was  taken 
therefrom  and  set  to  work  at  repairing 
a  well,  which  was  in  an  obviously  dan- 
gerous condition,  and  wherein  he  was 
injured  by  falling  dirt. 

'  If  the  business  is  essentially 
attended  with  extraordinary  dangers, 
these  are  among  the  risks  assumed. 
Joyce  V.  Worcester,  140  Mass.  245 
[workman  injured  by  fall  of  derrick, 


while  engaged  in  pulling  up  planks 
from  a  trench];  Kelley  v.  Silver 
Springs,  &c.  Co.,  12  R.  I.  112  [gig 
tender  injured  by  exposed  gears]; 
Morse  V.  Minneapolis,  &c.  R.  Co.,  30 
Minn.  465  [engineer  killed  while  en- 
gaged in  * '  bucking  "  snow  off  the  track 
by  means  of  two  engines  coupled 
together,  tender  to  tender,  according 
to  a  practice  well  understood  by  all 
engineers]. 

*  Leary  v,  Boston,  &c.  R.  Co.,  139 
Mass.  580;  where  one  who  had  en- 
gaged with  defendant  as  an  ordinary 
truckman  was  directed  also  to  act  as 
fireman  on  a  switch  engine,  and  in  so 
doing  was  jolted  off  the  engine  and 
injured.  Held,  that  the  company  was 
not  liable.  In  Lovell  v,  Howell  (L.  R., 
I  C.  P.  Div.  161),  the  plaintiff  was  a 
licensed  waterman  employed  at  weekly 
wages  by  a  com  merchant  to  manage 
craft  coming  to  the  premises  of  the 
latter.  It  was,  however,  also  a  part 
of  his  duty  to  go  to  the  office  for 
orders;  and  in  doing  this  he  necessarily 
passed  near  where  workmen  in  the 
warehouse  were  engaged  in  lifting 
sacks  from  a  wagon.  It  was  at  this 
spot  that,  through  the  negligence  of 
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§  186.  Risks  assumed  under  express  orders.  — ^Where  a 
servant,  seeing  a  defect,  and  notifying  his  master  thereof, 
is  nevertheless  ordered  to  continue  his  work,  without  any 
express  or  implied  promise  of  a  remedy,  it  has  sometimes 
been  held  that  he  cannot  recover,  on  the  theory  that  from 
that  time  he  assumes  the  risk.^  But  this  is  unsound.  A  mas- 
ter's order  is  at  least  as  much  justification  for  the  serv- 
ant's continuance  as  would  be  another's  invitation;  and  ¥re 
have  seen  (§91)  that  a  mere  invitation  is,  in  some  cases* 
enough  to  acquit  the  person  acting  upon  it  from  the  im- 
putation of  contributory  negligence.  The  true  rule,  in 
this,  as  in  all  other  cases,  is  that,  if  the  master  gives  the 
servant  to  understand  that  he  does  not  consider  the  risk  one 
which  a  prudent  person  should  refuse  to  undertake,  the 
servant  has  a  right  to  rely  upon  his  master's  judgment,  un- 
less his  own  is  so  clearly  opposed  thereto  that,  in  fact,  he 
does  not  rely  upon  the  master's  opinion.  So,  if  the  pecu- 
liar risk  of  the  act  commanded  by  the  master  is  not  obvi- 
ous, the  servant  has  a  right  to  assume  that  he  is  not  sent 
into  any  unusual  peril,  and  is  not  bound  to  investigate  into 
the  risk,  before  obeying  his  orders.*    A  servant   is  not 


such  a  workman,  plaintifi  suffered  the 
injury  in  question.  The  court  held 
the  master  exempt. 

^  In  an  action  brought  by  a  fire- 
man to  recover  for  injuries  received 
from  the  bursting  of  a  valve  in  con- 
sequence of  letting  on  steam,  it  ap- 
peared that  the  accident  happened  be- 
cause there  was  no  drip-cock  to  let 
the  water  out  of  the  pipe;  that  the 
plaintiff  knew  the  fact  that  there  was 
no  drip- cock,  and  was  aware  of  the 
danger  of  letting  on  steam  without 
first  drawing  out  the  water,  as  he 
might  have  done,  and  usually  did,  by 
opening  the  valves ;  that  he  feared  the 
danger,  and  let  on  the  steam  slowly, 
with  that  in  mind.  Held  that  the 
plaintiff'  must  be  deemed  to  have  as- 


sumed the  risk,  since  he  entered 
knowingly  on  a  perilous  method,  al- 
though he  did  so  unwillingly,  and 
at  the  order  of  his  superior  officer 
(Linch  V.  Sagamore  Manuf'g  Co. 
[Mass.],  9  N.  £.  Rep.  728). 

'  The  plaintiff  was  employed  as  a 
stripper  in  defendant's  oil  factory,  and 
while  rubbing  off  the  ^'  heater,'*  by  or- 
der of  the  superintendent,  had  two  of 
his  fingers  cut  off.  The  latter  knew  that 
plaintiff  was  a  green  hand,  and  knew 
that  it  was  dangerous  to  wipe  the 
plate  with  a  rag.  It  was  contended 
that  plaintiff  was  negligent  in  not 
looking  where  he  put  his  hand,  but 
the  defendant  was  held  liable ;  Stay- 
ton,  J.,  saying:  **that  being  directed 
to  perform  the  act  by  an  experienced 
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called  upon  to  set  up  his  own  unaided  judgment  against  that 
of  his  superiors ;  and  he  may  rely  upon  their  advice  and  still 
more  upon  their  orders,  notwithstanding  many  misgivings 
of  his  own.  If  the  master  directs  the  servant  to  do  some  act 
which  is  dangerous,  but  which  could  be  made  less  dangerous 
by  the  use  of  special  care  on  the  part  of  the  master,  the  serv- 
ant has  a  right  to  assume  that  such  special  care  will  be 
taken,  and  does  not  take  the  greater  risk  upon  himself. 
If  the  master  calls  suddenly  upon  the  servant,  under  cir- 
cumstances which  give  no  time  for  consideration,  or  if  he 
asks  the  servant  to  extricate  him  from  danger,  he  is  bound 
to  indemnify  the  servant  for  injuries  sustained  through 
obedience  to  such  a  call.^  The  servant's  dependent  and 
inferior  position  is  to  be  taken  into  consideration  ;  and,  if 
the  master  g^ves  him  positive  orders  to  go  on  with  the 
work,  under  perilous  circumstances,  the  servant  may  re- 
cover for  an  injury  thus  incurred,  if  the  work  was  not  in- 


inan,  the  representative  of  the  defend- 
ant, plaintiff  was  not  required  to  make 
such  examination  into  the  danger  of  the 
operation  as  he  would  have  been  un- 
der other  circumstances  "  (Howard  Oil 
Co.  V.  Farmer,  56  Tex.  301).    Where, 
by  the  orders  of  the  master,  the  serv- 
ant is  carried  beyond  his  employment, 
he  is  carried  away  from  his  implied 
undertaking  to  assume  risks  incident 
to  the  employment  (Pittsburgh,  &c. 
R.  Co.  V,  Adams,  105  Ind.  151);  in 
which  case  a  section-hand  was  ordered 
by  a  superior  servant  to  engage  in 
coupling  cars,  a  matter  with  which  he 
was  totally  unacquainted,    and   was 
caught,  in  the  course  of  such  occupa- 
tion, by  a  splinter  of  iron  projecting 
^m  a  rail,  and  run  over.     And  a 
servant  ordered  to  more   dangerous 
work  than  he  was  employed  to  per- 
form, can  protect  himself  by  protest 
Ooncs  V,  Lake  Shore,  &c.  R.  Co.,  49 
Mich.  573) ;  where  a  brakeman  was  al- 


lowed to  recover  for  injuries  sustained 
while  doing  yard  work,  pursuant  to  or- 
ders of  the  superintendent.  On  the  other 
hand,  where  a  servant  of  mature  years 
deviates  from  the  original  contract  of 
servants  with  a  full  knowledge  of  the 
new  risks,  he  is  looked  upon  as  enter- 
ing into  a  new  contract  (Houston,  &c. 
R.  Co.  V,  Fowler,  56  Tex.  452  [yard- 
master  ordered  to  run  a  relief  train  to 
a  wreck,  after  a  violent  storm,  and 
himself  wrecked  in  a  culvert]).  But' 
this  appears  to  have  been  a  case  of 
mere/fr//,  without  negligence  on  the 
part  of  the  defendant. 

^  In  Lorentz  v.  Robinson,  61  Md. 
64,  a  master  was  held  liable  to  his 
servant  for  injuries  sustained  by  the 
fall  of  an  elevator,  on  which  the  mas- 
ter was  ascending,  when,  finding  it  out 
of  order  and  unmanageable,  he  called 
the  servant  to  his  aid,  and  himself 
stepped  out  on  a  landing  which  he  was 
passing,  thus  escaping  unharmed. 
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evitably  or  imminently  dangerous.^  This,  we  are  glad  to 
say,  is  now  settled  law  in  New  York,  Pennsylvania  and 
other  states,  as  it  ought  to  be  everywhere.  And,  if  it  is 
the  duty  of  the  servant  to  obey  such  an  order,  even  in  the 
face  of  a  known  danger,  as  it  would  be  in  the  case  of  a 
seaman,  he  is  entitled  to  indemnity  against  the  risk.  The 
liability  of  the  master,  however,  only  extends  to  cases  of 
defects,  which  it  is  his  duty  to  remedy.  The  mere  fact 
that  a  machine  or  implement  is  not  of  the  newest  or  best 
kind,  and  that  a  new  one  could  have  been  obtained,  which 
was  free  from  danger,  does  not  entitle  a  servant,  engaged  to 
use  that  precise  implement,  to  demand  a  change,  and,  upon 
a  peremptory  order  to  go  on  with  the  work,  to  recover  for 
injuries  suffered  from  the  known  peculiarities  of  the  orig- 
inal implement ;  it  not  being  in  any  just  sense  defective  or 
out  of  repair.*  The  distinction  is  that,  in  such  a  case,  the 
master  is  not  originally  in  fault ;  since,  as  already  stated, 
he  is  not  bound  to  have  the  newest  improvements  or  the 
best  obtainable  implements. 

§  Z87.  Master  liable  for  his  own  negligence.— A  master 
is  liable  to  his  servants,  as  much  as  to  any  one  else,  for 
his  awn  negligence.*     If,  therefore,  a  servant  is  injured  by 


^  Hawley  v.  Northern  Central  R. 
Co.,  82  N.  Y.  370;  affirming  S.  C.  17 
Hun,  115;  Kain  v.  Smith,  89  N.  Y. 
375;  Patterson  v,  Pittsbuigh,  &c.  R. 
Co.,  76  Penn.  St.  389;  Frandsent^. 
Chicago,  &c.  R.  Co.,  36  Iowa,  372 ; 
Greene  v.  Minneapolis,  &c  R.  Co.,  31 
Minn.  248 ;  Flynn  v.  Kansas  City,  &c 
R.  Co.,  78  Mo.  195;  Kroy  v,  Chicago, 
&c.  R.  Co.,  32  Iowa,  357 ;  Colorado, 
&c.  R.  Co.  V,  Ogden,  3  Col.  499; 
Greenleaf  z/.  Dubuque,  &c.  R.  Co.,  33 
Iowa,  52.  Directing  one  person  to 
take  up  a  hatch  which  he  is  unable  to 
handle  alone,  is  such  negligence  on 
the  part  of  the  foreman  giving  the 
direction  as  will  sustain    an    action 


against  the  common  employer  by  an 
employee  injured  by  its  fall;  unless 
the  injury  is  caused  by  carelessness  or 
negligence  of  the  workmen  engaged 
(Hussey  v,  Coger,  39  Hun,  639). 

■  Sweeney  v,  Berlin,  &c.  Co.,  loi 
N.  Y.  520. 

"  Brydon  v,  Stewart,  2  Macq.  H. 
L.  30;  Johnson  v.  Bruner,  61  Penn. 
St.  58 ;  Leonard  v,  Collins,  70  N.  Y. 
90;  Booth  V,  Boston,  &c.  R.  Co.,  73 
N.  Y.  38;  Hough  V.  Texas,  &c.  R. 
Co.,  100  U.  S.  213.  In  Fifield  v. 
Northern  R.  Co.  (42  N.  H.  225),  the 
complaint  alleged  that  while  the  plain- 
tiff was  shackling  the  defendants' 
cars,  by  reason  of  the  defendant's  neg- 
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the  personal  negligence  of  the  master,  as,  for  example,  by 
a  defect  in  a  thing  made  under  his  direct  supervision,^  or 
by  the  fall  of  a  heavy  substance  down  a  pit  which  the 
master  was   personally   guarding,*  or  by  the  fall  of  an 


ligence  in  allowing  a  car  to  be  out  of 
repair,  and  in  not  keeping  thdr  rail- 
way clear  of  snow  and  ice,  the  plain- 
tiff was  crushed  and  injured  without 
any  fault  on  his  part.    Held,  that  it 
might    properly     be    construed    as 
charging  personal  negligence  on  the 
part  of  the  defendant.     Doe,  J.,  said : 
**  If  the  railroad  were  owned  by  one 
individual,    .    .    .    the  action  could 
be  founded  upon  his  personal  negli- 
gence, and  the  allegation   that   the 
defect  existed  by  reason  of  his  negli- 
gence   would  be    sufficient."    S.   P. 
Harrison    v.    Central    R.     Co.,    31 
N.  J.  Law,  293;  McKinney  v,  Irish 
Northw.   R.  Co.,  Irish    R.  2  C.   L. 
600.      Where    defendant's     fireman 
was  killed  by  a  collision  between  his 
locomotive  and  cattle  straying  upon 
the  track,  and  his  administrator  sued 
upon  the  ground  of  the  failure  of  the 
company  to  maintain  a  sufficient  fence, 
it  was  held  not  enough  to  fix  the  de- 
fendant's  liability,  to  show  that  the 
fence  on  each  side  of  the  road  was 
generally  poor  and  defective;  but  that 
it  was  also  necessary  to  prove  that  the 
cattle  entered  at  a  place  where  the 
fence  was  insufficient  to  exclude  them 
(Wabash  R.  Co.  v.  Brown,  2  111.  App. 
516). 

*  The  defendants'  servant  erected 
a  scaffolding  under  their  immediate 
superdsion,  and  they  not  allowing 
him  to  select  staunch  scantlings,  some 
weak  ones  were  inserted  in  the  scaf- 
folding, in  consequence  of  which  it 
fell  while  the  plaintiff,  who  was  also  a 
servant  of  the  defendants,  was  upon  it, 
and  injured  him.  Held,  that  the  de- 
fendants were  liable,  on  the  ground  of 
their  personal  interference  and  negli- 
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gence  (Roberts  v.  Smith,  2  Hurlst.  & 
N.  213). 

'  The  plaintiff,  a  servant  of  the 
defendants,  who  were  partners,  was  at 
work  at  the  bottom  of  a  coal  shaft. 
The  mouth  of  the  shaft  being  care- 
lessly guarded  by  the  defendant  Wal- 
ker, a  piece  of  iron  fell  down  the  shaft, 
and  injured  the  plaintiff.  Held,  that 
the  defendant  Walker  was  liable,  on 
the  ground  of  his  personal  negligence, 
and  that  the  other  defendant  was  lia- 
ble, merely  because  he  was  the  partner 
of  Walker  (Ashworth  v,  Stanwix,  3 
El.  &  El.  701 ;  approved,  Mellors  v. 
Shaw,  I  Best  &  S.  437) ;  Ashworth  v. 
Stanwix  was  distinguished  in  Drew  v. 
East  Whitby  (46  Upper  Canada  [Q.  B.] 
107),  where  plaintiff,  who  was  em- 
ployed in  the  service  of  defendant  in 
repairing  a  bridge,  was  held  to  have 
no  cause  of  action  against  the  latter, 
for  injuries  sustained  by  the  fall  of  a 
hammer  caused  by  the  negligence  of 
one  who,  though  reeve  of  the  munic- 
ipality, was  engaged  in  the  work,  at 
day's  wages,  the  court  holding  that 
the  reeve  could  not  be  held  as  repre- 
senting the  defendant,  in  the  sense  of 
an  individual  defendant  joining  in  the 
doing  of  his  own  work.  See  Daley  v, 
Schaaf  (28  Hun,  314) ;  where  plaintiff's 
intestate  was  killed,  while  in  defend- 
ant's employ  as  a  hod  carrier,  by 
the  fall  of  a  brick  from  an  upper 
story,  after  an  assurance  by  defend- 
ant that  it  was  all  secure  above,  and 
there  was  no  danger;  and  Moran  v, 
Harris  (63  Iowa,  390);  where  a  miner 
fell  to  the  bottom  of  a  shaft  in  a 
tub  which  one  of  the  owners  was 
operating. 
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elevator  which  the  master  was  personally  operating,*  the 
servant  can  recover  damages.'  And  if  the  personal  fault 
of  the  master  proximately  contributes  to  the  servant's  in- 
jury, it  is  no  defense  for  him  that  the  negligence  of  a 
fellow-servant  also  contributed  to  bring  about  the  injury* 

§  188.  Liability  of  firms  and  corporations.— The  Dili- 
gence of  any  member  of  a  firm  is,  of  course,  attributed  to 
every  other  partner.^  And,  as  the  business  of  a  corpora- 
tion must  be  carried  on  entirely  by  agents,  not  only  is  the 
negligence  of  its  directors,  acting  as  such,  attributed  to  the 
corporation  as  its  personal  negligence,'^  but  so  also  is  that 
of  any  general  managers,  performing  dut}es  usually  reserved 


^  Lorentz  v,  Robinson,  61    Md. 

64. 

*  To  warrant  a  recovery  against 
the  master  for  an  act  of  negligence 
on  his  part,  the  act  complained  of 
must  be  pleaded  as  the  cause  of  ac- 
tion: to  permit  a  recovery  upon  an 
act,  not  pleaded,  but  incidentally  re- 
vealed, would  be  obviously  unfair 
(Georgia,  &c.  R.  Co.  v.  Oaks,  52  Geo. 
410). 

■  Cayzerv.  Taylor,  10  Gray,  274; 
Flike  V.  Boston,  &c.  R.  Co.,  53  N.  Y. 
549;  Booth  V,  Boston,  &c.  R.  Co.,  73 
N.  Y.  38;  Boyce  v.  Fitzpatrick,  80 
Ind.  526;  Grand  Trunk  R.  Co.  v» 
Gumming^  106  U.  S.  700;  Elmer  v. 
Locke,  135  Mass.  575;  Towns  v. 
RaiU-oad  Co.,  37  La,  Ann.  630; 
Paulroier  v.  Erie  R.  Co.,  34  N.  J.  Law, 
151 ;  Stetlert'.  Chicago,  &c.  R.  Co.,  46 
Wise.  497;  s.  c.  on  subsequent  ap- 
peal, 49  Wise.  609;  Pittsburgh,  &c. 
R,  Co.  V.  Henderson,  37  Ohio  St.  549 
[where  immediate  cause  of  injury  was 
negligence  of  a  fellow-servant  co-op- 
erating with  plaintiff  in  execution  of  an 
unreasonable  order  of  defendants' 
superintendent];  Cone  v.  Delaware, 
&c.  R.  Co.,  81  N.  Y.  206  [plainUff, 
a  car  repairer,  while  repairing  a  car 


upon  a  side-track,  was  injured  by  a 
locomotive  whicfi  took  motion  from  a 
leaky  valve,  the  condition  of  which 
was  known  to  defendants'  superin- 
tendent. Plaintiff  recovered,  although 
it  appeared  that  the  engineer  in  chai^ 
left  the  engine  standing  on  the  track, 
and,  though  knowing  of  the  defect, 
negligently  omitted  to  open  the  cylin- 
der cocks,  whereby  the  accident  would 
have  been  prevented] ;  Smith  v.  Mem- 
phis, &c.  R.  Co.,  18  Fed.  Rep.  304 
[switchman  ordered  to  ride  on  loco- 
motive, injured  by  reason  of  defective 
tracks  combined  with  negligence  of  en- 
gineer in  running  at  excessive  speed] ; 
McMahon  v.  Henning,  i  McCrary, 
516  [employee  coupling  cars,  in  jural 
by  defective  buffers  and  coupling  pins, 
conjoined  with  negligence  of  yard 
master  running  cars  together  too 
rapidly].  See  Bajus  v,  Syracuse,  &c. 
R.  Co.,  34  Hun,  153;  reversed,  103  N. 
Y.  112. 

^  Ashworth  v.  Stanwix,  3  EL  & 
El.  701. 

"  Warner  v.  Erie  R.  Co.,  49  Bari>. 
558  (reversed  on  another  ground,  39 
N.  Y.  468);  Texas  Mexican  R.  Co.  v. 
Whitmore,  58  Tex.  276. 
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for  the  master,  in  a  business  of  similar  nature,  carried  on  by 
an  individual.^ 

§  189.  Degree  of  care  required  of  master.— The  master 
is  bound  to  use  ordinary  care,  diligence  and  skill  for  the 
purpose  of  protecting  his  servants  from  encountering  un- 
necessary risks  in  his  service ;  *  but  he  is  not  bound  to  use 
any  higher  degree  of  care  for  this  purpose.'    A  railroad 


^  Laning  v.  N.  Y.  Central  R.  Co., 
49  N.  Y.   521;  Cleghorn  v,  N.   Y. 
Central  R.  Co.,  56  N.  Y.  44;  Mann  v. 
Delaware,  &c.  Canal  Co.,  91  N.  Y. 
495  \  Tyson  v.  South,  &c.  Ala.  R.  Co., 
61  Ala.  554  [yard-master  selected  an 
incompetent  engineer  lor  temporary 
service].     *  *  The  agent  who  represents 
the  corporation,  as  master  over  other 
employees  for  the  time,  is  in  the  shoes 
of  the  corporation ;  and  whether  they 
fit  him,  and  he  wears  them  with  pro- 
priety, or  not,  is  their  concern  "  (per 
Jackson,  C  J.,  in  Atlanta  Cotton  Co. 
V,  Speer,  69  Geo.  137).     In  that  case, 
the  plaintiff,  a  girl  of  fifteen  years, 
employed  in  defendant's  factory,  was 
regularly  kept  at  work,  with  others, 
until  three  o'clock  on  Sunday  morn- 
ings, when  she  and  the  others  were,  by 
order  of  the  superintendent,  allowed 
to  stay  in  the  factory  till  daylight,  but 
only  in  a  basement  room.    The  night 
overseer  of  this  room,  on  one  occasion, 
finding  this  room  damp,  ordered  the 
children  to  be  placed  in  a  second  story 
lighted  room,   in  a  passage-way  ad- 
joining   which    was    an   unguarded 
elevator  hole.     The  children  played 
hide  and  seek,  and  plaintiff  running 
into  the  unlighted  passage-way,  fell 
through  the  hole  and  was  injured. 
Held,  that  the  company  were  properly 
adjudged  liable. 

'  Hough  V,  Texas,  &c.  R.  Co.,  100 
U.  S.  213;  Baltimore,  &c.  R.  Co.  v. 
Rowan,  104  Ind.  88;  Tissue  v,  Balti- 
more, &C.  R.  Co.,  112  Penn.  St.  91; 


Noyes  v.  Smith,  28  Verm.  59;  Ryan 
V,  Fowler,  24  N.  Y.  410;  see  Paterson 
V,  Wallace,  i  Macq.  748.  The  serv- 
ant has  the  right  to  assume  that  all 
reasonable  attention  will  be  given  by 
his  employer  to  his  safety,  so  that  he 
will  not  be  carelessly  and  needlessly 
exposed  to  risks  which  might  be 
avoided  by  ordinary  care  and  precau- 
tion (Boyce  v.  Fitzpatrick,  80  Ind.  526 
[defendant  liable  to  employee  for 
having  negligently  placed  the  machin- 
ery in  dangerous  proximity  to  the  em- 
ployee]). "  Ordinary  care  *'  means 
such  care  as  taking  into  consideration 
all  the  exigencies  of  the  particular 
service,  ought  reasonably  to  be  ob- 
served (Bean  v.  Oceanic  Steam  Nav. 
Co.,  24  Fed.  Rep.  124);  where  the 
owner  of  a  vessel  was  held  liable  to  a 
laborer  aiding  in  the  discharge  of 
cargo,  injured  by  the  fall  of  a  weight 
attached  to  a  rope  injudiciously  coiled 
around  one  of  the  drum  ends  of  a 
vanch,  instead  of  being  fastened  to  the 
centre  axle.  A  doubt  as  to  the  exist- 
ence of  this  obligation  was  expressed 
by  the  court,  in  Seaver  v.  Boston  & 
Maine  R.  Co.,  14  Gray,  466.  But  the 
opinions  of  the  Massachusetts  courts, 
on  questions  like  these,  down  to  a 
recent  period*  were  greatly  biased  by 
sympathy  with  corporate  interests, 
and  should  be  cautiously  scrutinized. 
■  Such  is  the  rule  in  New  York 
(Probst  V.  Delamater,  100  N.  Y.  266 ; 
Burke  v.  Witherbec,  98  N.  Y.  562; 
Leonard  v»  CollinSi  70  N.  Y.  90  [ex- 
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company,  for  example,  although  bound  to  use  the  highest 
degree  of  care  and  diligence  for  the  protection  of  its  pas- 


cavating  overhanging  bank  of  earth] ; 
Devlin   v.    Smith,    89    N.    Y.   470). 
Pennsylvania  (Payne  v,    Reese,   100 
Penn.  St  301).    Massachusetts  (Ladd 
V,  New  Bedford,  &c.  R.Co.,  119  Mass. 
412).      Vermont  (Hard  v.  Vermont, 
&c.  R.  Co.,  32  Verm.  473 ;  Noyes  v. 
Smith,  28  Id.  59).    Indiana  (Louis- 
ville, &c.  R.  Co.  V.  Orr,  84  Ind.  50 
[crab  for  hoisting  timbers,  which  had 
no  thumb  screw  or  stop  latch  to  pre- 
vent it  from  flying  out  of  gear]).  Mis- 
souri (McMillan  v.  Union  Brick  Co., 
6  Mo.  App.  434 ;  Aldridge  v.  Midland, 
&c.  Furnace  Co.,  78  Mo.  559  [excavat- 
ing overhanging  earth  bank]).    Iowa 
(Cooper  V,  Central  R.  Co.^  44  Iowa, 
134).    Minnesota  (Gates  v.  Southern 
Minn.  R.  Co.,  28  Minn.  no).     Cali- 
forma  (Rodgers  v.  Central  Pac.  R. 
Co.,  8  Pac.   Rep.  377;    Civil  Code, 
{  1 971).    South  Carolina  {Ex  parte 
Johnson,  19  So.  Car.  492;  Sanders  t^. 
Etiwan     Phosphate    Co.,    Id.     510). 
Alabama  (Smoot  v.  Mobile,  &c.  R. 
Co.,  67  Ala.  13).     Texas  (Mo.  Pacific 
R.  Co.  V,  Lyde,  57  Tex.  505).     Due 
care^  in  seeing  that  its  rolling  stock  is 
maintained  in  a  reasonable  safe  con- 
dition, was  laid  down  as  the  measure 
of  its  obligation,   in  respect  to  that 
portion  of  its  equipment,  in  King  v. 
Ohio,  &c.  R.  Co.,  14  Fed.  Rep.  277. 
The  Supreme   Court  of  Illinois,   in 
Toledo,  &c.  R.  Co.  v.  Conroy  (68  HI. 
$60),    said  that  the  duty  owing  by 
railroad  companies  to  the  public,  as 
well  as  to  those  in  their  employment, 
is  to  bestow  the  utmost  care  and  vigi- 
lance upon  keeping  their  roads  and 
bridges  in  a  safe  condition ;  they  must 
do  all  that  human  care  and  vigilance 
and  foresight  can  reasonably  do,  con- 
sistent with  the  modes  of  conveyance 
and  the  practical  operation  of  the  road ; 


the  law  will  not  allow  these  to  be  oat 
of  repair  an  hour  longer  than  the 
highest  degree  of  diligence    requires 
(see  s.  c.  61  in.  162).    And  doubts 
whether    ordinary    care   in    kee|Hng 
structures,  machinery,  etc.,  in  repair 
is  always  sufficient  as  between  master 
and  servant,  were  expressed  in  Aller- 
ton  Packing  Co.  v,  Egan,  86  IlL  253. 
But  in  the  later  case  of  Indianapolis, 
&c.  R.  Co.  V.  Toy,  (91  IlL  474  [fire- 
man killed  by  explosion  of  boiler  of  his 
engine]),  that  court    held    explicitly 
that  ^'employers  are  only  required  to 
provide  machinery  of  good  material,and 
to  have  it  constructed  in  a  good  and 
workmanlike  manner.    They,  whether 
as  individuals  or  corporations,  are  not 
insurers  of  their  employees  against  in- 
jury from  its  use."    It  is  the  duty  ot 
a  railroad  company  to  keep  the  ma- 
chinery in  such  condition  as,  from  the 
nature  of  the  business  and  employ- 
ment, the  servant  has  the  right  to  ex- 
pect that  it  will  be  kept  (Atchison,  &c. 
R.  Co.  V,  Holt,  29  Kans.  149  [engine- 
wiper  recovered  for  the  loss  of  fingers 
cut  off  by  an  engine,  owing  to  a  de- 
fect in  the  throttle  valve]).    The  issue 
in  such  cases  is  not  whether  it  is  pos- 
sible for  an  accident  or  an  injury  to 
occur  from  the  act  or  omission  com- 
plained of,  but  whether  an  accident  or 
injury  is  so  probable  as  to  render  the 
act  or  omission  negligent.    So  held, 
ruling  that  the  omission  to  have  a 
pusher-engine    provided    with  safety 
chains  to  its  tender  would  not  author- 
ize a  finding  of  negligence  on  the  part 
of  the  railroad  company  (Morse  v.  N. 
Y.  Central,  &c.  R.  Co.,  39  Hun,  414). 
When  the  master  has  exercised  all  the 
care   and  caution  which    a  prudent 
man  would  take  for  the  safety  and 
protection  of  his  own  person,  the  law 
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sengers  from  injury,  owes  no  such  duty  to  its  own  servants, 
although  they  may  be  exposed  to  the  same  perils.^  This 
is  the  principle,  in  substance,  which  lies  at  the  foundation 
of  all  the  requirements  which  will  be  presently  stated  as 
to  the  master's  care  for  the  safety  of  his  servants, 

g  190.  Duration  of  master's  duty.— The  obligations  of 
the  master,  as  stated  in  this  chapter,  continue  in  force, 
not  only  during  all  the  time  in  which  his  servants  are 
actually  engaged  in  his  service,  but  also  during  the  time 
reasonably  occupied  by  them  on  his  premises,  in  going  to 
and  returning  from  their  work,*  and  in  intervals  of  rest  be- 
tween.* He  is  bound  to  use  the  same  degree  of  care  for 
the  purpose  of  making  their  access  and  departure  safe,  as 
for  the  purpose  of  providing  a  safe  and  proper  place  in 
which  the  work  is  to  be  done.  So  far,  therefore,  as  their 
road  to  his  work  lies  through  his  premises,  he  is  bound  to 
use  ordinary  care  ^  to  keep  those  premises  in  a  safe  condi- 
tion for  their  entry,  at  all  times  when  he  invites  such 
entry  ;  and  he  is  bound  to  use  such  care,  at  all  times  when 


does  not  hold  him  liable  for  the  con- 
sequences of  a  defect  which  could 
not  be  discovered  by  careful  inspection 
or  the  application  of  appropriate  tests 
to  determine  its  existence  (Ford  v. 
Lyons,  41  Hun,  512). 

^  See  all  the  railroad  cases  in  last 
previous  note. 

'  In  Brydon  v,  Stewart  (2  Macq. 
H.  L.  30),  a  minor  who  wished  to  leave 
his  employment,  while  he  was  coming 
up  from  the  pit  in  which  he  had  been 
working,  for  that  purpose,  was  killed 
by  a  stone  falling  on  him  from  the  side 
of  the  pit,  which  had  been  left  there 
by  the  defendant's  personal  fault.  In 
an  action  by  his  widow,  held,  on  ap- 
peal to  the  House  of  Lords,  that  the 
defendant  was  liable;  on  the  ground 
that  having  let  the  workman  down, 
he  was  bound  to  bring  him  up  in 


safety,  even  if  he  came  up  for  his 
own  business,  and  without  lawful  ex- 
cuse or  proper  cause. 

■  Broderick  v,  Detroit  Union  De- 
pot, 56  Mich.  261  [during  dinner  hour, 
woHonan  while  eating  dinner  was 
asked  by  foreman  to  open  ventilator, 
and  did  so.  Being  defective,  it  fell 
and  crushed  his  hand]. 

*  **  Ordinary  care,"  in  this  connec- 
tion, means  such  as  is  commensurate 
with  the  perils  or  dangers  likely  to  be 
encountered  (Wabash  R.  Co.  v.  Mc- 
Daniels,  107  U.  S.  454)  [question  as 
to  competency  of  a  telegraph  opera* 
tor].  In  Alabama,  "due*'  care  and 
diligence  are  required  (Ala.  &c.  R. 
Co  V.  Waller,  48  Ala.  459;  see  Mo- 
bile, &c.  R.  Co.  V.  Thomas,  42  Id 
715);  but  this  really  means  the  same 
thing  when  properly  understood. 
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they  are  at  work,  for  the  purpose  of  enabling  them  to 
depart  in  safety,  without  regard  to  whether  their  depar- 
ture takes  place  with  his  consent  or  in  accordance  with 
their  duty  to  him  or  not.  But  he  is  under  no  obligation 
to  keep  in  safe  condition  for  their  use  any  part  of  the 
premises  to  which  their  duties  do  not  call  them  and  to 
which  he  has  not  given  them  permission  to  go.^  . 

§  zpi.  Duty  to  select  competent  fellow-servants.— Among 
the  duties  which  the  master  personally  owes  to  his  serv- 
ants, is  that  of  using  ordinary  care  to  select  servants  of 
sufficient  care  and  skill  to  make  it  probable  that  they  will 
not  cause  injury  to  each  other  by  the  lack  of  these  quali- 
ties,* and  to  dismiss  servants  who  show  such  a  want  of 
care  or  skill  as  to  give  reasonable  ground  for  apprehension 
that  they  will  injure  their  fellow-servants.  If  he  fails  in 
the  performance  of  this  duty,  the  master  is  liable  to  any 
servant  for  the  consequences  of  such  negligence  or  incom- 
petency, on  the  part  of  a  servant  thus  negligently  employed 
or  retained,  as  might  reasonably  be  anticipated  as  not 
unlikely  to  occur,  from  such  information  as  could  have 
been  obtained  about  such  servant,  by  the  use  of  ordinary 
care.'    Much  more  is  he  responsible,  if  he  has  actual  notice 


*  Where  plaintiff,  a  carpenter,  who 
was  working  on  the  upper  deck  of  de- 
fendant's steamer,  on  quitting  work 
at  night  went  to  the  lower  deck  with 
the  engineer  who  hid  plaintiff's  tools 
there  in  the  boiler,  and  on  going  to 
get  his  tools  next  morning  fell  into  a 
bunk  hole  and  was  injured,  it  was 
held  that  defendant  was  not  liable 
(Belford  v,  Canada  Shipping  Co.,  35 
Hun,  347);  Pratt,  J.,  saying:  **It 
cannot  be  said  that  the  plaintiff 
was  licensed  or  invited  to  go  for- 
ward to  the  boiler,  or  that  he  went 
there  in  any  connection  with  the 
work    he    was    employed    to    do." 


s.  P.  Wright  V,  Rawson,  52  Iowa, 

329. 

'  Wabash  R.  Co.  v,  McDanids, 

107  U.  S.  454;  Curley  V.  Harris,  11 

Allen,  112,  121;  Chicago,  &c.  R.  Co. 

V.  Hamey»  28  Ind.  28;  Laning  v.  N. 

Y.  Central  R.  Co.,  49  N.  Y.  521,  per 

Folger,  J. ;  £gan  v.  Tucker,  18  Hun, 

347;    New  Orleans,  &c.   R.  Co.  v, 

Hughes,  49  Miss.  258;  Crew  v.  St 

Louis,  &c.  R.  Co.,  20  Fed.  Rep.  87 

[conductor  of  freight  train  habitually 

intemperate]. 

'  Faulkner   v>  Erie   R.  Co.,  49 

Barb.  324;  Chicago,  &c.  R.  Co.  v. 

Swett,  45  ni.  197;  Chicago,  &c  R. 


/• 
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of  the  negligent  habits  or  incompetency  of  a  servant  em- 
ployed by  him.*  But  even  the  master's  knowledge  of  this 
fact  is  only  evidence  of  negligence  on  his  part;  and  the 
issue  must  still  be  left  to  the  jury.* 

§  Z92.  Evidence  of  negligence  in  selection.— The  mere 
fact  of  the  incompetency  of  a  servant  for  the  work  upon 
which  he  was  employed  is  not  enough  to  warrant  a  jury 
in  finding  the  master  guilty  of  negligence  in  employing 
him.*     But  the  evidence  by  which  such  incompetency  is 


Co.  V.  Harney,  28  Ind.  28:  see  Thayer 
V,  St.  Louis,  &c  R.  Co.,  22  Ind.  26 ; 
Nordyke  &  M.  Co.  v.  Van  Sant,  99 
Ind.  188;  Blake  V.  Maine  Central  R. 
Co.,  70  Me.  60;  Baulec  v,  N.  Y.  Cen- 
tral, &c.  R.  Co.,  59  N.  Y.  356;  Mann  V. 
Delaware  &  H.  Canal  Co.,  91  N.  Y. 
49S  [in  which  case  the  engineer  of  a 
train  was  killed  by  collision,  on  a  dark 
night,  with  some  freight  cars  standing 
on  the  track.    A  brakeman  who  had 
been  sent  out  to  signal  the  approaching 
train,  by  the  conductor  of  the  freight 
cars,  was  a  new  hand  who  had  not  a 
proper  knowledge  of  the  signals,  and 
who  had  been  engaged  by  defendant's 
yard-noaster.     Held,  that  it  was  for 
the  jury  to  say  whether  defendant  had 
used  due  care  in  selecting  competent 
co-servants  of  decedent];  Chicago,  &c. 
R«  Co.  V,  Sullivan,  63  111.  293  [where 
the  servant  causing  the  injury  was  in 
charge  of  a  gravel  train,  and  the  evi- 
dence showed  that  his  character  as 
an  intemperate  man  must  have  been 
known  to  the  company,  and  that  he 
was  *'  kind  of  wild,"  on  the  day  of  the 
accident].    But  the  mere  fact  that  an 
engineer   of  a   locomotive  is   near- 
sighted is  not  sufficient  to  establish 
n^ligence  on  the  part  of  a  railroad 
company  in  retaining  him  in  its  em- 
ploy (Texas,  &c.  R.  Co.  v.  Harring- 
ton, 62  Tex.  597). 

1  Laning  v.  N.  Y.  Central,  &c.  R. 


Co.,  49  N.  Y.  521 ;  Gilman  v.  Eastern 
R.  Co.,  10  Allen,  233 ;  Huntingdon,  &c. 
R.  Co.  V.  Decker,  84  Penn.  St.  419 
[habitually  intemperate  conductor, 
whose  unfitness  was  known  to  super- 
intendent]. This  is  conceded  in  all 
the  cases  cited  under  §  180.  In  Illi- 
nois Central  R.  Co.  v.  Jewell  (46  IlL 
99),  the  fact  that  the  incompetency  of 
an  engineer  was  known  to  some  of- 
ficers of  the  company  (not  apparently 
directors),  was  held  sufficient  to  make 
the  company  liable  to  a  brakeman  for 
the  engineer's  fault.  A  single  instance 
of  negligence  in  a  servant  does  not 
necessarily  make  it  the  duty  of  his 
master  to  discharge  him  (Baulec  v. 
Harlem  R.  Co.,  5  Lans.436;  62  Barb. 
623;  affi'd,  59  N.  Y.  356;  Summerhays 
V,  Kans.  Pac.  R.  Co.,  2  Colo.  484). 
Where  the  master  has  been  notified 
of  the  incompetency  of  a  servant,  he 
keeps  him  in  his  employ  at  his  own 
risk,  and  cannot  defend  an  action  for 
an  injury  sustained  through  his  neg- 
ligence by  showing  that  he  considered 
such  servant  competent  (Ross  v,  Chi- 
cago, &c.  R.  Co.,  2  McCrary,  235). 

*  Hoey  V.  Dublin,  &c.  R.  Co., 
Irish  Rep.  5  C.  L.  206. 

*  Moss  V,  Pacific  R.  Co.,  49  Mo. 
167;  Jordan  v.  Wells,  3  Woods,  527; 
East  Tenn.  &c.  R.  Co.  v,  Gurley,  12 
Lea,  46 ;  Huffman  v.  Chicago.  &c.  R. 
Co.,  78  Mo.  50  [engineer  alleged  to 
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proved  may  be  of  such  a  nature  as  to  raise  a  fair  inference 
that  the  master  either  had  notice^  of  the  fact,  or  else 
omitted  to  make  such  inquiries  as  common  prudence  would 
have  dictated  *  Thus,  proof  of  the  employment  of  one, 
who  had  always  been  a  mere  clerk,  or  a  common  laborer, 
to  run  a  steam  engine,  would  justify  a  finding  of  negli- 
gence on  the  part  of  the  master,  without  showing  that  he 
had  actual  notice  of  the  servant's  antecedents;'  for  it 
would  be  improbable  that  the  master  could  be  so  grossly 
deceived  if  he  had  made  any  inquiry ;  but  proof  that  the 
servant  had  only  been  employed  in  an  inferior  capacity  is 
not  enough  to  justify  an  inference  that  the  master  was  in 


have  run  his  train  too  fast,  to  the 
damage  of  brakeman);  Chapman  v, 
Eric  R.  Co..  55  N.  Y.  579  [employee 
competent  at  the  time  of  his  employ- 
ment, subsequently  became  unfitted 
to  discharge  his  duties  in  consequence 
of  habits  of  inebriety] ;  Harvey  v.  N. 
Y.  Central  &  H.  R.  Co.,  88  N.  Y.  4B1 
[case  of  a  negligent  but  not  incompe- 
tent switchman].  Plaintiff  must  show 
not  only  negligence  in  selection,  but 
some  act  of  negligence  on  the  serv- 
ant's part,  which  caused  the  injury 
(Kersey  v.  Kansas  City,  &c.  R.  Co., 
79  Mo.  36).  The  burden  of  proof  is 
upon  him,  to  show  incompetency  and 
the  employer's  knowledge  thereof 
(Mentzer  v.  Armour,  18  Fed.  R.  373). 
Proof  of  incompetency  does  not  throw 
upon  the  master  the  burden  of  show- 
ing care  in  selection  (Murphy  v,  St. 
Louis,  &c.  R.  Co.,  71  Mo.  202 ;  contra^ 
Skerritt  t/.  Scallan,  1 1  Irish  R.  C.  L. 

389). 

^  '*  Notice  to  a  person  acting  in  a 

very  humble  and  inferior  capacity,**  as 
a  **  caller,"  to  awaken  and  summon 
conductors  to  take  charge  of  trains, 
held  not  to  be  notice  to  the  railroad 
company,  of  a  conductor's  indispo- 
sition (Mich.  Central  R.  Co.  v,  Dolan, 
32  Mich.  5io}, 


»  Hilts  V,  Chicago,  &c.  R.  Co.,  55 
Mich.  437  [where  a  locomotive  engi- 
neer had,  for  several  months,  habitu- 
ally been  noticeably  drunk].  An  alle- 
gation that  an  injury  occurred  through 
the  incompetency  of  a  locomotive  en- 
gineer justifies  the  admission  of  evi- 
dence that  he  was  addicted  to  intoxi- 
cation (Lyons  v.  N.  Y.  Central,  &c.  R. 
Co.,  39  Hun,  385). 

'  Such  proof  will  sustain  a  verdict, 
but  it  does  not  raise  a  legal  presump- 
tion (Joch  V.  Dankwardt,  85  IlL  331). 
That  was  an  action  by  a  coal-miner, 
in  defendants  employ,  for  injuries  sus- 
tained while  being  lowered  into  the 
mine.  Judgment  for  plaintiff  reversed 
because  of  an  error  in  the  charge  that 
proof  of  the  employment  of  one  who 
had  always  been  a  manual  laborer  or 
a  mule  driver  to  run  a  steam  engine, 
raised  such  a  presumption,  Sheldon, 
J.,  saying:  "What  constituted  negli- 
gence in  the  employment  of  a  compe- 
tent engineer  was  entirely  a  question 
of  fact  for  the  jury."  See  Bunnell  v. 
St.  Paul,  &c.  R.  Co.,  29  Minn.  305; 
where  one,  who  had  never  learned  the 
trade  of  carpenter,  was  employed  as 
foreman  of  a  gang  of  carpenters  erect- 
ing a  building. 
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fault  in  employing  him  in  a  much  higher  capacity  in  the 
same  line  of  business.^  The  particular  act  of  negligence 
of  a  fellow-servant  to  which  the  plaintiffs  injury  is  owing 
is  not,  generally  speaking,  sufficient  evidence  even  of  his 
incompetency,*  and  certainly  is  not  enough  to  raise  a  pre* 
sumption  of  notice  to  his  master.' 

§  X93.  Duty  to  employ  sufficient  force.— Another  duty 
which  the  master  owes  to  his  servants  is  that  of  employ- 
ing a  sufficient  number  to  do  the  work,  so  far  as  may  be 
necessary  to  enable  them  to  do  it  in  safety ;  *  but,  as  in 
other  cases,  he  is  only  bound  to  use  ordinary  care  for  this 
purpose.**  It  is  not  always  consistent  with  such  care,  how- 
ever, to  provide  a  force  just  sufficient  for  the  regular, 
every-day  course  of  business.*  Preparation  must  be  made 
for  those  extraordinary  emergencies  which,  although  they 
do  not  frequently  occur,  are  still  known  in  common  ex- 


^  So  held,  where  the  evidence  was 
conflicting,  but  the  plaintiffs  evidence 
amounted  to  no  more  than  this  (Ed- 
wards V,  Brighton,  &c.  R.  Co.,  4 
Fost.  &  F.  531). 

•  McCarthy  z/.  British  Ship-owners* 
Co.,  10  L.  R.  Ir.  384. 

■  See  Murphy  v.  Pollock,  1 5  Irish 
C  L.  224 ;  Wright  v.  N.  Y.  Central 
R.  Co.,  25  N.  Y.  562 ;  Harvey  v,  N. 
Y.  Central,  &c.  R.  Co.,  88  N.  Y.  481. 

•  Flike  V.  Boston,  &c.  R.  Co.,  53 
N.  Y.  549 ;  Booth  V,  Boston,  &c.  R. 
Co.,  73  N.  Y.  38 ;  Whitt.  Smith  Negl. 
125-127,  and  cases  cited. 

•  See  Northern  Pacific  R.  Co.  v. 
Herbert,  116  U.  S.  642;  Saxton  v. 
Hawksworth,  26  L.  T.  851 ;  Skipp  v. 
Eastern  Counties  R.  Co.,  9  Exch.  223. 

•  See  Thorpe  v.  Mo.  Pacific  R. 
Co.  (89  Mo.  650),  where  it  was  held 
that  if  the  insufficiency  of  the  staff  or 
force  employed  to  do  the  work  is 
obviously  so  great  that  even  with  use 
of  great  caution  there  is  imminent  dan- 
ger to  those  actually  taking  part,  they 


are  chargeable  with  contributory  negli- 
gence in  uniting  in  it.  In  Burlington, 
&c.  R.  Co.  V.  Crockett  (19  Neb. 
138;  25  Am.  &  Eng.  R.  Cas.  390), 
a  gang  of  men  employed  by  the 
company  were  digging  gravel  un- 
derneath a  high  bank,  and  loading 
it  on  dirt  cars.  They  were  accus- 
tomed to  keep  one  of  the  gang  sta- 
tioned upon  the  bank  to  give  notice 
to  those  below  when  the  earth  or  crust 
of  the  bank  above  was  undermined, 
and  was  about  to  fall.  One  day,  this 
watchman  being  temporarily  absent, 
the  conductor  of  the  gravel  train  or- 
dered the  *' sub- boss"  of  the  diggers 
to  go  under  the  bank  and  perform 
some  service.  He  went,  unaware  that 
the  watchman  was  away,  and  a  fall 
of  earth  killed  him.  On  the  ground 
that  sending  him  into  the  danger  with- 
out securing  the  attendance  of  the 
workmen  was  negligence,  attributable 
to  the  company,  a  verdict  for  damages 
was  sustained. 
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perience,  to  be  likely  to  occur  occasionally.  Thus,  in  case 
of  a  sudden  flood,  washing  away  a  part  of  a  railroad,  the 
company  must  have  men  promptly  stationed  at  points  of 
tianger,  to  warn  servants  who  are  unconscious  of  it.^  If 
-men  enough  are  not  previously  engaged,  new  ones  should 
be  instantly  procured  ;  or,  if  there  is  not  time  to  do  this, 
some  part  of  the  general  business  must  be  suspended,  so 
as  to  release  a  sufficient  number  of  men  to  attend  to  the 
new  more  pressing  duty. 

§  194.  What  materials  master  bound  to  provide. — ^The 
master  also  personally  owes  •  to  his  servants  the  duty  of 
using  ordinary  care  and  diligence  to  provide  for  their  use, 
in  his  service,  sound  and  safe  materials,  instruments  and 
accommodations,^  and  such  appliances  as  are  reasonably 
calculated  to  insure  their  safety.*  He  is  also  personally 
bound  to  inspect  and  examine  all  these  things,  from  time 
to  time,  and  to  use  ordinary  care  and  skill  to  discover  and 
repair  defects  in  them.*^    He  must,  therefore,  use  ordinary 


*  Hardy  v,  Carolina  Central  R. 
Co.,  ^(>  N.  C.  5.  In  that  case,  a 
brakeman  in  defendant's  employment 
was  killed  by  the  wrecking  of  his  train 
in  a  washout,  immediately  after  an  ex- 
traordinary storm.  The  corporation 
was  held  liable  on  the  ground  of  their 
failure  to  have  a  man  at  the  break  in 
the  road,  to  warn  the  train ;  Read,  J., 
saying:  '* There  must  be  a  man  for 
every  place,  as  need  may  be  "  (see  74 

N:  C.  734). 

■  Northern  Pacific  R.  Co.  v,  Her- 
bert, 116  U.  S.  642;  Fuller  v.  Jewett, 
80  N.  Y.  46,  and  other  cases,  cited 
on  delegation,  g  204,  post. 

•  Paterson  v.  Wallace,  i  Macq.  H. 
L.  748;  Brydon  v,  Stewart,  2  Macq. 
H.  L.  30;  Buzzell  v,  Laconia  Mfg.. 
Co.,  48  Maine,  113;  Keeganz/.  West- 
em  R.  Co.,  8  N.  Y.  175 ;  Ryan  v. 
Fowler,  24  N.  Y.  410 ;  Laning  v,  N. 
Y.   Central  R.   Co.,  49  N/  Y.  521  ; 


Nordyke,  &c.  M.  Co.  v.  Van  Sant,  99 
Ind.  188;  Chicago,  &c.  R.  Co.  v. 
Swett,  45  111.  197  [a  very  emphatic 
decision];  Perry  v,  Ricketts,  55  ffl. 
234 ;  Illinois  Central  R.  Co.  v.  Jones, 
1 1  III.  App.  324 ;  Hallower  v,  Henley, 
6  Cal.  209;  Greenleaf  V.  III.  Central 
R.  Co.,  29  Iowa,  14.  It  has  been  held 
that  the  jury  may,  in  some  cases,  find 
it  to  be  the  duty  of  the  master  to  fur- 
nish watches  to  his  servants  (Matte- 
son  V,  N.  Y.  Centra],  &c.  R.  Co.,  62 
Barb.  364). 

^  Hough  V,  Texas,  &c.  R.  Co^  too 
U.  S.  213;  Benzing  v,  Steinway,  loi 
N.  Y.  547 ;  Corcoran  v.  Holbrook,  59 
N.  Y.  517  [laborer  in  cotton  iftill,  in- 
jured through  failure  of  general  agent 
to  keep  an  elevator  in  repair] ;  Vos- 
burgh  V.  Lake  Shore,  &c.  R.  Co.,  94 
N.  Y.  374;  Collyer  v,  Pcnn,  R.  Co», 
49  N.  J.  Law  ;  7  Eastern,  532. 

*  Snow  V.  Housatonic  R.  Co.,  8 
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care  to  provide  for  his  servants  a  reasonably  safe  place  in 
which  to  do  their  work,^  and  in  which  to  stay  while  wait- 
ing to  go  to  work  •  and  generally  to  provide  for  them  safe 
means  of  access  and  departure.*  If,  therefore,  the  master 
knows,*  or  would  have  kno^vn  if  he  had  used  ordinary  care 
to  ascertain  the  facts,*^  that  the  buildings,  ways,  machinery. 


Allen,  441 ;  Toledo,  &c.  R.  Co.  v. 
Conroy,  68  III.  560;  Quincy  Coal  Co. 
^.  Hood,  77  IlL  68;  Wedgwood  v. 
Chicago,  &c.  R.  Co.,  44  Wise.  44; 
Houston,  &c.  R.  Co.  v,  Dunham,  49 
Tex.  181 ;  Bridges  v,  St  Louis,  &c. 
R.  Co.,  6  Mo.  App.  389;  Smith  v. 
Peninsular  Car  Works  [Mich.],  27  N. 
W.  Rep.  662  [icy  walk,  on  which  work- 
man slipped,  while '  carrying  melted 
iron].  A  master  is  bound  *'  to  furnish 
his  servants  and  keep  in  safe  repair  all 
such  usual  appliances  as  are  necessary 
for  the  performance  of  the  servants' 
duties  with  such  reasonable  degree  of 
safety  that  the  ordinary  risks  and 
perils  of  the  employment  may  not  be 
increased.''  It  is  ^*  his  duty  to  keep 
such  machinery  and  appliances  in 
good  repair  and  in  safe  condition; 
neither  ought  he  to  be  permitted  to 
screen  himself  from  liability  because 
he  did  not  in  fact  know  that  the  same 
were  out  of  repair,  if,  by  the  exercise 
of  ordinary  care  and  inspection  by 
persons  sidlled  in  the  knowledge  of 
such  machinery  and  appliances,  such 
defects  might  have  been  discovered 
and  repaired  "  (Cooper  v.  Pittsburgh, 
&C.  R.  Co.,  24  West  Va.  37,  51). 

*  Plank  V.  N.  Y.  Central,  &c.  R. 
Co.,  60  N.  Y.  607  [trench  or  sluice  in 
place  where  brakemen  were  required 
to  stand,  rendering  it  unsafe] ;  Benz- 
ing  V,  Steinway,  loi  N.  Y.  547  [plat- 
form]; Wilson  V,  Willimantic  Linen 
Co.,  50  Conn.  433  [defective  shafting]. 
Plaintiff  crushed  between  the  side  of 
a  flat  car  and  a  building  while  assist- 
ing in  moving  the  car  in  obedience  to 


the  orders  ot  his  foreman;  and  the 
space  between  the  track  and  the  build- 
ing was  too  narrow  for  the  passage 
between  the  building  and  a  car  on  the 
track,  and  was  constantly  narrowing ; 
but  the  plaintiff  did  not  know,  and 
could  not  reasonably  be  ^expected  to 
know  this  (Ferren  v  Old  Colony  R. 
Co.  [Mass.],  9  N.  £.  608) ;  S.  P.  Sun- 
ney  V.  Holt,  15  Fed.  Rep.  880  [deck- 
hand falling  down  unlighted  hatch- 
way] ;  Campbell  v.  Penn.  R.  Co.»  2  Atl. 
Rep.  489 ;  but  where  the  place  is  ren- 
dered unsafe  by  the  negligence  of 
fellow- servant  not  chaiged  with  the 
duty  of  providing  the  place,  the  master 
cannot  be  held  (Id.). 

■  Peters  v,  Harrison  Wire  Co.,  14 
Mo.  App.  599  [heavy  wheel,  left  un- 
fastened on  an  inclined  track  over  a 
place  where  plaintiff,  a  servant,  was 
waiting  to  go  to  his  work,  and  another 
servant  set  in  motion  the  wheel,  which 
fell  upon  plaintiff]. 

■  Brydon  v,  Stewart,  2  Macq.  H. 
L.  30 ;  S.  P.  Buzzell  v,  Laconia  Mfg. 
Co.,  48  Maine,  113. 

*  Ryan  v.  Fowler,  24  N.  Y.  410 ; 
Keegan  v.  Western  R.  Co.,  8  N.  Y. 
175;  Cayzer  v,  Taylor,  io«Gray,  274; 
Perry  v.  Ricketts,  55  111.  234. 

•  Benzing  v,  Steinway,  loi  N.  Y. 
547 ;  Chicago,  &c.  R.  Co.  v.  Jackson, 
55  111.  492 ;  Gibson  v.  Pacific  R.  Co., 
46  Mo.  163;  Elliott  V,  St  Louis,  &c. 
R.  Co.,  67  Mo.  272;  Spicer  v.  South 
Boston  Iron  Co.,  138  Mass.  426  [flaw 
in  iron  hook  used  to  raise  furnace 
door,  which  a  careful  inspection  would 
have  revealed] ;  Texas,  &c.  R.  Co.  v. 
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tools  or  materials  which  he  provides  for  the  use  of  his 
servants  are  unsafe,  and  a  servant,  not  knowing  it,  suffers 
injury  thereby,  the  master  is  liable  therefor ;  though  he  is 
not  thus  liable,  in  the  absence  of  actual  or  constructive 
notice.*    The  fact  that  a  servant  may,  by  care  and  caution, 


McAtee,  61  Tex.  695  [defect  in  car- 
brake,  of  which  the  company  or  its 
officers  should  have  known];  Noyes 
V,  Smith,  28  Verm.  59  [defect  in  fire- 
box of  engine,  of  which  neither  em- 
ployers nor  engineer  were  aware,  but 
which  employers  might  have  discov- 
ered by  proper  and  reasonable  vigi- 
lance]. Where  a  piece  of  mechanism 
is  manifestly  incomplete,  and  is  used 
in  that  condition,  the  master  cannot 
shield  himself  from  responsibility  by 
alleging  ignorance  of  its  condition  and 
of  the  danger  thereof  (Broderick  z/. 
Detroit,  &c.  Depot  Co.,  56  Mich.  261 
[defective  ventilator  in  grain  elevator] ; 
Ogden  V,  Rummens,  3  Fost.  &  F.  751 
[arch  fell,  and  killed  a  workman ;  de- 
fendant held  liable  if  he  had  reason- 
able cause  to  apprehend  the  fall]). 
Where  a  servant  was  injured  by  the 
giving  way  of  wood  which  had  been 
allowed  to  remain  in  the  soil  an  un- 
reasonable length  of  time,  he  was  held 
entitled  to  recover  against  his  master 
(who  owned  the  wood  and  soil)  with- 
out proof  of  an  actual  scienter  (O'Don- 
nell  V,  Allegheny  Valley  R.  Co..  59 
Penn.  St.  239;  Webb  v,  Rennie,  4 
Fost  &  F.  608).  In  Murphy  v.  Phil- 
lips (35  Law  Times,  477),  defendant 
was  held  fiable  for  an  injury  received 
by  plaintiff,  a  stevedore  in  his  service, 
who  was  engaged  in  loading  a  ship 
with  iron  girders  by  means  of  a  chain 
which  broke,  in  consequence  partly  of 
bad  welding,  and  partly  of  being  worn. 
It  appeared  that  defendant  did  not 
know  of  the  defective  condition  and 
unfitness  of  the  chain,  but  that  he 
might    have   discovered    it    had    he 


chosen  to  examine  the  chain  himself 
or  to  have  it  examined.  The  plaint- 
iff's son  was  at  work  for  the  defend- 
ant under  a  cylinder  suspended  by 
chains  and  bolts,  and  the  tackle  being 
insufficient  for  the  purpose,  the  cylin- 
der fell  and  killed  the  plaintiffs  son. 
The  manner  in  which  the  cylinder  was 
suspended  was  unusual  and  danger- 
ous, and  was  suggested  by  the  defend- 
ant himself.  Held,  that  the  defendant 
was  liable  (Weems  v,  Mathieson,  4 
Macq  H.  L.  215).  When  an  elevator 
fell  a  second  time  and  injured  a  serv- 
ant, proof  of  the  former  fail  was  held 
admissible  to  show  the  master's  knowl- 
edge of  its  defective  character  (Malone 
V.  Hawley,  46  CaL  409).  In  Potts  v, 
Plunkett  (9  Irish  C.  L.  299),  there  was 
a  defect  in  a  landing  erected  under  the 
immediate  supervision  of  the  defend- 
ant himself;  but  it  did  not  appear  that 
the  defendant  was  aware  of  the  defect 
Held,  that  the  defendant  was  not  re- 
sponsible, without  proof  of  his  knowl-- 
edge  of  the  defect  This  decision  is 
"exploded." 

»  Welfare  v.  Brighton.  &c.  R.  Co., 
L.  R.  4  Q.  B.  696 ;  Priestly  v.  Fowler, 
3  M.  &  W.  I ;  Indianapolis,  &c.  R. 
Co.  V.  Love,  10  Ind.  554:  Wright  v. 
N.  Y.  Central  R.  Co.,  25  N.  Y.  566; 
Hayden  v,  Smithville  Mfg.  Co.,  29 
Conn.  548 ;  Buzzell  v,  Laconia  Mfg. 
Co.,  48  Maine,  113;  Hull  v.  Hall 
[Maine],  3  Atl.  38.  Unless  the  alleged 
defect  was  or  ought  to  have  been 
known  to  the  master,  no  recovery  can 
be  had  (Hobbs  v,  Stauer,  62  Wise. 
108 ;  DeGraff  v.  N.  Y.  Central.  &c 
R.  Co.,  76  N.  Y.  125  [defective  brake- 
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SO  operate  a  defective  and  dangerous  machine  as  not  to 
produce  injury  to  his  fellow-servants,  does  not  exempt  the 
master  from  his  liability  for  an  omission  to  exercise  rea- 
sonable care  and  prudence  in  furnishing  safe  and  suitable 
appliances.^  Ignorance  by  the  master  of  defects  in  the 
instrumentalities  used  by  his  servants  in  performing  his 
work,  is  no  defense  to  an  action  by  one  who  has  been 
injured  by  them,  when,  by  the  exercise  of  proper  care  and 
inspection,  the  master  could  have  discovered  and  remedied 
the  defects,  or  avoided  the  danger  incident  therefrom.* 
The  master  is  entitled  to  a  reasonable  time  after  notice  of 
the  defect,  within  which  to  make  repairs ;  *  and  if,  during 
that  period,  or  while  he  is  repairing,  an  injury  occurs  to  a 
servant  ignorant  of"  the  defect,  the  question  of  the  master's 
negligence  depends  upon  his  diligence,  under  all  the  cir- 
cumstances.^ 

§  X95.  What  materials  master  not  bound  to  provide. — 
The  master  is  not  bound  to  provide  the  very  best  materials, 
implements  or  accommodations  which  can  be  procured,* 
nor  those  which  are  absolutely  the  most  convenient  or 


chain;  distinguishing  Webb  v,  Ren- 
nie,  supra\ ;  Feltham  z/.  England,  L. 
R.  3  Q.  B.  33  [defective  tramway]; 
Chicago,  &c.  R.  Co.  v,  Piatt,  89  111. 
141;  East  St.  Louis,  &c.  P.  Co.  v. 
Hightower,  92  111.  139;  Ballou  v.  Chi- 
cago, &c.  R.  Co.,  54  Wise.  257;  Atchi- 
son, &c.  R.  Co.  V,  Ledbetter,  34  Kans. 
326  [switchman  injured  by  defective 
draw-bar] ;  Baldwin  v,  St.  Louis,  &c. 
R.  Co.,  68  Iowa,  37;  25  N.  W.  918 
[fall  of  lumber  pile,  properly  construct- 
ed originally,  but  weakened  by  the  cut- 
ting of  cross  strips]).  See  Painton  v. 
Northern  Central  R.  Co.,  83  N.  Y.  7; 
Lockwood  V.  Chicago,  &c.  R.  Co.,  55 
Wsc.  50. 

^  Stringham  v.  Stewart,  100  N.  Y. 
516  [warehouse  elevator  which  fell,  in 
consequence  of  lack  of  safety-guard]. 


See  McGee  v.  Boston  Cordage  Co., 
139  Mass.  445 ;  i  N.  E.  Rep.  745,  and 
note. 

■  Benzing  v,  Steinway,  loi  N.  Y. 

547. 

'  Johnson  v^  Armour,  18  Fed.  Rep. 

490. 

*  Murphy  v,  Crossan,  98  Penn.  St. 
495  [question  for  jury]. 

'  IBajus  V,  Syracuse,  &c.  R.  Co., 
103  N.  Y.  312;  Burke  v,  Witherbee, 
98  Id.  562.  Railroad  companies  are 
not  *•  bound  to  procure  the  best" 
machinery  and  appliances  (Lake  Shore, 
&c.  R.  Co.  V,  McCormick,  74  Ind. 
440;  Umbackt/.  Lake  Shore,  &c.  R. 
Co.,  83  Ind.  191  ;  disapproving  St. 
Louis,  &c.  R.  Co.  V.  Valirius,  56  Ind. 
511). 
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most  safe.*  His  duty  is  sufficiently  discharged  by  provid- 
ing those  which  are  reasonably  safe  and  fit*  Still  less  is 
he  bound  to  furnish  every  new  improvement  or  invention  ;• 


^  Cooke  V.  Lalance,  &c.  Mfg.  Co., 
I  N.  Y.  State  Rep.  590  [machine  good 
and  safe  in  other  respects,  but  had  not 
appliances  to  hold  back  a  brake  suf- 
ciently]. 

•  In  the  absence  of  statutory  re- 
quirement, the  master  is  not  bound  to 
provide  an  absolutely  efficient  fire- 
escape  (Jones  V,  Granite  Mills,  136 
Mass.  84).  An  employer  is  not  bound 
to  furnish  the  safest  machinery,  nor 
to  provide  the  best  methods  for  its 
operation  (Payne  v.  Reese,  100  Penn. 
St.  301  [owners  of  colliery  conducted 
a  blow- pipe  under  a  path  used  by  the 
miners,  where  it  made  a  hole,  into 
which  a  miner  fell ;  question  of  mas- 
ter's negligence  held  one  for  the 
jury];  Cagney  v,  Hannibal,  &c.  R. 
Co.,  69  Mo.  416  [shaping-machine  in 
car-factory,  without  a  guard  or  fender, 
which  might  have  been  provided  to 
prevent  accidents];  Smith  v.  St. 
Louis,  &c.  R.  Co.,  Id.  32  [guard- 
rail at  switch,  of  a  kind  in  general 
use,  though  not  the  safest,  in  which 
brakeman  caught  his  foot;  held  suf- 
ficient]). In  Little  Rock,  &c  R. 
Co.  V.  Duffey,  (35  Ark.  602),  held 
error  to  charge  that  defendant  was 
liable,  if  it  had  notice  that  spike  maul 
was  defective ;  Harrison,  J.,  ^ying: 
''It  cannot  reasonably  be  contended 
that  a  tool  or  implement  which  has 
become  worn  and  defective  by  use,  but 
which  still  answers  its  purpose,  should 
be  casta  side  as  dangerous,  unless 
there  is  some  apparent  cause  of  dan- 
ger in  its  continued  use."  s.  P.  Nel- 
son V,  Allen  Carwheel  Co.,  29  Fed. 
Rep.  840. 

»  Matteson  v.  N.  Y.  Central  R. 
Co.,  62  Barb.  364  [railroad  company 
failed  to  provide  men,  endeavoring  to 


repair  track  without  impeding  niimii^ 
of  trains,  with  an  accurate  time  piece]. 
A  master  is  not  liable  to  a  servant  for 
injuries  sustained  through  the  use  of 
machinery,  merely  on  the  ground  of 
failing  to  discard  a  machine  cnr  a  part 
of  a  machine,  and  supply  its  place 
with  somethmg  safer  (Sweeney  v. 
Berlin,  &c.  Envelope  Co.,  101  N.  Y. 
520).  In  that  case,  plaintiff  was  in- 
jured by  a  machine,  which  was  held 
in  check  by  use  of  a  pedaL  Plaintiff 
alleged  negligence  in  defendant  in  not 
providing  a  clutch,  or  some  contriv- 
ance other  than  a  pedal,  to  effect  this 
object  and  testified  that  he  had  r&. 
quested  an  improvement  in  this  respect 
Held,  that  the  action  could  not  be 
maintained.  A  railroad  corporation 
is  not  bound,  as  r^ards  its  employees, 
to  provide  its  tracks  with  tai^get 
switches  (Salters  v.  Delaware,  &c. 
Canal  Co.,  3  Hun,  338),  nor  to  block 
its  frogs,  particularly  if  it  does  not  ap- 
pear that,  in  doing  so,  greater  danger 
would  be  averted  than  entailed  (Mc- 
Ginnis  v,  Canada  So.  Bridge  Co.,  49 
Mich.  466).  See  Lake  Shore,  &c.  R. 
Co.  v^  McCormick  (74  Ind.  440),  for 
another  frog  case,  where  the  railroad 
company  was  exonerated  from  liabil- 
ity to  a  switchman  for  an  injury  caused 
by  his  catching  his  foot  while  coupling 
a  moving  car;  Philadelphia,  &c  R. 
Co.  V,  Keenan,  103  Penn.  St.  124 
[pushing  pole,  used  for  shifting  cars 
in  making  up  trains ;  and  which  lacked 
a  handle,  though  such  an  appendage 
lessened  the  danger];  Western,  &c 
R.  Co.  V,  Bishop,  50  Geo.  465 ;  and 
Bums  V,  Chicago,  &c.  R.  Co.,  69 
Iowa,  450  [car-coupling  not  of  the 
most  approved  kind];  Wonder  v, 
Baltimore,  &c«  R.  Co.,  32  Md.  411 
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but  he  may  wait,  even  where  a  question  of  safety  is  in- 
volved, until  an  alleged  improvement  has  been  tested  and 
has  come  into  somewhat  general  use.*  Where  persons  are 
employed  in  the  performance  of  ordinary  labor,  in  which 
no  machinery  is  used,  and  no  materials  furnished,  the  use  of 
which  requires  the  exercise  of  great  skill  and  care,  it  can- 
not be  claimed  that  a  defective  instrument  or  tool  fur- 
nished by  the  master,  of  which  the  employee  has  full 
knowledge  and  comprehension,  can  be  regarded  as  mak- 
ing out  a  case  of  liability  within  the  rule  imposing  a  lia- 
bility upon  the  master  for  faibire  to  furnish  perfect  and 
adequate  machinery  and  appliances  for  his  work.^  In 
short,  the  master  performs  his  whole  duty  by  using  as 
much  care  in  the  selection  of  materials,  &.c.,  for  the  use  of 
his  servants,  as  a  man  of  ordinary  prudence,  in  the  same 
line  of  business,  would,  acting  with  a  prudent  regard  to 
his  own  safety,  use  in  supplying  similar  things  for  himself, 
if  he  were  doing  the  work.* 

§  X96.  Master's  duty  as  to  materials  not  his  property.— 
The  duty  of  the  master  to  inspect  the  materials,  machinery, 
&c.,  used  by  his  servants,  in  the  course  of  his  business,  ex- 
tends not  only  to  those  things  which  are  his  property  or 
are  directly  furnished  by  him,  but  also  equally  to  all  things 
which  it  becomes,  the  duty  of  his  servants  to  use,  in  the 


[car-brake  having  a  hook  instead  of 
an  eye-bolt,  and  the  point  of  the  hook 
turned  in  an  alleged  wrong  direction]. 

'  See  Steinweg  v,  Erie  R.  Co.,  43 
N.  Y.  123. 

'  So  held,  reversing  a  judgment  in 
favor  of  an  employee  who  was  injured 
by  the  slipping  of  a  ladder  which  he 
was  using  in  lighting  lamps  in  front 
of  defendant's  building;  the  ladder 
being  a  new  one  which,  by  defend- 
ant's permission,  plaintiff  himself  had 
ordered  made  and  which  he  used  in 
safety  for  over  six  weeks ;  although  he 


told  defendant's  superintendent  that 
it  ought  to  be  hooked  and  spiked  or 
there  would  be  an  accident  (Marsh  v, 
Chickering,  loi  N.  Y.  396). 

'  The  rule  is  that  the  master  does 
not  owe  to  his  servants  the  duty  to 
furnish  the  best  known  or  conceivable 
appliances;  he  is  simply  required  to 
furnish  such  as  are  reasonably  safe  and 
suitable,  such  as  a  prudent  man  would 
furnish  if  his  own  life  were  exposed  to 
the  danger  that  would  result  from 
unsuitable  or  unsafe  appliances  (Marsh 
V.  Chickering,  101  N.  Y.  396). 
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course  of  their  employment  Thus,  where  a  railroad  com- 
pany requires  its  servants  to  handle  cars,  not  belonging  to 
it/  or  to  run  trains  over  a  track  belonging  to  another 
company,*  its  obligations,  superficial  as  to  inspection,  are 
the  same  as  though  such  cars  and  track  were  its  own. 

§  197.  Illustrations  of  master's  liability.— Thus,  the  master 
has  been  held  liable  for  injuries  suffered  by  his  servants  from 
defects  in  ropes,*  ladders,*  derricks,*  shafts  of  a  mine,*  build- 


•  Gottlieb  V,  N.  Y.,  Lake  Erie,  &c. 
R.  Co.,  29  Hun,  637 ;  affirmed,  100  N. 
Y.  462;  Mich.  Central  R.  Co.  v, 
Smithson,  45  Mich.  212;  O^Neil  v.  R. 
Co.,  9  Fed.  Rep.  337.  A  brakeman, 
on  a  dark  night,  was  coupling  two 
freight  cars  not  belonging  to  defend- 
ant, but  which  were  attached  to  one 
of  its  trains.  The  buffers  were  not 
long  enough  to  allow  the  brakeman  to 
stand  between  the  cars,  and,  not  notic- 
ing this  defect,  he  was  injured.  Verdict 
for  plaintiff  sustained  (Gottlieb  case, 
supra).  See  also  Chicago,  &c.  R.  Co.  v, 
Avery,  109  111  314.  But  see  a  somewhat 
different  rule  of  liability  laid  down  in 
Baldwin  v.  Chicago,  &c  R.  Co.,  50 
Iowa,  6$o;  Ballou  v.  Chicago,  &c.  R. 
Co.,  54  Wise.  257;  Mackin  v.  Boston, 
&c.  R.  Co.,  135  Mass.  201,  and  Rich- 
ardson V.  Gt.  Eastern  R.  Co.,  L.  R.  i 
C.  P.  D.  342. 

•  Stetler  v,  Chicago,  &c.  R.  Co.,  46 
Wise.  497 ;  s.  C.  again,  49  Wise.  609. 

•  Baker  v,  Allegheny,  &c.  R.  Co., 
95  Penn.  St.  211  [rotten,  though  ap- 
parently sound,  rope  on  derrick]; 
Warden  v.  Old  Colony  R.  Co.,  137 
Mass.  204  [rope  attached  to  bridge- 
guard  in  railroad  company^s  yard, 
which  was  allowed  to  become  worn] ; 
Perry  v,  Ricketts,  55  III  234  [insecure 


rope  attached  to  cage  used  for  lower* 
ing  miners  into  shaft  of  coal  mine]. 

*  Williams  v.  Clough,  3  Hurlst 
&N.  258;  Reber  v.  Tower,  11  Mo. 
App.  199. 

»  Holden  v.  Fitchbuig  R.  Co.,  12S 
Mass.  268  [derrick  left  standing  un- 
used beside  railroad  track,  in  such  a 
position  as  to  be  in  danger  of  being 
thrown  down  by  natural  causes]. 

>  Mellors  v.  Shaw,  i  Best  &  S. 
437;  Brydont'.  Stewart,  2  Macq.  H. 
L.  30.  See  also,  Buzzell  v.  Laconia 
Mfg.  Co.,  48  Maine,  113;  Pantzar  v. 
Tilly,  &c  Mining  Co.,  99  N.  Y.  368; 
where  Ruger,  C.  J.,  says:  **Thc 
evidence  tends  to  show  that  the  plain- 
tiff was  ignorant  of  the  dangerous 
condition  of  the  rock,  and  that  his 
duties  did  not  call  him  to  any  place 
from  which  it  could  be  observed.  He 
therefore  had  a  right  to  rely  upon  the 
performance  of  the  duty  owing  by  the 
master  of  adopting  proper  and  suit- 
able measures  of  precaution  to  guard 
him  against  the  consequence  of  any 
danger  arising  from  the  obviously  un- 
safe condition  of  the  rock,  and  is  not 
justly  censurable  for  an  omission  to 
discover  the  impending  danger  him- 
self in  time  to  avoid  it.'* 
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ings,^  platforms*  locomotives,'  cars/  car-bufFers/  brakes,^ 


^  Thus  where  the  plaintiff  was  em- 
ployed in  defendant's  mill,  and  in  con- 
sequence of  the  want  of  a  proper  sup- 
port to  a  privy  on  the  premises,  of 
which  the  defendant  was  aware,  it 
gave  way,  injuring  the  plaintiff,  the 
defendant  was  held  liable  (Ryan  v. 
Fowler,  24  N.  Y.  410);  Homer  v, 
Nicholson,  56  Mo.  220  [careless  use  of 
old  and  defective  walls,  by  owner  of 
building,  in  adding  to  and  remodeling 
latter]. 

•  Benzing  v.  Stdnway,  loi  N.  Y. 
547 ;  Arkerson  v,  Dennison,  117  Mass. 
407  ;  Behm  v.  Armour,  58  Wise,  i ; 
[elevated  platform  for  shoveling 
coal  into  a  steam  barge];  Hobbs 
V,  Stauer,  62  Wise.  108.  A  master 
— heldy  liable  for  injury  caused  to 
an  employee  by  the  falling  of  the 
platform  which  was  defective,  of  which 
defect  the  master  was  chargeable  with 
notice,  where  plaintiff  was  injured 
while  obeying  an  instruction  of  the 
foreman  to  go  upon  the  platform  to 
fasten  up  a  door  (Rossman  v,  Knick- 
erbocker Ice  Co.,  23  Weekly  Dig.  445). 

*  Hough  V,  Texas,  &c.  R.  Co.,  100 
U.  S.  213  [insecurely  fastened  steam 
whistle  on  locomotive] ;  Stevenson  v, 
Jewett,  16  Hun,  2 10  [broken  stay-bolts 
and  corroded  outside  sheet  of  loco- 
motive boiler,  which  exploded  and 
killed  fireman];  Crutchfield  v.  Rich- 
mond, &c.  R.  Co.,  76  N.  C.  320 
[defective  locomotive  and  road-bed]. 
Where  a  fireman  was  injured  by  the 
explosion  of  the  locomotive  boiler,  the 
dangerous  condition  of  which  had 
often  been  reported  to  the  master, 
the  master  was  held  liable  (Keegan 
V.  Western  R.  Co.,  8  N.  Y.  17s  ; 
S.  p.  Cayzer  v.  Taylor,  10  Gray,  274 ; 
Bean  v.  Oceanic  Steam  Nav.  Co.,  24 
Fed.  Rep.  124).  Where  an  engineer 
was  killed  by  the  explosion  of  a  boiler 
which  had  been  for  some  time  out  of 

Vol.  1—92. 


repair,  and  had  been  frequently  re- 
ported and  sent  to  the  shop  for  re- 
pairs, it  was  held  that  his  employer  was 
not  excused  from  liability  by  the  facts 
that  there  was  no  personal  negligence 
on  his  part,  that  the  master  mechanic 
having  charge  gave  proper  instructions 
for  the  thorough  examination  and  re- 
pair of  the  engine,  and  that  the  negli- 
gence causing  the  accident  was  that 
of  the  mechanics  directed  to  make  the 
repairs  (Fuller  v,  Jewett,  80N.  Y.  46). 

*  O'Neill  V,  St.  Louis,  &c.  R.  Co., 
3  McCrary,  423  [foreign  and  defectively 
constructed  freight-car] ;  Palmer  v. 
Denver,  &c.  R.  Co.,  Id.  635  [caboose 
car,  with  only  four  wheels,  which 
jumped  the  track].  So  held,  in  the 
following  cases  of  injuries  to  brake- 
men  on  trains  (Chicago,  &c.  R.  Co. 
V,  Jackson,  55  111.  492;  Toledo,  &c. 
R.  Co.  V.  Ingraham,  jj  111.  309;  King 
V.  Ohio,  &c.  R.  Co.,  14  Rep.  673) ; 
Siela  V,  Hannibal,  &c.  R.  Co.,  82  Mo. 
430  [handle  of  hand-car,  apparently 
good,  but  discovered,  after  it  broke, 
to  have  been  made  of  brittle  wood]. 

'  S.  P.  Cowles  V,  Richmond,  &c. 
R.  Co.,  84  N.  C.  309;  Ellis  V.  N.  Y., 
L.  Erie,  &c.  R.  Co.,  95  N.  Y.  546 
[brakeman  caught  between  two  cars, 
in  consequence  of  defects  in  buffers. 
Held,  that  defendant  was  bound  to 
provide  sufficient  buffers]. 

•  Chicago,  &c.  R.  Co.  v,  Taylor, 
69  111.  461.  So  held,  sustaining  a  re- 
covery in  favor  of  a  brakeman  injured 
by  faUing  from  the  platform  by  rea- 
son of  the  breaking  of  the  wheel  at- 
tached to  the  brake  which  he  was 
operating,  which  would  have  been 
avoided  by  reasonable  care  in  the  in- 
spection  (Disher  v,  N.  Y.  Central,  &c. 
R.  Co,,  2  N.  Y.  State  Rep.  276); 
Johnson  v,  Richmond,  &c.  R.  Co.,  81 
N.  C.  453  [brake-rod  having  an  old 
flaw^  discoverable  upon  inspection  with 
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couplings,^  railroad  tracks'  and  machinery/  of  which 
the  master  was  aware,  and  the  servants  were  not,  and 
for  similar  defects,  which  the  master  could  have  ascer- 
tained by  careful  inspection,  even  though  he  did  not 
know  of  them/  And  the  master  has  been  absolved  from 
liability,  where  the  only  ground  of  complaint  was  that 
appliances  were  furnished  which  required  special  care  and 
skill  for  their  use/ 


ordinary  care,  but  not  known  to  the 
employer  or  the  brakeman]. 

^  Gravelle  v.  Minneapolis,  &c.  R. 
Co.,  II  Fed.  Rep.  569  [absence  of 
coupling  link  from  locomotive  tender, 
in  accordance  with  a  custom  of  de- 
fendant, causing  injury  to  employee 
in  coupling  car].  See  Toledo,  &c. 
R.  Co.  V.  Fredericks,  71  III  294 
[car -coupling  so  unskillfuUy  con- 
structed that  slightest  indiscretion 
on  the  part  of  operatives  would  prove 
fatal]. 

'  A  railroad  company  must  use 
ordinary  care  in  keeping  its  track 
in  safe  condition  for  its  servants 
as  it  must  as  to  other  machinery 
and  appliances  (Appel  v,  Buffalo, 
N.  Y.,  &c.  R.  Co.,  2  N.  Y.  State 
Rep.  257).  Although  in  general  a 
locomotive  engineer  assumes  the  or- 
dinary hazards  attendant  upon  the 
movements,  including  the  reversal  of 
his  lever^  yet  where  his  train  has  left 
the  track  owing  to  the  defective  con- 
dition of  the  latter,  and  he,  in  order  to 
check  the  speed  of  the  train,-  reverses 
the  lever  and  breaks  his  arm  in  the 
operation,  he  can  hold  the  company 
liable,  since  their  defective  track  is  the 
proximate  cause  of  the  injury  (Knapp 
ff.  Sioux  City  R.  Co.,  65  Iowa,  91}.  It 
is  negligence  in  a  railroad  company  to 
leave  the  spaces  between  the  ties  of  a 
railroad  track  used  for  construction 
purposes  unfilled ;  and  it  is  respons- 
ible for  an  injury  to  one  of  its  brake- 


men  caused  by  his  stepping  between 
the  ties,  and  falling  while  coupling 
cars  in  the  night  (Gulf,  &c.  R.  Co.  v. 
Rediker,  [Tex.]  2  S.  W,  513);  Mad- 
den V.  Minneapolis,  &c.  R.  Co.,  32 
Minn.  303  [defective  road-bed,  caus- 
ing box-car  to  run  off  track];  Brick- 
man  V.  South  Car  R.  Co^  8  S. 
C.  173  [defective  trestle  over  culvert, 
wrecking  train  and  killing  engineer]. 

*  Quaid  V,  Cornwall,  13  Bush,  601 
[defective  machinery  in  factory,  putting 
out  employee's  eye];  McGatrick  v. 
Wason,  4  Ohio  St.  566;  Schall  v.  Cole, 
107  Penn.  St  i  [wooden  rim  attached 
to  iron  pulley,  in  order  to  increase 
velocity  of  planing  machine].  Master 
is  not  responsible  for  an  injury  to  an 
employee  arising  from  defects  in 
machinery,  if  the  proximate  cause  of 
the  injury  is  carelessness  of  the  en- 
gineer in  managing  the  defective  ma- 
chine; the  engineer  and  injured  em* 
ployee  being  fellow-servants  (Phila- 
delphia Iron,  &c  Co.  v.  Davis,  iii 
Penn.  St.  397). 

^  Painton  v.  Northern  Central  R. 
Co.,  83  N.  Y.  7. 

*  It  does  not  constitute  neg^Iigence 
on  the  part  of  a  railroad  company,  as 
towards  its  brakemen,  that  its  cars 
are  equipped  with  *' double  dead- 
woods  "  in  operating  which  a  brake- 
man  is  injured ;  since  these  appliances 
can  be  used  with  safety,  though  they 
require  increased  care  and  skUl  (In- 
dianapolis, &c,  R.  Co.  V.  Flanigaiii 
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§  X98.  Low  bridges.— The  liability  of  railroad  compan- 
ies for  injuries  caused  to  their  servants  by  low  bridges  or 
similar  dangerous  projections  over  the  track,  requires 
separate  consideration.  The  hasty  and  careless  manner  in 
which  most  railroads  in  America  are  originally  constructed, 
with  more  regard  to  the  profits  of  the  contractors  than  to 
the  safety  of  life  or  property,  and  almost  always  with  in- 
sufficient capital,  is  well  known.  One  result  of  this  state 
of  things  is  that  bridges  are  universally  built  over  railroads 
at  as  little  height  as  can  possibly  be  managed,  in  order  to 
save  the  cost  of  lowering  the  track  or  of  gradually  raising 
the  road  at  each  end  of  the  bridge.  .  These  bridges  remain 
unaltered ;  while  the  height  of  freight  cars  is  steadily  in- 
creased, in  order  to  make  each  car  available  for  more 
freight  For  the  sake  of  avoiding  the  expense  of  a  better 
brake  system,  the  old  method  of  brakes  on  the  top  of  the 
cars  is  continued ;  and  a  small  number  of  brakemen  are 
employed  upon  such  trains,  who  ^e  necessarily  required  to 
be  upon  the  roofs  of  the  cars,  while  in  motion.  Thus  it  has 
come  to  be  an  ordinary  occurrence,  upon  even  the  best  rail- 
roads, for  bridges  over  the  track  to  be  so  low  that  no  f  reight- 
brakeman  can  pass  under  them,  while  in  the  discharge  of 
his  regular  duties,  without  imminent  peril  to  his  life.  He 
must  stoop  or  be  killed  It  is  almost  incredible,  yet  un- 
happily true,  that  highly  respectable  courts  have  held  that 
such  structures  are  perfectly  lawful,  and  that  a  servant,  who 
knows  in  a  general  way  of  their  existence,  cannot  recover 
for  injuries  suffered  from  collision  with  them,  when  nec- 
essarily exposed  thereto  by  the  discharge  of  his  duties,  and 
even  when  acting  in  such  haste  that  he  did  not  have  time 
to  make  his  usual  calculation  of  the  precise  number  of 

77  ni  365) ;  dted  and  approved  in  defendant  company,  but  one  received 

Central  R.  Co.  v.  Smithson,  45  Mich,  by  it,  from  another  company,  for  trans- 

212;  Baldwins.  Chicago,  &c.  R.  Co.,  portation  (Mich.   Central  R.  Co.  v, 

50  Iowa,  68o.    This  is  so,  although  Smithson,  45  Mich.  212 ;  Baldwin  v 

the  cars  are  not  the  property  of  the  Chicago,  &c.  R.  Co.,  50  Iowa,  68o). 
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inches  which  stood  between  him  and  death.^  Decisions 
more  shocking  to  the  moral  sense  are  scarcely  conceivable. 
If  they  are  really  law,  then  a  railroad  company  may  fire 
cannon,  at  short  intervals,  all  along  its  line,  sending  the 
balls  within  four  feet  of  the  roofs  of  its  cars,  may  require 
its  servants  to  stand  on  those  roofs  constantly,  under  fire, 
and  yet  be  exempt  from  liability  for  the  death  of  any  of 
them  who  should  forget  to  crouch  down,  when  passing  the 
cannon-stand,  provided  only  that  the  act  of  murder  goes 
on  punctually  at  the  same  time  and  place,  every  day.  The 
erection  of  bridges,  less  than  seven  feet  clear  of  the  cars, 
on  railroads  operated  by  brakemen  who  are  peremptorily 
required  to  walk  along  the  roofs  of  those  cars,  is  in  itself 
a  crime,  and  ought  to  be  punished  as  such.^  It  is  not  an 
act  of  mere  negligence ;  it  is  a  willful  wrong.  We  do  not 
overlook  the  difficulties  arising  from  the  necessity  for  num- 
erous bridges  and  the  great  cost  of  making  them  as  high 
as  they  should  be.  But  these  difficulties  form  no  excuse 
for  such  reckless  disregard  of  human  life.  The  bridges 
should  be  raised ;  or  the  cars  should  be  lowered  ;  or  a  new 
system  of  brakes  should  be  introduced.  Of  course,  these 
criticisms  apply  only  to  cases  in  which  railroad  servants 
are  required  by  their  duties  to  be  on  the  roofs  of  moving 
cars.  Where  no  such  duty  exists,  a  railroad  may,  with 
perfect  propriety,  be  covered  with  bridges  not  more  than 
a  few  inches  above  the  cars. 

§  199.  Low  bridge  cases  reviewed.— Fortunately,  these 
decisions  have  not  been  made  by  the  courts  of  last  resort 

*  Owen  V.  N.  Y.  Central  R.  Co.,  Pacific,  &c.  R.  Co.  50  Mo.  302;  Qark 

I  Lans.  108 ;  Baylor  v.  Delaware,  &c.  v.  Richmond,  &c.  R.  Co.,  78  Va. 

R.  Co.,  40  N.  J.  Law,  23;  S.  P.  Wil-  709. 

Hams  V,  Delaware,  &c.  R.  Co.,  39  Hun,  *  In  Canada,  the  erection  or  main- 

430;  Baltimore,  &c.  R.  Co.  v.  Strick-  tenanceof  such  bridges  is  strictly  pro- 

ler,  51  Md.  47;  Rains  v.  St.  Louis,  hibited  (Railway  Consolidation   Act, 

&c.  R.  Co.,  71  Mo.  164;  Devitt  v.  1879). 
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in  any  state,  except  Maryland,  Missouri  and  Virginia.^ 
Similar  decisions  have  been  made  by  courts  of  original 
jurisdiction  in  New  York  and  New  Jersey ;  •  but  it  is  to 
be  hoped  that  they  will  soon  be  overruled.  In  Iowa,  the 
highest  court  has  held  that  a  brakeman,  who  well  knew  of 
such  bridges  and  never  objected  to  them,  cannot  recover, 
on  that  ground.*  In  Indiana,  the  whole  series  of  these 
cases  have  been  condemned.^  So,  also,  in  Illinois.*^  These 
decisions  are  moreover,  plainly  inconsistent  with  numerous 
cases  in  the  Supreme  Court  of  the  United  States  and 
other  courts,  including  the  very  courts,  in  some  instances, 
which  made  the  objectionable  rulings.* 

§  200.  Low  bridge  cases  criticised.— It  is  said  that 
brakemen  will  not  be  injured  by  these  bridges,  if  they 
watch  for  them,  and  therefore  have  only  their  own  negli- 
gence to  thank,  if  they  are  injured  thereby ;  and  in  one 
case,  the  fact  that  the  injured  brakeman  had  passed  the 


^  See  cases  cited,  p.  340,  note  i. 
In  Gibson  v.  Erie  R.  Co.  (63  N.  Y. 
449;  reversing,  S.  C,  5  Hun,  31) 
the  injured  party  was  a  conductor, 
whose  duties  did  not  call  him  to  ex- 
pose himself  to  such  risks :  at  all  events 
the  court  so  assumed.  Moreover, 
the  obstruction  was  not  a  bridge,  but 
a  station  roof  projecting.  The  opinion 
of  Allen,  J.,  perhaps  goes  all  the  length 
of  the  worst  cases  ;  but  it  is  certain  that 
all  the  other  judges  did  not  concur  in 
these  dicta,  and  quite  uncertain  that  any 
of  them  did.  So  in  Pittsbuigh,  &c.  R. 
Co.  V,  Sentmeyer  (92  Penn.  St.  276), 
the  injured  brakeman  was  not  called  by 
any  duty  to  be  on  the  roof  of  the  car. 

'  The  cases  cited  ante^  p.  340,  were 
only  Supreme  Court  cases,  not  de- 
cisions of  the  Court  of  Appeals. 

■  Wells  V,  Burlington,  &c.  R.  Co., 
56  Iowa,  520. 

*  Baltimore,  &c.  R.  Co.  v.  Rowan, 
104  Ind.  88.    In  that  case,  however. 


it  did  not  appear  that  the  injured 
brakeman  knew  of  the  danger. 

»  In  Chicago,  &c.  R.  Co.  v,  John- 
son, 116  111.  206,  it  was  held  that  a 
railroad  company  building  a  covered 
bridge  along  its  line  was  bound  to 
build  it  of  sufficient  height,  so  that 
brakemen,  required  In  the  discharge 
of  their  duty  to  go  upon  the  tops  of 
freight  cars,  might  pass  through  with- 
out danger  to  their  personal  safety. 

•  Thus,  Owen  v.  N.  Y.  Central  R. 
Co.  (i  Lans.  108),  which  was  the  first 
in  date,  was  tacitly  overruled  by  the 
same  general  term,  in  the  Gibson  case, 
5  Hun,  31 ;  already  noticed  as  re- 
versed, on  other  grounds  (63  N.  Y. 
449).  For  cases  inconsistent  with 
these  rulings,  see  §  89 ;  also  Chicago, 
&c.  R.  Co.  V.  Russell,  91  III  298 
[brakeman  injured  by  pole  within 
eighteen  inches  of  track] ;  111.  Central 
R.  Co.  v^  Welch,  52  111.  183  [awning 
eighteen  inches  above  roof  of  car]. 
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same  bridge  3,000  times  in  safety,  was  cited  as  proof  of 
this  theory.  But  it  is  well  known  that,  in  war,  not  one 
shot  in  one  hundred  from  musketry  takes  any  effect,  and 
that  four  or  five  seven-shooters  have  often  been  emptied 
in  pursuit  of  one  man,  without  touching  him.  Would  this 
prove  that  no  negligence  could  be  imputed  to  a  man  who 
should  fire  even  one  pistol  at  another  ?  It  will  be  said 
that  the  pistol-shot  is  willful.  So  is  the  erection  or  main- 
tenance of  a  bridge,  which  is  known  to  be  aimed  at  a 
brakeman's  head.  If  it  is  not,  then  Ithe  preparation  of  an 
automatic  pistol,  made  to  load  and  fire  itself,  is  innocent, 
although  any  other  kind  of  pistol  shot  would  be  a  crime. 
It  will  be  said  that  these  decisions  rest  only  upon  the 
assumption  that  the  injured  brakemen  could,  by  ordinary 
care,  have  anticipated  and  avoided  the  injury.  That  is  not 
true.  In  but  one  of  these  cases  was  there  any  reason  to 
believe  that  the  brakeman  knew  that  he  was  near  the 
bridge.  And  the  natural  presumption  that  a  man,  under 
such  circumstances,  either  does  not  know  or  has  excusably 
forgotten  the  danger,  is  so  strong,  that  clear  evidence 
should  be  required  to  rebut  it.  Such  a  case  differs  widely 
from  those  cases  in  which  men  risk  leaping  on  or  off  a 
train.  There,  the  chances  are  in  favor  of  safety.  In  the 
case  of  a  low  bridge,  the  failure  to  stoop  involves  absolutely 
certain  injury.  There  is  no  chance  for  any  other  result 
It  is  impossible  that  any  sane  man,  not  intending  suicide, 
should  knowingly  take  such  a  risk.  It  is  not  at  all  sur- 
prising that  brakemen  should  often  forget  that  a  bridge 
is  dangerous  or  fail  to  see  that  they  are  near  it  The 
marvel  is  that  men,  under  such  circumstances,  ever  re- 
member it  in  time,  especially  at  night.  They  can  only 
do  so  by  the  exercise  of  extraordinary  care,  which  they  are 
never  bound  to  exercise.^  We  heartily  concur  with  Mr. 
Beach  and  with  the  Indiana  court,  that  **  there  is  nothing 

1  See  S  86,  on//. 
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in  the  reports  worse  than  the  cases  that  sustain  railroad 
corporations  in  building  and  maintaining  these  man- 
traps."  ^ 

§  20X.  Other  structures  necessarily  low.— There  is  a 
clear  distinction  to  be  drawn  between  bridges  and  similar 
structures  over  the  main  track,  placed  low  for  the  sake 
of  mere  economy,  and  coverings  over  side-tracks,  made 
low  for  some  useful  purpose,  which  could  not  be  an- 
swered by  any  less  dangerous  structure.  Thus  the  spout 
of  a  grain  elevator  or  a  covering  to  protect  grain  from 
rain  while  being  poured  into  the  cars,  would  stand  on  a 
different  footings  if  on  a  side-track,  where  the  train  would 
naturally  not  move  at  full  speed,  and  where  the  excep- 
tional character  of  the  work  would  notify  brakemen  of 
peculiar  dangers.'  But  even  then,  warning  should  al- 
ways be  given,  in  view  of  the  necessary  absorption  of 
every  faithful  brakeman  in  his  special  work,  and  of  the  im- 
minent peril  involved. 

§  202.  Master's  duty  to  prescribe  rules.— A  master  who 
employs  servants  in  a  dangerous  and  complicated  business 
is  personally  bound  to  prescribe  rules  sufficient  for  its 
orderly  and  safe  management,'  and  to  keep  his  servants  in- 


1  Beach  Contr.  Negl,  §  134;  Bal- 
timore, &c.  R.  Co.  V.  Rowan,  104  Ind. 
88. 

'  So  held,  as  to  a  brakeman  in- 
jured by  his  own  negligence  in  failing 
to  ''think"  of  an  awning  used  to  pro- 
tect g^n,  necessarily  low,  and  pro- 
jecting from  the  side  of  an  elevator, 
over  a  side-track,  on  which  he  was  en- 
gaged in  moving  freight  cars  (Clark  v. 
St  Paul,  &C.  R.  Co.,  28  Minn.  128). 
In  Lovejoy  v,  Boston,  &c.  R.  Co.,  125 
Mass.  79,  the  defendant  was  held  not 
liable  to  its  engineer  for  an  injury 
suffered  by  him  whfle  leaning  out  of 
the  locomotive  and  looking  back  to 
get   a   signal    from   the   conductor, 


through  his  head  coming  in  contact 
with  a  signal  post  two  and  a  half  feet 
from  the  locomotive,  the  engineer 
knowing  of  the  existence  of  many  such 
posts,  but  not  of  this  one. 

»  Slater  v.  Jewett,  85  N.  Y.  61 ; 
Besel  V.  N.  Y.  Central,  &c.  R.  Co.,  70 
Id.  171 ;  Sheehan  v.  Same,  91  Id.  332: 
Dana  v.  Same,  92  Id.  639.  When  it 
cannot  be  assumed  that  the  situation 
which  caused  the  injury  was  apparent 
and  obvious,  the  question  whether  it 
would  have  been  brought  within  the 
knowledge  of  the  deceased  by  the  ex- 
ercise of  ordinary  care,  is  one  of  fact 
for  the  jury  (Kain  v.  Smith,  80  N.  Y. 
458).    Where  a  car  repairer  at  work 
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formed  of  these  rules,  so  far  as  may  be  needful  for  their 
guidance.  Thus,  a  railroad  company  is  bound  to  regulate 
the  time  and  manner  of  running  its  trains  so  as  to  avoid 
collisions,  and  to  enable  all  its  servants  to  know  when  a 
train  may  be  expected,  and  thus  to  avoid  danger.^  But 
the  want  of  such  regulations  must  be  affirmatively  proved, 
in  order  to  enable  a  servant  to  recover  on  that  ground.* 
And  a  servant's  own  violation  of  such  rules  as  are  made,* 
or  his  acquiescence  in  their  habitual  violation  by  his  fel- 


underneath  a  car  was  killed  by  an  en- 
gineer running  his  locomotive  against 
the  car,  the  question  whether  the  rule 
of  the  company  prescribing  a  flag  or 
light  to  be  used  as  a  danger  signal  was 
adequate,  was  held  a  question  for  the 
jury  (Abel  v.  Delaware,  &c.  Canal 
Co.,  103  N.  Y.  581).  Cases  closely 
similar  in  their  circumstances  are: 
Hannibal,  Stc,  R.  Co.  v.  Fox,  31  Tex. 
586;  Mo.  Pac.  R.  Co.  V,  Watts,  63 
Tex.  549;  Luebkev.  Chicago,  &c.  R. 
Co.,  59  Wise.  127.  In  an  English 
case,  where  the  rules  contained  no 
provision  applicable,  the  company  was 
held  liable  (Vose  v.  Lancashire,  &c.  R. 
Co.,  2  Hurlst.  &  N.  728).  If  a  rule  has 
been  prescribed,  and  a  foreman  omits 
to  warn  a  workman  under  him  of  its 
existence,  it  is  for  the  jury  to  say 
whether  the  master  took  sufficient  pre- 
cautions, and  error  to  charge  that  the 
latter  is  exonerated  (A villa  v,  Nash, 
117  Mass.  318  [an  employee  injured 
while  riding  on  a  goods  elevator]; 
distinguishing  Durgin  v.  Munson,  9 
Allen,  396). 

1  A  railroad  company  has  been 
held  liable  for  an  injury  occasioned  to 
its  servant  by  a  train  started  at  a  time 
not  fixed  by  the  regular  schedule,  and 
without  notice  to  him  (Haynes  v.  East 
Tennessee  R.  Co.,  3  Coldw.  222).  s. 
P.  Bradley  v,  N.  Y.  Central,  &c.  R. 
Co.,  62  N.  Y.  99  [railroad  company 
held  bound  by  special  agreement  of  its 


foreman  to  give  notice  of  the  approach 
of  trains  to  workmen  removing  snow 
from  the  tracks];  Chicago,  &c.  R. 
Co.  V.  Taylor,  69  111.  461  [rules  for 
making  **•  flying  switches  "1 ;  Cooper  v. 
Central  R.  Co.,  44  Iowa,  134  [rules 
forbidding  excessive  speed  in  case  of 
trains  drawn  by  locomotive  running 
backwards].  See  Baltimore,  &c.  R. 
Co.  V.  Whittington,  30  Gratt.  805,  as 
to  the  liability  of  a  railroad  company 
for  the  death  of  an  employee  who  is 
run  over  by  a  train  which  has  been  al- 
tered from  an  acconmiodation  train  to 
a  lightning  express,  and  its  time 
changed  without  notice  to  the  latter. 

'  Rose  V.  Boston,  &c.  R.  Co.,  58 
N.  Y.  217. 

■  The  servant's  failure  to  observe 
a  reasonable  rule,  prescribed  by  the 
master,  is  contributory  n^ligence 
(Crew  V,  St  Louis,  &c.  R.  Co.,  20  Fed. 
Rep.  Sy ;  Northern  Central  R.  Co.  v. 
Husson,  loi  Penn.  St  i)  [railroad 
servant  killed  while  coupling  cars 
loaded  with  iron,  projecting  from  the 
ends,  through  disobedience  of  a  rule 
requiring  him  to  stop.  Held,  error  to 
submit  question  of  extraordinary  risk 
to  jury] ;  S.  P.  where  a  brakeman  was 
injured  while  coupling  cars,  through 
disobedience  of  a  rule  requiring  the 
use  of  a  short  stick  in  the  process 
(Wolsey  V,  Lake  Shore,  &c.  R.  Co., 
33  Ohio  St  227). 
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low  -  servants,  is  contributory  negligence,^  and  may  often 
prejudice  his  right  to  complain  of  the  insufficiency  of  the 
rules  in  general. 

§  203.  Master's  duty  to  warn  servants  of  unusual  dangers, 
— It  is  also  the  duty  of  the  master,  so  far  as  he  can  by  the 
use  of  ordinary  care,  to  avoid  exposing  his  servants  to  ex- 
traordinary risks  which  they  could  not  reasonably  antici- 
pate ;  *  though  he  is  not  bound  to  guarantee  them  against 
such  risks,'  nor  to  guard  against  an  accident  in  the  use  of 
machinery,  which  is  not  at  all  likely  to  happen.*  The  mas- 
ter must,  therefore,  give  notice  to  his  servants  of  all  perils 
to  which  they  will  be  exposed,  other  than  such  as  they 
should,  in  the  exercise  of  ordinary  care,  have  foreseen  as 
necessarily  incidental  to  the  business,  in  the  natural  and 
ordinary  course  of  affairs;*  though  more  than  this  is  not 
required  of  hinL*    It  makes  no  diflference  what  is  the  na- 


^  A  servant  may  be  barred  from 
recovering  by  acquiescence  in  the  vio- 
lation of  a  rule  by  another  servant 
(Lake  Shore,  &c«  R.  Co.  v.  Knittal,  33 
Ohio  St.  468). 

'  Baxter  v.  Roberts,  44  Cal.  187; 
Fairbanks  v,  Haentzche,  73  III.  236. 

*  Riley  v.  Baxendale,  6  Hurlst  & 
N.  446. 

^  Sjogren  v.  Hall,  53  Mich.  274 
[uncovered  bull  wheel  in  saw  mill]; 
Richards  v.  Rough,  53  Mich.  212 
[die  and  punch  for  making  holes  in 
iron  plates]. 

•  Where  the  service  involves  pecu- 
liar, unusual  perils,  which  the  master 
understands,  but  the  servant,  from 
youth,  inexperience  or  ignorance,  may 
naturally  fail  to  appreciate,  the  master 
may  be  chargeable  with  breach  of 
duty  if  he  orders  or  urges  the  servant 
to  incur  such  dangers,  even  though  the 
latter,  from  ignorance,  &c.,  assents  to 
do  so.  The  question  is  for  the  jury 
(Atlas  Engine  Works  1/.  Randall,  100 


Ind.  293;  Sullivan  v,  India  Manufg. 
Co.,  113  Mass.  396).  Night  watch- 
man was  badly  bitten  by  a  bloodhound 
kept  by  the  employers,  which  they  had 
assured  him  should  be  kept  fastened, 
but  which,  on  the  particular  occasion, 
without  any  warning  to  the  watchman, 
was  allowed  to  go  at  large.  Church, 
C.  J.,  said:  '*that  the  watchman  as- 
sumed only  the  risks  consequent  upon 
the  keeping  of  the  ferocious  dog  fas- 
tened, except  when  the  watchman 
was  otherwise  notified"  (MuUer  v. 
McKesson,  73  N.  Y.  195).  Smith  v. 
Peninsular  Car  Works,  27  N.  W.  Rep. 
662  [explosion  occasioned  by  slipping 
of  employee  on  icy  walk,  while  carry* 
ing  ladle  of  molten  iron]. 

*  Mail  bag,  usually  thrown  from 
train  about  two  hundred  feet  from  de- 
pot, was,  on  one  occasion,  thrown  op- 
posite the  depot.  Company  held  not 
bound  to  warn  a  servant,  struck  by 
the  bag,  of  this  peril  (Muster  v.  Chi- 
cago, &c.  R.  Co.,  61  Wise.  325). 
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ture  of  the  peculiar  peril,  or  whether  it  is  or  is  not  beyond 
the  master's  control.  Thus,  the  master  is  responsible  for 
his  omission  to  warn  his  servant  against  the  risk  of  a 
felonious  attack  upon  him,  by  the  master's  enemies,  if  he 
was  himself  aware  of  the  danger.^  And  it  is  not  enough 
for  the  master  to  use  ordinary  care  and  pains  to  give  such 
notice.*  Ordinary  care  requires  that  he  should  actually 
give  the  notice,  and  not  merely  try  to  give  it  If,  there- 
fore, he  fails  to  give  such  notice,  in  terms  sufficiently  clear 
to  call  the  attention  of  his  servants  to  the  peril  of  which 
he  is  aware,  he  is  liable  to  them  for  any  injury  which  they 
suffer  thereby,  in  ignorance  of  that  peril,  and  without  con- 
tributory negligence.'  When  the  master  has  notice  of 
such  ignorance  or  inexperience  on  the  part  of  the  servant 
as  would  make  the  ordinary  risks  of  the  business  specially 
perilous  to  that  servant,  he  is  bound  to  give  the  servant 
explicit  warning  of  the  danger,  and  not  allow  him  to  under- 
take the  work  without  a  full  explanation  of  its  perils.^ 


^  Baxter  v,  Roberts,  44  Cal.  187 
[carpenter  employed  by  property  own- 
er to  tear  down  a  fence,  and  shot 
by  squatters  while  performing  his 
duty], 

*  It  is  not  enough  for  the  master 
^'  to  take  reasonable  care  and  pains  to 
give  notice'*  of  danger,  but  he  must 
see  that  such  notice  is  in  fact  given 
(Wheeler  v.  Wason  Mfg.  Co.,  135 
Mass.  294  [plaintifT  injured  while 
operating  a  circular  saw]). 

'  OXonnor  v.  Adams,  120  Mass. 
427 ;  Coombs  v.  New  Bedford  Cordage 
Co.,  102  Mass.  572  [minor  employee's 
arm  torn  off  by  a  rapidly  revolving 
cylinder,  in  a  sugar  refinery];  Park- 
hurst  V,  Johnson,  50  Mich.  70  [inex- 
perienced laborer  fell  into  a  lime  kiln, 
the  proprietor  not  having  warned  him 
of  danger  arising  from  removal  of 
burned  stone  below];  Ryan  v.  Tar- 
box,   135  Mass.  207  [laborer  tearing 


down  an  old  building,  was  set  to 
work  under  a  weak  chinmey,  which 
fell  on  him]. 

^  Rummell  f^.Dillworth,  1 1 1  Penn.St 
343;  2  Atl.  Rep.  355.  An  employer  has 
the  right  to  assume  that  a  person  who 
applies  for  employment  in  a  particular 
capacity  is  of  such  age  and  has  such 
ability  and  experience  as  qualify  him 
to  dischaige  the  duties  incident  to  the 
service  applied  for,  and  that  he  is 
competent  to  apprehend  and  avoid  all 
the  obvious  hazards  connected  with  it. 
But  if  the  ignorance  or  inexperience 
of  the  employee  is  known  to  the  em* 
ployer,  the  failure  of  the  latter  to  give 
proper  instruction  will  be  a  breach  of 
duty  (Louisville*  &c.  R.  Co  v,  Frawlcy« 
9  N.  E.  Rep.  594).  Man  employed  to 
cut  up  the  carcasses  of  cattle  did  not 
know,  but  his  employers  did,  that  he 
would  expose  himself  to  danger,  on 
account  of  the  diseased  state  of  the 
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But  if  a  servant  has  sufficient  actual  notice  of  the  peril  to 
put  him  upon  his  guard,  it  is  of  no  importance  that  such 
notice  did  not  proceed  from  the  master.^  And  the  master 
is  not  required  to  point  out  dangers  which  are  readily  dis- 
coverable  by  the  servant  himself  in  the  use  of  ordinary 
care,  with  such  knowledge,  experience  and  judgment  as 
the  servant  actually  possesses,  or  as  the  master  is  justified 
in  believing  him  to  possess.' 

§  204.  Delegation  of  master's  personal  duties.— None 
of  the  duties  which  have  been  previously  stated  as  de- 
volving upon  the  master  personally  can  be  by  him  dele- 
gated to  any  agent  so  as  to  relieve  him  from  personal 
responsibility.'      He  may  and   often  must  delegate  the 


flesh ;  he  was  injured  from  that  cause, 
and  they  were  held  liable  because 
they  did  not  warn  him  (Davies  v.  Eng- 
land, 10  Jur.  N.  S.  1235).  A  new 
and  untried  explosive  was  furnished 
to  a  servant  for  blasting,  without 
proper  warning,  and  he  was  injured 
by  its  premature  explosion.  The 
master  held  liable  (Spelman  v. 
Fisher  Iron  Co.,  56  Barb.  151). 
S.  P.  Smith  V.  Oxford  Iron  Works, 
42  N.  J.  Law,  467.  Railroad 
company  held  liable  where  inexperi- 
enced, minor  servant,  accustomed  to 
couple  cars  equipped  with  '^  single 
deadwoods,^  was  put  to  the  more 
dangerous  duty  of  coupling  those 
having  'Mouble  deadwoods,'*  without 
explanations  as  to  the  difference  be- 
tween the  two  methods  (Louisville, 
&c.  R.  Co.  V.  Frawley,  9  N,  E,  Rep, 
394;  S.  P.  Jones  V,  Florence  Mining 
Co.,  66  Wise.  268). 

*  Foley  V,  Chicago,  &c.  R.  Co.,  48 
Mich..  622  [switchman  killed  while 
handling  car  which  he  knew  was  load- 
ed with  nitro-glycerine,  he  having  a 
general  acquaintance  with  its  quali- 
ties]. 

'Fones  v.  Phillips,  39  Ark.    17 


[minor  set  to  operate  dangerous  ma- 
chinery], 

'  Booth  V,  Boston,  &c.  R.  Co.,  73 
N.  Y,  38,  40.  It  is  the  duty  of  the 
employer  to  select  and  retain  servants 
who  are  lit  and  competent  for  the 
service,  and  to  furnish  sufficient  and 
safe  materials,  machinery  or  other 
means  by  which  it  is  to  be  performed, 
and  to  keep  them  in  repair  and  order. 
This  duty  he  cannot  delegate  to  a 
servant  so  as  to  exempt  himself  from 
liability  for  injuries  caused  to  another 
servant  by  this  omission.  Indeed, 
no  duty  required  of  him  for  the  safety 
and  protection  of  his  servants  can  be 
transferred,  so  as  to  exempt  him  from 
such  liability  (Northern  Pacific  R. 
Co.  V,  Herbert,  116  U.  S.  642,  647); 
s,  P.  Ford  V,  Fitchbuigh  R,  Ca,  no 
Mass.  240;  Chicago,  &c.  R.  Co.  v^ 
Jackson,  55  111,  492.  A  remarkable 
distinction  is  made  in  Malone  v.  Hath- 
away, 64  N.  Y.  5,  12,  between  corpo- 
rations and  individuals.  It  was  held, 
that  where  a  principal  was  an  in- 
dividual, '*and  there  is  no  evidence 
of  a  surrender  of  power  and  control 
to  any  subordinate,  and  he  is  present 
himsdf,  superintending  the  establish- 
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performance  of  such  duties  to  subordinates ;  but  he  re- 
mains responsible  to  all  his  servants  for  the  acts  of  these 
subordinates,  in  that  particular  capacity,  to  the  same 
extent  as  if  those  acts  were  literally  his  own.*  This 
has  been  repeatedly  adjudged,  as  to  his  duty  in  the  selec- 
tion and   dismissal   of  servants,*  iii  providing,'  inspect- 


ment  in  person,^  he  is  not  respon- 
sible for  the  negligence  of  a  com- 
petent and  proper  foreman  in  failing 
to  maintain  the  building  in  a  secure 
and  safe  condition.  Church,  C.  J., 
and  Rapallo,  J.,  dissented.  And  we 
entertain  no  doubt  that  their  dissent 
was  fully  justified.  In  that  case,  de- 
fendants, who  were  brewers,  employed 
a  competent  and  experienced  carpen- 
ter to  make  examinations  and  repairs, 
for  the  purpose  of  keeping  the  brewery 
in  a  safe  condition. 

*  Cooper  V,   Pittsburgh,   &c.   R. 
Co.,  24  West  Va.  37. 

'  Where  the  defendants  authorized 
a  general  agent  to  employ  engineers, 
and  through  his  negligence  in  employ- 
ing an  incompetent  engineer  the  plain- 
tiff, a  brakeman  ,of  the  defendant,  was 
injured  by  a  collision,  held  that  the 
defendant  was  liable  (Wright  v,  N. 
Y.  Central  R.  Co.,  28  Barb.  80;  re- 
versed on  other  grounds,  25  N.  Y. 
562 ;  but  approved  as  to  this,  Laning 
V,  N.  Y.  Central  R.Co.,49N.Y.  521). 
Where  the  owner  of  a  vessel  employed 
a  captain  to  take  entire  charge  of  it, 
with  power  to  hire  and  discharge  sub- 
ordinates, and  the  captain  retained  an 
incompetent  engineer  in  his  service, 
kno^^ng  his  incompetency,  whereby 
an  injury  occurred  to  a  fellow  servant, 
the  owner  was  held  liable.  Phelan, 
J.,  said:  *'The  law  will  not  allow  a 
master  whose  duty  it  is  to  employ 
none  but  men  of  ordinary  care  and 
skill  in  all  branches  of  the  service,  to 
,  devolve  the  duty  of  making  such  em- 
ployment on  his  general  manager,  who 


may  be  irresponsible,  and  by  such 
means  become  irresponsible  himsdf " 
(Walker  v.  Boiling,  22  Ala.  294). 

*  The  obligation  of  the  master  '^  to 
provide  and  maintain  in  suitable  con- 
dition the  machinery  and  apparatus  to 
be  used  by  its  employees "  cannot  be 
so  delegated  to  an  agent  as  to  relieve 
the  master  from  responsibility  therefor 
to  his  servants  (Hough  v.  Texas,  &c. 
R.  Co.,  100  U.  S.  213,  220;  Fuller  v. 
Jewctt,  80  N.  Y.  46;  Benzingt^.  Stein- 
way,  loi  N.  Y.  547 ;  Collyer  v.  Penna. 
R.  Co.,  49  N.  J.  Law;  6  AtL  Rep. 
437).    The  rule  is  the  same  under  the 
California  code  (Sanborn  v.  Madera, 
&c.  Co.  [Cal.],  II  Pac.  Rep.  710).  So 
as  to  supplying  sufficient  force  of  men 
(Flike  V,  Boston,  &c.  R.  Co.,  53  N.  Y. 
549).  The  agents  who  are  charged  with 
the  duty  of  supplying  safe  machinery 
are  not  in  the  true  sense  of  the  term 
treated  or  to  be  regarded  as  fellow- 
servants  of  those  who  are  engaged  in 
operating  it    They  are  charged  with 
a  master's  duties    to    his    servants. 
They  are  employed  in  distinct  and  in- 
dependent departments  of  service,  and 
there  is  no  difficulty  in  distinguish- 
ing them  (Ford  v.  Fitchburgh  R.  Co., 
1 10  Mass.  240).    s.  P.  Kelly  v.  Erie 
Tel.  Co.,  34  Minn.  321.    But  where  a 
servant  groped  through  a  dark  pas- 
8age«  left  unlighted  by  the  neglect  of 
an  employee  charged  with  the  duty 
of  keeping  it  alight,  and  finding  a  door 
which  he  mistook  for  the  exit,  pushed 
it  open  and  fell  into  an  elevator  shaft, 
held,  that  the  employers  were  not  liable 
either  for  failing  to  keep  the  passage- 
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ing^  and  repairing  *  materials  and  appliances,  in  warning 


way  lighted  or  the  door  locked  (Pfeif- 
fer  V.  Ringler,  12  Daly,  437). 

^  The  operator  of  a  railroad,  to 
exempt  him  from  liability  to  a  servant 
for  injury  arising  from   a   defective 
condition  of  the  track,  must  show  that 
it  was,  at  proper  intervals,  carefully 
inspected  by  a  competent  inspector. 
Proof  of  the  competency  of  the  inspec- 
tor, without  proof  of  due  inspection,  is 
insufficient  (Durkin  v.  Sharp,  88  N. 
Y.  225).  s.  P.  as  to  platform  contain- 
ing a  defective  plank  (Benzing  v.  Stein- 
way,   loi  N.  Y.  547).   A  train-hand 
and  the  car  inspector  whose  duty  it 
is  to  see  that  the  cars  are  in  good 
condition  are  not  fellow-servants  in 
such  sense  as  to  prevent  the  brake- 
man  from  recovering  on  account  of  a 
defect  in  the  car  which  it  was  the  duty 
of  the  inspector  to  find  out  and  remedy 
(Brann  v,  Chicago,  &c.  R.  Co.,  53 
Iowa,  595 ;  Cooper  v.  Pittsburgh,  &c 
R.  Co,,  24  West  Va.  37 ;  Fay  v.  Min- 
neapolis, &c.  R.  Co.  30  Minn.  231 ; 
O'Neil  V.  St.  Louis,  &c.  R.  Co.,  9  Fed. 
Rep.  337).    To  same  effect,  .Sunney 
V.  Holt,  15  Fed.  Rep.  880;  Baldwin 
V.  St  Louis,  &c.  R.  Co.,  25  N,  W. 
918  [foreman  charged  with  duty  of 
inspecting  lumber  piles,  to  see  that 
they  were  in  safe  condition;  master 
liable  for  his  neglect].  Very  strangely, 
the  Ohio  courts,  which  were  the  first 
to  establish  liberal  rules  in  favor  of 
servants,  have  greatly  erred  on  this 
point,  holding  that  a  railroad  com- 
pany is  not  liable,  to  a  train-hand,  for 
the  failure  of  its  car  inspector  to  in- 
spect (Little  Miami  R.  Co.  v.  Fitzpat- 
rick,  42  Ohio  St  318;  citing  Colum« 
bus,  Ac.  R.  Co.  V.  Webb,  12  Id.  475). 
This  ruling  is  clearly  wrong. 

*  The  neglect  of  a  servant  to  keep 
in  order  machinery,  &c.,  is  not  the 
n^ect  of  a  fellow-servant  of  the  one 
employed  to  operate  such  machinery. 


In  the  repair  of  machinery,  the  serv- 
ant represents  the  master  in  the  per- 
formance of  his  part  of  the  contract, 
and  his  negligence  in  that  respect  is 
the  negligence  of  the  master  (Shanny 
V.  Androscoggin  Mills,  66  Maine,  420; 
cited  and  followed  in  Northern  Pacific 
R.  Co.  V,  Herbert,  116  U.  S.  642, 651). 
To  the  same  effect  Bessex  v.  Chicago, 
&c.  R.  Co.,  45  Wise.  477, 481 ;  Wedg- 
wood V.  Chicago,  &c.  R.  Co.,  41  Wise. 
478 ;  Toledo,  &c.  R.  Co.  v,  Conroy,  68 
111.  560;  Drymala  v,  Thompson,  26 
Minn.  40;  Flynn  v.  Kansas  City,  &c. 
R.  Co.,  ^Z  Mo.  195;  Houston,  &c.  R. 
Co.  V.  Marcelles,  59  Tex,  334.  It  is 
the  duty  of  a  railroad  company  not 
only  to  furnish  reasonably  safe  ap- 
pliances '^  but  to  exercise  a  continued 
supervision  over  the  same,  to  keep 
them  in  proper  repair.  This  duty  of 
inspection  is  affirmative  and  must  be 
continually  fulfilled  and  positively  per- 
formed" (Brann  v.  Chicago,  &c.  R. 
Co.,  53  Iowa,  595 ;  cited  and  approved, 
Cooper  V,  Pittsburgh,  &c.  R.  Co.,  24 
West  Va.  37,  56).  This  duty  cannot 
be  delegated  so  as  to  avoid  the  mas- 
ter's personal  liability  (King  v,  Ohio, 
&c.  R.  Co.,  14  Rep.  673;  Cooper 
V.  Pittsburgh,  &c.  R.  Co.,  24  West 
Va.  37;  Ford  v.  Fitchburgh  R.  Co., 
no  Mass.  240).  See  Davis  v.  Cen- 
tral Vt.  R.  Co.,  55  Vt  84  [fireman 
killed  by  negligence  of  road-master] ; 
Cook  V,  St.  Paul,  &c.  R.  Co.,  34  Minn. 
45  [negligent  road-master] ;  Atchison, 
&c.  R.  Co.  V,  Moore,  31  Kans.  197 
[same];  Lawless  v.  Conn.  River  R. 
Co.,  136  Mass.  I  [brakeman  injured 
by  draw-bar  or  hunter  on  front  of 
switch  engine  being  too  low] ;  Mulvey 
V.  R.  I.  Locomotive  Works,  14  R.  L 
240  [workman  injured  by  breaking  of 
elevator  chain] ;  Kirkpatrick  c/.  N.  Y. 
Central,  &c.  R.  Co., 79  N.  Y.  240  [fire- 
man killed  by  explosion  of  weak  boiler]. 
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servants  of  special  dangers,^  and  in  framing  rules.'  Thus 
a  builder  has  been  held  liable  for  the  act  of  a  foreman 
employed  to  put  up  a  scaffold^  through  whose  negligence 
in  its  construction  a  hod-carrier  in  the  same  employment 
was  injured,*  and  for  the  negligence  of  a  foreman  en* 
trusted  with  the  construction  and  rigging  of  a  derrick, 
which  slipped  and  injured  an  employee  in  consequence 
of  the  stretching  of  the  guy-ropes,  which  had  been  wet 
by  a  recent  rain  ;  ^  and  a  cotton  manufacturing  company 
for  the  negligence  of  an  employee  charged  with  the 
duty  of  repairing  looms,  in  consequence  '.of  which  an 
dperative  lost  an  eye  through  the  discharge  of  a  shuttle 
from  a  Joom  which  was  undergoing  repairs  during  work 
hours.^  So,  as  to  a  mining  company,  in  respect  of  the 
negligence  of  its  superintendent,  who  failed  to  adopt 
precautions  against  the  injury  of  the  miners  by  falling 
rock  ;  •  and  a  factory-owner  for  the  act  of  his  foreman  in 
supplying  a  defective  platform,  upon  which  an  employee 


1  Smith  V.  Oxford  Iron  Co.,  42  N. 
J.  Law,  467  [verdict  sustained  where  a 
miner  was  injured  by  explosion  of 
giant  powder:  defendant  having  failed 
to  explain  its  dangerous  character]. 

'  See  I  202,  ante.  But  where  an 
employer  has  made  suitable  rules  and 
regulations  and  brought  them  to  the 
knowledge  of  his  employees,  its  duty 
to  the  latter  is  discharged ;  and  one  of 
them  cannot  recover  damages  against 
the  employer  for  failure  of  co-employ- 
ees to  carry  out  such  rules  (Vick  v, 
N.  Y.  Central,  &c.  R.  Co.,  22  Weekly 

Dig.  474). 

»  Green  v.  Banta,  48  N.  Y.  Su- 
perior Ct.,  156  (aiTd,  97  N.  Y.  627), 
where  Sedgwick,  C  J.,  says:  "That 
the  master  would  be  liable  for  the  neg- 
lect of  any  workman,  not  called  fore- 
man, who  was  directed  by  the  master 
to  make  the  scaffold/'  See  Fort  v. 
Whipple,  II  Hun,  586  [workman  in* 


jured  by  defects  in  scaffold  constructed 
by  defendant,  a  skillful  builder,  em- 
ployed by  one  who  had  contracted  to 
build  a  bridge].  An  employer  was 
held  not  liable  for  injuries  sustained 
by  a  servant  by  the  falling  of.  a  plank 
while  other  workmen  are  engaged  in 
taking  down  a  scaffold  which  was 
properly  built  and  has  proved  suitable; 
omission  to  take  the  planks  or  pieces 
down  in  a  certain  order,  or  to  provide 
temporary  supports,  if  n^ligent,  is 
the  act  of  a  fellow-servant  for  which 
the  master  is  not  liable  (O'Dea  v. 
Norcross,  23  Weekly  Dig.  516). 

«  Courtney  v,  Cornell,  49  N.  Y. 
Superior,  286. 

*  Gunter  v.  Graniteville  Mfg.  Co., 
18  S.  C.  262. 

*  Pantzar  v.  Tilly  Foster  Mining 
Co.,  99  N.  Y.  368 ;  but  see  Bunt  v. 
Sierra,  &c.  Mining  Co.,  24  Fed.  R^ 

«47. 
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was  ordered  by  the  foreman  to  go,  in  order  to  assist  in 
putting  up  some  girders.^  Several  English  and  American 
decisions  are  inconsistent  with  these  principles ;  but  they 
are  all,  or  nearly  all,  decided  without  considering  the  dis- 
tinction between  the  responsibility  of  a  master  for  mate- 
rials, and  his  responsibility  for  the  use  made  of  materials 
by  fellow-servants  of  the  injured  servant;  and  all  such  de- 
cisions are  of  no  authority,  outside  of  the  particular  courts 
making  them,  and  ought  to  be  overruled,  even  there.' 

§  205.  Illustrations  of  delegated  duties.— Upon  the  prin- 
ciple just  stated,  many  cases  have  been  decided,  especially 
with  reference  to  corporations.  Thus,  it  has  been  held 
that  a  corporation  is  responsible  to  its  servants  for  the 
negligence  of  other  servants,  intrusted  with  the  duty  of 
providing  a  safe  place  in  which  to  work,*  or  of  providing 
suitable  tools  or  materials ;  as  in  the  case  of  an  agent  en- 


^  Benzing  v,  Steinway,  loi  N.  Y. 

547. 

*  Among  the  cases  thus  erroneous- 

\y  decided  on  this  point  are  Wonder 
tf.  Bait.  &  Ohio  R.  Co.,  32  Md.  411 ; 
Searle  v.  Lindsay,  11  C.  B.  N.  S.  429; 
Johnson  v,  Boston  Towboat  Co.,  135 
Mass.   209;    Little  Miami  R.  Co.  v. 
Fiupatrick,  42  Ohio  St.  318 ;  Gibson 
V,  Northern  Central  R.  Co.,  22  Hun, 
289;  Kid  well  V,  Houston,  &c.  R.  Co., 
3  Woods  C.  C.  313;  Duval,   J.   [all 
cases  of  negligent  inspection  of  ma- 
chinery];   Collier   v,   Steinhardt,   51 
Cal.  116  [negligent  selection  of  servant 
by  agent  del^ated  thereto].    In  Mac- 
kin  V.  Boston  &  A.  R.  Co.  (135  Mass. 
201),  and  Smith  v.  Potter  (46  Mich. 
258),   it  was  held  that  a  brakeman 
could  not  recover  for  an  injury  suf- 
fered through  the  neglect  of  a  car  in- 
spector, in  the  same  employment,  to 
inspect  defective  cars,  not  belonging 
to  the  common  employer,  but  received 
on  its  track  from  other  companies,  in 
the  regular  course  of  business.  These 


cases  are  very  near  a  possible  dividing 
line.  They  should  be  closely  scruti- 
nized ;  but  we  are  not  prepared  to  say 
that  they  are  absolutely  irreconcilable 
with  the  current  of  authority. 

*  Hannibal,  &c.  R.  Co.  v.  Fox,  31 
Kans.  586,  where  the  foreman  or  boss- 
repairer  directed  a  car  to  be  set  on 
the  track  at  a  particular  place,  and 
ordered  the  plaintiff  to  go  under  it  for 
the  purpose  of  making  repairs.    While 
the  plaintiff  was  at  work,  under  the 
car,  the  foreman  being  present  and 
overseeing  the  work,  other  cars  were 
pushed  along  the  same  track,  and  in- 
jured the  plaintiff.     Held,  that   for 
the  foreman's  neglect  to  see  that  rea- 
sonable precautions   were   taken   to 
protect  plaintiff,  while  in  the  discharge 
of  his  duties,  the  company  was  respon- 
sible.   Quincy  Coal  Co.  v.  Hood,  77 
111.  68  [superintendent  of  mining  com- 
pany having  timely  notice  of  the  dan- 
gerous condition  of  the  roof  of  the 
mine]. 


§205] 


LIABILITY   OF   MASTERS   TO   SERVANTS. 


352 


trusted  with  the  selection  of  ropes,*  or  of  a  section  boss, 
who  knowingly  furnished  a  spike-driver  with  a  defective 
maul;'  of  the  foreman  of  a  gang  employed  in  constructing 
the  road,  who  was  entrusted  with  the  thawing  of  powder  to 
be  used  in  blasting,  by  whose  negligence  in  doing  which 
one  of  the  men  was  injured  ;  •  of  a  car  inspector,  through 
whose  neglect  to  cause  a  defective  ladder  on  a  box-car  to 
be  repaired,  a  brakeman  fell  from  the  car ;  *  and  of  a  mas- 
ter mechanic,  having  exclusive  management  of  the  com- 
pany's motive  power,  in  failing  to  secure  a  steam  whistle.' 
The  same  ruling  has  been  made  in  the  case  of  a  general 
superintendent  and  an  overseer  of  repairs,  in  a  company's 
factory,  by  whose  joint  neglect  to  complete  certain  ma- 
chinery, before  starting  it,  an  employee  was  injured.*    So 
railroad  companies  have   been  held  responsible  for  the 
negligence  of  servants  entrusted  with  the  duty  of  inspect- 
ing materials  and  supplies,  as  in  the  case  of  a  division  su- 
perintendent in  respect  of  defects  in  a  station  house  which 
he  had  discretionary  power  to  repair  /  of  a  superintendent 
of  the  department  of  repairs,  who  failed  to  make  the  proper 
examination  of  a  locomotive  boiler,  by  defects  in  which  a 


*  Galveston,  &c.  R.  Co.  v.  Dela- 
hunty,  53  Tex.  206  [road-master,  who 
furnished  a  worn  rope] ;  Indiana  Car 
Co.  z/.  Parker,  100  Ind.  181  [super- 
intendent of  car  manufacturing  cor- 
poration allowed  a  rope  used  in 
operating  a  cut-off  saw  to  become 
worn  and  unsafe  from  age  and  use]. 

•  Guthrie  V.  Louisville,  &c.  R.  Co., 
1 1  Lea  (Tenn.),  372.  But  see  Barringer 
V.  Delaware,  &c.  Canal  Co.,  19  Hun, 
216,  where  the  company  was  held  not 
liable  to  an  employee  for  injury  oc- 
casioned by  a  defect  in  a  hand-car, 
known  to  the  section-boss,  who  failed 
to  report  the  same  to  the  trackmas- 
ter.  This  case  follows  the  English 
rule. 


*  Gilmore  v.  Union  Pacific  R.  Co., 
18  Fed.  Rep.  866. 

*  Northern  Pacific  R.  Co.  v.  Her- 
bert, 116  U.  S.  642;  Cooper  v.  Pitts- 
burgh, &c.  R.  Co.,  24  W.  Va.  37 ; 
Brann  v.  Chicago,  &c.  R.  Co.,  53 
Iowa,  595 ;  Condon  v.  Mo.  Pacific  R. 
Co.,  78  Mo.  567. 

■  Hough  V.  Railroad  Company,  100 
U.  S.  213. 

*  Wilson  V,  Willimantic  Linen 
Co.,  50  Conn.  433. 

'  Illinois  Central  R.  Co.  v,  Welch, 
52  111.  183;  Houston,  &c.  R.  Co.  v. 
Oram,  49  Tex.  341  [brakeman,  while 
ascending  a  side  ladder  on  a  car  in 
motion,  injured  by  the  projecting 
frame-work  of  a  water  tank]. 
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fireman  was  killed,^  of  its  inspectors  of  stakes  used  as 
guards  on  platform  cars,  by  the  breaking  of  one  of  which 
a  brakeman  was  injured  ;*  and  of  a  car  inspector,  whose 
duty  it  was  to  inspect  cars  immediately  upon  their  arrival, 
and,  if  out  of  repair,  to  mark  them  "  in  bad  order,"  through 
whose  neglect  to  perform  such  duty  a  man  engaged  in 
coupling  cars  was  injured.*  So  it  is  responsible  for  the 
neglect  of  servants,  entrusted  with  control  over  repairs,  to 
perform  that  duty;  as  of  a  road  master,  whose  duty  it  was 
to  keep  the  road  in  good  condition  and  repair,  and  through 
whose  neglect  a  train  was  precipitated  into  a  washout,  and  a 
brakeman  injured,*  and  of  a  section  foreman  who,  having 


*  Stevenson  v.   Jewett,    16  Hun, 
210. 

»  Bushby  v.  N.  Y.  Lake  Eric  R. 
Co.,  37  Hun,  104. 

'  Tiemey  v.  Minneapolis,  &c.,  R. 
Co.,  33Minn.  31 1,  where  Vanderburgh, 
J.,  distinguishes  between  servants  or 
agents  whose  duties    relate    to    the 
maintenance  of  safe  instrumentalities, 
and  those  who  superintend  the  use  of 
them  (comparing  Drymala  v,  Thomp- 
son,   26    Minn.    40,    and  Brown   v. 
Winona,  &c.  R.   Co.,   27  Id.    162). 
The    same    distinction    is   taken  in 
Marvin  v.  Miller  (25  Hun,  163),  where 
plaintiffs  intestate  was  killed  by  the 
fall  of  a  derrick,  which  was  in   no 
respect  defective,  the  immediate  oc- 
casion of  the  accident  being  an  omis- 
sion on  the  part  of  some  or  one  of  the 
workmen  properly  and  safely  to  fasten 
at  its  foot  one  of  the  guys  attached 
to  the  top    of  the    mast.      Bockes,- 
J.,  says :    ' '  The  injury  was  caused 
solely  by  an  omission  on  the  part  of 
the  workmen  to  safely  fasten  one  of 
the  guy- ropes,  that  is,  to  make  the 
fastening  in  a  suitable   and    proper 
manner.     This  was  what  the  work- 
men were  employed  to  do.    It  per- 
tained to  the  use  of  the  apparatus  by 
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them,  and  thus  the  injury  was  oc- 
casioned by  the  negligence  of  the 
workmen  in  the  manner  of  its  use." 
Accordingly,  a  judgment  in  plaintiff's 
favor  was  reversed. 

*  Atchison,  &c.  R.  Co.  v,  Moore, 
31  Kans.  197 ;  Houston,  &c.  R.  Co.  v. 
Dunham,  49  Tex.  181;  S.  P.  New 
Orleans,  &c.  R.  Co.  v,  Hughes,  49 
Miss.  258 ;  and  see  Hall  v.  Pacific  R. 
Co.,  74  Mo.  298 ;  following  Lewis  v. 
St.  Louis,  &c.  R.  Co.,  59  Id.  495. 
But  in  Howd  v.  Miss.  Central  R.  Co. 
(50  Miss.  178),  defendant  was  held 
not  to  be  liable  for  the  death  of  a  con- 
ductor caused  by  an  accident  due  to 
the  road  being  out  of  repair,  on  the 
ground  of  want  of  proof  of  notice  to 
the  proper  officer.  In  Bessex  v, 
Chicago,  &c.  R.  Co.  (45  Wise.  477), 
the  neglect  of  defendant's  yard  master 
to  keep  the  track  free  from  obstruc- 
tions, whereby  plaintiff  was  injured 
through  the  falling  of  a  pile  of  boards, 
was  held  to  be  the  negligence  of  de- 
fendant. The  case  last  cited  was  fol- 
lowed in  Hulehan  v.  Green  Bay,  &c. 
R.  Co.,  58  Wise.  319  [loose  blocks  of 
firewood  left  scattered  along  track, 
over  which  brakeman  stumbled  while 
coupling  cars]. 
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taken  up  a  rail  in  repairing  the  track,  failed  to  put  out 
any  signal  to  warn  approaching  trains,  whereby  a  train  was 
thrown  off  and  a  brakeman's  leg  broken.^  So,  as  to  serv- 
ants entrusted  with  the  power  of  deciding  what  number 
of  men  was  necessary  for  a  particular  task.'  So,  under 
the  American  rule,  with  regard  to  servants  having  absolute 
control  over  the  starting  or  delaying  of  trains.* 

§  206.  What  is  sufficient  notice  to  master.— It  follows, 
from  the  principles  already  stated,  that  while  the  general 
rule  which,  in  favor  of  a  stranger,  holds  the  principal  to  be 
affected  with  notice  of  any  fact  coming  to  the  knowledge 
of  any  of  his  agents,  under  such  circumstances  as  to  make 
it  the  duty  of  that  agent  to  communicate  the  fact  to  his 


1 


*  Drytnala  v.  Thompson,  26  Minn. 
40;  distinguished  in  Hughes  v, 
Winona,  &c.  R.  Co.  (27  Minn.  137), 
-where  a  brakeman  was  not  allowed  to 
recover  for  an  injury  occasioned  by  his 
slipping  on  a  heap  of  wet  ashes, 
drop[>ed  from  an  engine  in  defendant's 
yard,  while  engaged  in  coupling  cars, 
the  track  being  in  good  condition,  and 
plaintiff  knowing  of  the  custom  of 
dropping  the  ashes  from  the  ash  pans. 
Compare  Walsh  v,  St.  Paul,  &c.  R. 
Co.,  27  Minn.  367.  See  Vautrain  v. 
St.  Louis,  &c.  R.  Co.,  8  Mo.  App.  538 
[section-hands,  who  dug  away  the 
earth  around  a  switch-rod  so  as  to 
leave  a  cavity,  by  which  a  brakeman 
was  injured]. 

»  Flike  V.  Boston,  &c.  R.  Co.,  53 
N.  Y.  549;  Booth  V.  Boston,  &c.  R. 
Co.,  73  Id.  38 ;  in  which  cases  defend- 
ant's agent  sent  out  a  freight  train 
with  only  two  brakemen  aboard,  when 
there  should  have  been  three,  which 
was  the  usual  number ;  in  consequence 
of  which  eleven  of  the  cars,  becoming 
detached,  ran  back  and  collided  with 
another  train  following  at  a  short  dis- 
tance, and  killed  and  injured  employees 


on  the  latter  train.  It  appeared  that 
if  a  third  brakeman  had  been  there  he 
would  have  been  stationed  on  the  re- 
maining cars,  and,  with  the  men  on 
them,  could  have  controlled  their  im> 
petus  and  prevented  the  accident. 
The  defendant  was  held  liable.  In 
the  former  case,  Church,  C.  J.,  said: 
"  The  true  rule,  I  apprehend,  is  to 
hold  the  corporation  liable  for  negli- 
gence or  want  of  proper  care  in 
respect  to  such  acts  and  duties  as  it 
...  is  required  to  perform  and  dis- 
charge as  master  or  principal,  without 
regard  to  the  rank  or  title  of  the  agent 
intrusted  with  their  performance." 

•  Darrigan  v,  N.  Y.  &  New  Eng- 
land R.  Co.,  52  Conn.  285  [train  des- 
patcher,  through  whose  negligence  in 
sending  out  two  irregular  trains  in  op- 
posite directions  a  collision  occurred, 
which  injured  an  engineer] ;  Dana  v, 
N.  Y.  Central,  &c.  R.  Co.,  92  N.  Y. 
639;  reversing  23  Hun,  473  [telegraph 
operator,  through  whom  the  move- 
ments of  trains  were  regulated,  and  by 
whose  omission  to  send  proper  dis- 
patches, a  collision  occurred,  in  which 
an  engineer  was  killed]. 
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principal,  does  not  apply  to  its  full  extent  in  favor  of  a 
servant,^  yet,  where  a  master  has  delegated  to  any  of  his 
servants  the  duty  of  receiving  notice  of  certain  facts,*  or 
has  placed  in  their  hands  the  power  of  taking  action  with 
respect  to  such  notice,*  or  has  left  such  matters  under  their 
charge  or  control,^  notice  of  such  facts  to  such  servants  is 
equivalent  to  notice  to  the  master. 

* 

§  207.  Contributory  negligence.— All  the  rules  as  to  con- 
tributory negligence  are,  of  course,  applicable  to  the  claims 
of  servants  against  their  masters ;  and  many  cases  of  that 
kind  have  already  been  cited  in  Chapter  VI.  Some  further 
illustrations  of  the  application  of  these  rules  may  be  given 
here,  as  contributory  negligence  is  naturally  very  frequent 
among  injured  servants.  The  servant  cannot  recover  if  his 
injury  was  proximately  due  to  his  own  neglect  of  duty  or 
disobedience  of  orders ;  as  by  riding  on  a  locomotive,  con- 
trary to  rule ;  ^  by  omitting  to  give  signals  (he  being  a  rail- 


^  Knowledge  of  a  defect  in  ma- 
terials, &c.,  on  the  part  of  a  fellow- 
servant,  of  precisely  the  same  grade 
s^  the  one  who  is  injured  by  such  de- 
fect, is  not  imputable  to  the  master. 
Thus,  where  a  brakeman  was  injured 
by  two  cars  coming  together,  with 
buffers  of  different  heights^  and  which 
therefore  did  not  keep  the  cars  apart, 
knowledge  of  this  fact  by  another 
brakeman  was  held  immaterial  (Smoot 
V.  Mobile,  &c.  R.  Co.,  67  Alabama,  13). 

'  A  railroad  company  is  bound,  by 
notice  of  the  defective  condition  of  a 
switch  engine,  g^ven  to  a  foreman  in 
its  repair  shop,  to  whom,  by  the  com- 
pany's rules,  the  same  should  have 
been  reported  (Brabbits  v»  Chicago, 
&c.  R.  Co.,  38  Wise.  287). 

>  Notice  to  the  master-mechanic  of 
a  railroad  company,  whose  province  it 
was  to  employ  and  discharge  engineers 
and  firemen,  of  the  practice  of  engi-. 
ncers  to  violate  an  order  of  the  com- 


pany, by  placing  their  engines  in  the 
hands  of  firemen,  is  notice  to  the 
company  (Ohio,  &c.  R.  Co.  v.  Col- 
lam,  73  Ind.  261).  Kidwell  v.  Hous- 
ton, &c.  R.  Co.  (3  Woods,  313),  par- 
tially to  contrary,  is  overruled,  in 
effect,  by  Chicago,  &c.  R.  Co.  v. 
Ross  (112  U.  S.  377). 

^  Notice  to  a  head  engineer,  who 
has  charge  of  all  the  machinery  and 
elevators  in  a  building,  that  an  ele- 
vator chain  was  too  light  for  its  work, 
is  notice  to  the  owner  (Delaney  v. 
](iilton,  50  N.  Y.  Superior,  341). 
Notice  to  foreman  of  railroad  round- 
house of  the  dangerous  condition  of 
an  engine  belonging  to  that  house, 
held  notice  to  the  company  (Chicago, 
&c.  R.  Co.  V.  Rung,  104  111.  641).  So, 
as  to  notice  given  to  a  railroad  super- 
intendent of  a  defect  in  its  track 
(Patterson  v.  Pittsburgh,  &c.  R.  Co., 
76  Penn.  St.  389). 

*  Railroad  Co.  v,  Jones,  95  U.  S.  439. 
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road  conductor),  as  required  by  the  rules ;  ^  by  handling 
defective  machinery,  in  a  manner  prohibited  ;•  by  using 
machinery  with  the  hand,  when  the  rules  directed  the  use 
of  a  stick;'  unless  the  master  practically  suspends  a  rule  by 
conducting  the  work  in  such  a  manner  as  to  render  a  viola- 
tion natural  and  probable,  or  tacitly  approves  of  the  habit- 
ual disregard  of  such  rule.*  So  the  servant  cannot  recover 
for  an  injury  which  he  would  not  have  suffered  if  he  had 
not  voluntarily  left  his  post  of  duty  to  take  a  position  of 
greater  danger,*  even  though  his  act  may  be  well-meant 
and  his  object  to  continue  serving  his  master.*  We  have 
no  doubt,  however,  that  this  doctrine  should  not  be  ex- 
tended so  far  as  to  cover  the  case  of  a  servant  who,  in  good 
faith  and  in  the  exercise  of  a  reasonable  discretion,  leaves 
his  regular  work  to  protect  the  interest  of  his  master  in 


^  Dow  V,  N.  Y.,  Lake  Erie,  &c. 
R.  R.  Co.,  22  N.  Y.  Weekly  Dig.  283. 
Held  further,  that  aside  from  the 
question  of  whether  the  rules  of  the 
defendant  for  the  running  of  trains 
applied  to  the  circumstances  in  this 
case,  ordinary  care  required  the  de- 
ceased to  signal  the  approaching 
train  (lb.). 

'  Shanny  v,  Androscoggin  Mills, 
66  Me.  420. 

»  Wetjen  v.  So.  Whitelead  Co.,  5 
Mo.  App.  597. 

*  Hayes  v.  Bush  &  Denslow  Mfg. 
Co.,  41  Hun,  407. 

■  Sammon  v,  N.  Y.  Central,  &c. 
R.  Co.,  38  N.  Y.  Superior,  414  [bar- 
rier-man at  a  crossing  injured  by  go- 
ing upon  a  track,  where  he  had  no 
business  to  go];  affM  on  another 
ground,  62  N.  Y.-25I;  O'Neill  v. 
Keokuk,  &c.  R.  Co.,  45  Iowa,  546 
[brakeman  who  went  to  ride  on  the 
locomotive  of  his  train,  where  he  was 
scalded  to  death];  Abend  v.  Terre 
Haute,  &c.  R.  Co.,  11 1  111.  202  [rail- 


road servant  who,  contrary  to  rule, 
rode  on  the  locomotive  with  the  fire- 
man, and  was  killed  in  a  collision] ; 
Bunt  V.  Sierra,  &c.  Mining  Co.,  24 
Fed.  Rep.  847  [workman  voluntarily 
and  unnecessarily  sitting  under  roof 
of  shattered  rock,  knowing  its  condi- 
tion]. One  who  rides  on  top  of  a 
freight-train,  voluntarily  and  out  of 
line  of  his  employment,  and  while 
there  is  struck  and  killed  by  a  low 
bridge,  the  situation  and  character  of 
which  he  is  acquainted  with,  is  guilty 
of  such  contributory  negligence  as  pre- 
vents a  recovery  (Pittsburgh,  Sec.  R. 
Co.  V,  Sentmeyer,  92  Penn.  St  276; 
Rains  v.  St.  Louis,  &c.  R.  Co.,  71  Mo. 
164). 

•  Sears  v.  Central  R.  Co.,  53  Geo. 
630  [conductor  of  freight  train  at- 
tempting to  couple  cars];  Brown  v. 
Byroads,  47  Ind.  435  [catcher  in  a 
stave  factory  exchanging  his  place 
with  a  sawyer,  the  latter^s  being  a 
much  more  dangerous  position]. 
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another  place,  under  circumstances  which  justify  him  in  be- 
lieving that  his  master  would  direct  him  to  do  so,  if  per- 
sonally present.  But  if  the  motive  of  the  servant,  in  thus 
leaving  his  work,  is  simply  to  please  himself,  even  though 
he  should  continue  to  render  service  as  valuable  as  in  his 
post  of  duty,  or  even  if  his  motive  is  one  of  kindness  to  a 
fellow-servant,  he  must  bear  the  risk  of  any  greater  danger 
thus  incurred,  so  long  as  his  change  of  position  is  not  au- 
thorized by  any  express  or  implied  permission  of  the  mas- 
ter. The  master  is,  of  course,  not  responsible  for  the  con- 
sequences of  an  unnecessary  use  of  materials,  implements 
or  structures  for  purposes  to  which  they  are  obviously  not 
adapted.^  On  plain  principles,  already  fully  stated,  no  re- 
covery can  be  had  against  the  master  for  injuries  received 
by  a  locomotive  engineer  from  driving  at  a  reckless  speed 
over  a  track  known  by^  him  to  be  dangerously  defective ;  • 
nor  by  any  railroad  servant,  from  attempting  to  do  his 
work  in  a  method  needlessly  dangerous,'  as  by  coupling 


1  Felch  V,  Allen,  98  Mass.  $72; 
Houston,  &c.  R.  Co.  v.  Meyers,  55 
Tex.  1 10  [brakeman  undertook  to  use 
the  end  of  a  switch-chain  in  place  of  a 
coupling-link].  Plaintiff's  hand  was 
crushed  by  taJdng  and  keeping  hold  of 
the  cog  wheel  of  a  punching  and 
shearing  machine,  in  order  to  stop  it, 
there  being  no  necessity  for  so  doing, 
except  to  save  time,  though  the  act 
would  not  have  produced  injury  if  he 
had  not  kept  his  hand  on  the  wheel 
longer  than  was  sufficient  to  effect  his 
purpose.  In  an  action  against  his  em- 
ployer, the  owner  of  the  machine,  it 
was  held  that  plaintiff  could  not  re- 
cover, CuUen,  J.,  saying  that  the  only 
danger  was  occasioned  by  the  hazard- 
ous mode  which  plaintiff  chose  to 
adopt,  of  stopping  the  machinery  by 
hand,  that  this  danger  was  patent; 
and  no  negligence  on  the  part  of  the 
defendant    was    shown    (White    v. 


Sharp,  27  Hun,  94).  But  where  an 
appliance  suitable  for  the  purpose  for 
which  it  is  designed,  is  used  for  an- 
other for  which  it  is  unfitted,  the  mas- 
ter may  become  liable  for  injuries 
caused  by  such  diversion,  where  the 
latter  has  grown  into  a  custom  (Miller 
V,  Union  Pac.  R.  Co.,  17  Fed.  Rep. 
67). 

'  Illinois,  &c.  R.  Co.  v.  Patterson, 
69  III.  650;  S.  C.  again,  93  111.  290; 
and  where  his  train  ran  off  the  track 
at  a  switch  while  he  was  traveling 
ten  miles  an  hour,  instead  of  six,  con- 
trary to  rules  (Memphis,  &c.  R.  Co. 
V,  Thomas,  51  Miss.  637). 

*  If  servant  is  directed  to  do  a 
certain  thing,  and  voluntarily  and  neg- 
ligently chooses  a  dangerous  method 
of  doing  it,  there  being  a  safer  way, 
master  is  not  liable  for  injuries  result- 
ing therefrom  (St.  Louis  Bolt,  &c.  Co. 
V,  Burke,  12  111.  App.  369). 
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cars  while  in  motion,^  or  from  the  inside,  instead  of  the  out- 
side of  a  curve ;  •  or  from  needlessly  standing  upon  a  scaf- 
fold which  he  knows  to  be  unsafe,'  or  upon  the  edge  of  a 
flat  car ;  ^  or  from  stepping  in  front  of  a  train,  without 
looking ;  *  or  from  not  asking  plainly  for  relief  from  a 
perilous  position, unknown  to  his  superior;*  or  from  using 
a  glove  in  machinery,  where  such  use  is  dangerous,^  or  from 
the  driver  of  a  coach  allowing  his  coach  to  be  overloaded.^ 
Where  a  servant  is  suddenly  subjected  to  imminent  peril, 
he  cannot  be  held  guilty  of  contributory  negligence,  as  a 
matter  of  law,  merely  because  he  does  not  choose  the  best 
means  of  escape.*  Where  he  is  in  doubt  about  the  safety 
of  a  place  where  he  has  to  work,  he  will  not  be  prejudiced 
by  deferring  to  the  opinions  and  assurances  of  those  who 
are,  from  their  position,  bound  to  have  special  knowledge 
as  to  whether  it  is  safe  or  not.*^ 

§  208.  Effect  of  servant's  knowledge  of  defects.— The  de- 
cisions as  to  the  extent  to  which  a  servant's  knowledge  or 


^  Muldowney  v,  Illinois  Central  R. 
Co.,  39  Iowa,  61 5  [brakeman  warned] ; 
and  see  Williams  v.  Central  R.  Co.  (43 
Iowa,  396),  where  a  brakeman,  failing  in 
his  first  attempt  to  couple  two  cars,  the 
drawheads  of  which  were  not  perfectly 
matched,  continued  his  efforts  while 
the  cars  were  in  motion ;  and  caught 
his  foot  in  a  frog.  A  judgment  against 
the  company  was  reversed. 

■  Foster  v.  Chicago,  &c.  R.  Co., 
84  111.  164. 

^  Where  an  employee  was  directed 
to  do  a  certain  piece  of  work,  and  on 
the  next  day,  while  at  work,  fell  with 
the  scaffold  on  which  he  stood.  Held, 
as  he  could  have  done  the  work  with'- 
out  going  on  the  scaffold,  and  had  ob- 
served, about  three  hours  before,  its 
insecure  position,  he  could  not  recover 
damages  from  his  employer  (Nolan  y, 
Shickle,  69  Mo.  336). 

*  Chicago,  &c.  R  Co.  v.  Rush,  84 


111.    570;   Western,    &c.    R.  Co.  v. 
Adams,  55  Geo.  279. 

■  Evans  v.  Atlantic,  &c.  R.  Co.,. 
62  Mo.  49;  similar  case,  Keyes  v, 
Penn.  Co.  [Penn.],  3  Atl.  15. 

.  •  Farmer  v.  Central  Iowa  R.  Co.,. 
67  Iowa,  136  [section  hand,  riding  on 
a  hand-car,  who,  when  he  found  his 
feet  freezing,  did  not  ask  the  boss 
earnestly  enough  to  stop  the  car]. 

*  International,  &c.  R.  Co.  v, 
Doyle,  49  Tex.  190. 

*  Baker  v.  Hughes,  2  Colo.  79. 

*  Schultz  V.  Chicago,  &c.  R.  Co., 
44  Wise.  638 ;  East  Tenn.  &c.  R.  Co. 
V.  Gurley,  12  Lea,  46;  Greenleaf  v, 
111.  Central  R.  Co.,  29  Iowa,  47 ;  and 
see  Union  Pacific  R,  Co.  v.  Fort,  17 
Wall.  553;  affirming  S.  C.  2  Dill. 
259. 

*  ^  Lake  Superior  Iron  Co.  v,  Erkk- 
son,  39  Mich.  492. 
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means  of  knowledge  of  defects  in  materials,  fn  the  character 
of  fellow-servants  or  in  other  matters  for  which  the  master  is 
personally  responsible,  is  a  bar  to  his  claim  against  the  mas- 
ter, are  not  all  reconcilable  with  each  other  or  with  any  fixed 
principle ;  and  many  of  them  must  eventually  be  over- 
ruled. We  propose  to  accept,  as  a  foundation,  the  only 
principle  which  has  been  suggested  by  the  courts  as  the 
basis  of  these  decisions,  and  to  reject  those  cases  which 
cannot  be  reconciled  with  this  principle.  In  this  course 
we  think  that  we  are  sustained  by  the  current  of  the  latest 
and  best  American  decisions,  especially  in  the  Supreme 
Court  of  the  United  States ;  while  the  English  decisions 
are  not  entirely  irreconcilable  with  it.  This  principle  is, 
that  the  exemption  of  masters  from  liability  to  servants, 
for  injuries  caused  by  defects  which  the  servants  knew  or 
ought  to  have  known,  is  founded  solely  upon  the  general 
law  of  contributory  negligence,^  and,  therefore,  that  the 


>  Many  cases  support  the  doctrine 
of  the  text.  Laning  v,  N.  Y.  Central  R. 
Co.,  49  N.  Y.  52 1 ;  aliso  Appel  z^.  Buffalo, 
&c.  R.  Co.,  2  N.  Y.  Bute  Rep.  257 
[man  employed  in  coupling  cars  killed 
by  his  foot  being  caught  in  a  *'  frog  ^' 
of  a  peculiar  construction  not  under- 
stood by  him];  Bunt  v.  Sierra,  &c. 
Mining  Co.,  24  Fed.  Rep.  847  [man 
working  in  mining  tunnel,  who  know- 
ingly seated  himself  under  a  danger- 
ous overhanging  rock,  which  fell  and 
killed  him};  English  v.  Chicago,  &c. 
R.  Co.,  24  Fed.  Rep.  906  [workman 
sent  to  do  work  outside  his  employ- 
ment at  a  dangerous,  icy  spot,  slipped 
and  fell,  and  was  killed];  Allerton, 
&c.  Co.  V.  Egan,  86  111.  253  [affirma- 
tive act  of  employee  in  changing  a 
safety  valve,  causing  an  explosion]; 
Devitt  V.  Pacific  R.  Co.,  50  Mo.  302 
[brakeman  killed  by  low  bridge]; 
Cnitchfield  v.  Richmond,  &c.  R.  Co., 
78  N.  C.  300  [plaintiff  injured  while 


coupling  cars] ;  Mad  River,  &c.  R.  Co. 
V.  Barber,  5  Ohio  St.  541  [conductor  in- 
jured through  a  defect  which  he  would 
have  discovered  if  he  had  diligently 
performed  his  duty  as  conductor,  in 
inspection];  Manufacturing  Co.  v, 
Morrisey,  40  Ohio  St.  148  [the  opera- 
tor of  a  machine  known  as  a  ^*  pail 
lathe,"  injured  by  defects  of  which  he 
had  knowledge].  See  also  cases  in 
which  it  was  held  that  servant's  knowl- 
edge, or  means  of  knowledge  of  de- 
fects in  machinery,  &c.,  furnished  for 
work  he  was  doing  without  objection, 
would  be  a  defense,  if  the  jury  found 
he  was  chargeable  with  contributory 
negligence.  Laning  v,  N.  Y.  Central 
R.  Co.,  49  N.  Y.  521 ;  Williams  v. 
Delaware,  &c.  R.  Co.,  39  Hun,  430 
[brakeman  hurt  by  low  bridge] ;  Hogan 
V,  Henderson,  2  N.  Y.  State  Rep. 
119  [man  employed  in  unloading  ves- 
sel, fell  into  unobservable  hatchway] ; 
Qarke  v.  Holmes,  7  Hurlst.  &  N.  937 
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liability  or  exemption  of  a  master,  in  such  cases,  must  be 
determined  by  reference  to  that  law.  The  acceptance  of 
this  principle  will  lead  us  to  conclusions  differing  from 
some  of  those  stated  in  earlier  editions  of  this  treatise 
(§§  93»  96).  in  which  we  accepted,  as  authoritative,  deci- 
sions and  dicta  of  which  we  did  not  even  then  approve ;  and 
those  passages  which  are  now  omitted  must  not  be  consid- 
ered in  future  as  expressing  our  own  views  of  the  law. 

§  209.  Review  of  decisions  on  servant's  knowledge.~Look- 
ing  first  at  the  decisions  which  have  been  made,  it  appears 
to  have  been  often  held  that  a  servant  assumes  the  risks  in- 
volved in  his  work,  arising  out  of  the  employment  of  habit- 
ually negligent  fellow-servants/  an  insufficiency  in  the 
number  of  servants  employed,^  the  negligence  of  strangers 
with  whom  his  work  brings  him  necessarily  in  contact,' 
defects  in  the  materials,  machineiy,  tools,  supplies  or  prem- 


[man  employed  to  oil  machinery  which 
was  not  properly  fenced].  InQuacken- 
bush  V,  Wisconsin,  &c.  R.  Co.  (62 
Wise.  411),  a  conductor,  was  killed  by 
his  train  being  thrown  off  the  track 
through  a  defect  of  fences.  Held, 
that  under  a  peculiar  statute  of  the 
state  (Wise.  Laws,  1881,  c.  193; 
Rev.  Stat.  §  1810),  his  having  con- 
sented to  work,  having  knowledge  of 
the  defect,  was  not  available  to  the 
company  as  a  defense.  For  general 
discussions  of  the  subject,  see  Greene 
V.  Minneapolis,  &c.  R.  Co.  31  Minn. 
248 ;  O'Rorke  v.  Union  Pacific  R.  Co., 
22  Fed.  Rep.  189;  Hough  «^.  Texas, 
&c.  R.  Co.,  100  U.  S.  213. 

*  Frazier  v,  Pennsylvania  R.  Co., 
38  Penn.  St  104;  Kroy  v.  Chicago, 
&c.  R.  Co.,  32  Iowa,  357;  St  Louis, 
&c.  R.  Co.  V,  Morgart,  45  Ark.  318. 

*  Baltimore,  &c.  R.  Co.  v.  State, 
41  Md.  268  [conductor  of  one  of  sever- 
al trains  in  convoy,  each  of  which  had 


only  one  brakeman];  Robinson  v. 
Houston,  &c  R.  Co.,  46  Tes.  $40 
[tnun  hand  injured  on  train  of  which 
a  brakeman  had  been  made  conduc- 
tor, without  supplying  an  additional 
brakeman]. 

*  Clark  V.  Chicago,  &c.  R.  Co.,  92 
III.  43  [engineer  of  company  owning 
and  leasing  a  railroad,  injured  by  a 
collision  attributable  to  negligence  of 
lessee's  conductor.  Held,  not  entitled 
to  recover  from  lessor  company].  The 
rule  that  a  servant  is  deemed  to  as- 
sume the  risks  attendant  on  the  use  of 
defective  machinery  on  his  work  does 
not  extend  to  a  careless  use  of  such 
machinery  by  other  servants  of  the 
master  (Moran  v.  Harris,  63  Iowa, 
390)  [miner  employed  in  sinking  a  coal 
shaft  held  not  to  have  assumed  risks 
of  carelessness  in  use  of  machinery 
for  hoisting  the  men  up  and  down, 
because  he  was  not  engaged  to  work 
that  machinery]. 
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ises/  or  the  dangerous  manner  in  which  the  work  is  con- 
ducted,'  if  he  continues  in  his  work,  for  any  considerable 
time,  knowing  these  facts,  without  being  induced  by  his 
master  to  believe  that  a  change  will  be  made,  and  without 
making  any  complaint  of  such  defects  or  calling  the  atten- 
tion of  his  master  to  them.^  So  far  as  any  of  these  cases 
lay  down  the  rule  that  the  mere  fact  of  a  servant's  knowl- 
edge of  the  defects  mentioned  is  sufficient,  as  matter  of 
law,  to  bar  his  recovery,  they  are  clearly  erroneous.  But, 
in  general,  they  only  hold  that  such  knowledge  is  strong 
evidence  against  him.  Those  cases  which  go  farther  have 
been  practically  overruled*  The  servant's  mere  continu- 
ance in  the  service,  after  knowledge  of  a  defect,  such  as 
incompetency  of  a  fellow-servant,  is  not,  as  matter  of  law, 
contributory  negligence.*    One  who,  with  full  opportuni- 


^  McGlynn  v,  Brodie,  31  Cal.  376; 
Griffiths  V.  Gidlow,  3  Hurist.  &  N.  648 
[servant  injured  by  a  defect  in  machin- 
ery, which  he  had  used  voluntarily, 
knowing  its  defects] ;  Bums  v.  Bost- 
wich,  5  N.  Y.  State  Rep.  $0;  Green, 
&c.  R.  Co.  V.  Bresmer,  97  Penn.  St 
103  [groom  kicked  by  mare  which  he 
knew  to  be  vicious]. 

>  Simmons  v,  Chicago,  &c.  R.  Co., 
no  111.  340,  and  Rasmussen  v. 
Chicagfo,  &c.  R.  Co.,  65  Iowa,  236 
[employee  killed  by  falling  of  a  bank 
which  he  was  undermining,  where  he 
voluntarily  continued  in  the  place  of 
danger  with  full  knowledge  of  the 
peril];  Sullivan  z/.  Louisville  Bridge 
Co.,  9  3ush,  81  [use  of  narrow  plank 
over  swift  water,  as  standing  place 
for  workman  passing  stone  for  con- 
struction of  bridge.  A  ruling  that  if 
the  plaintiff  knew  that  the  foreman 
was  careless  and  incompetent,  and  did 
not  notify  his  employer  thereof,  he 
could  not  recover  for  any  injury  sus- 
tained in  consequences,  pronounced 
correct];  Hatt  v.  May  [Mass.],  10  N. 


£.  Rep.  807.  So  as  to  defective  ma- 
terials (Wright  V,  Delaware,  &c.  Canal 
Co.,  40  Hun,  343  [brakeman  not 
complaining  of  brake];  Powers  v. 
N.  Y.  Lake  River,  &c  R.  Co.,  98  N. 
Y.  274,  278  [defective  hand  cars  not 
complained  of]). 

*  This  is  an  absolutely  vital  con- 
dition of  the  master's  exemption 
(Greenleaf  t^.  Dubuque,  &c.  R.  Co.,  33 
Iowa,  52;  Hanrathy  v.  Northern 
Central  R.  Co.,  46  Md.  288;  Galves- 
ton, &c.  R.  Co.  V.  Drew,  59  Tex.  10). 
But  it  has  been  often  overlooked.  In 
Span  z/.  Ely  8  (Hun,  255),  a  man  em- 
ployed to  whitewash  a  house  in  which  a 
death  by  small-pox  had  occurred,  who 
knew  the  facts,  but  was  assured  that 
the  place  had  been  disinfected,  and 
that  there  would  be  no  danger,  con- 
tracted the  disease.  Held,  that  want 
of  care  was  a  question  for  the  jury. 
See  also  Fort  v.  Whipple,  1 1  Hun,  586. 

^  See  Hawley  v.  Northern  Central 
R.  Co.,  82  N.  Y.  370 ;  Kain  v.  Smith, 

89  Id.  375. 

*  Laning  v,  N.  Y.  Central,  &c.  R. 
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ties  of  knowledge,  works  for  any  considerable  length  of 
time  in  a  building,*  or  upon  premises*  where  there  are 
dangerous  defects,  and  does  not  make  complaint,  and  ask 
for  the  repairs  or  improvement  necessary  for  safety,  is  held 
to  have  assumed  the  risks  involved.  So  employees  in 
various  manufacturing  establishments,  who  have  the 
management  of  complex  and  ponderous  machines,^  must 


Co.,  49  N.  Y.  521.  So  held,  as  to  com- 
plaints of  defectiye  assistance  (Mad 
River,  &c.  R.  Co.  v.  Barber,  5  Ohio 
St.  541,  563  ;  Skipp  V,  Eastern 
Counties  R.  Co.,  9  Exch.  223);  fol- 
lowed in  Saxton  z/.  Hawksworth,  26 
Law  Times,  851  [employee  of  railroad 
company  who  claimed  to  have  been 
injured  in  consequence  of  lack  of  suf- 
ficient assistance.  Held,  not  entitled 
to  recover  whejre,  for  a  long  time 
previous,  he  had  done  the  same 
work  without  aid,  and  had  not  ob- 
jected]; Kansas  Pacific  R.  Co.  v. 
Peavey,  29  Kans.  169  [car  coupler 
injured  through  negligence  of  an 
engineer  to  whom  he  had  not  made 
objection,  though  he  knew  him  to  be 
habitually  negligent  and  passionate]. 

*  See  Conner  v.  Pioneer,  &c.  Co., 
29  Fed.  Rep.  629;  Wanamaker  v, 
Burke,  1 1 1  Penn.  St.  423  [employee 
jumping  suddenly,  fell  into  a  hole  in  a 
floor,  with  which  he  was  familiar,  but 
the  railing  around  which  had  been 
temporarily  removed  during  repairs  to 
the  room.  His  employers  were  held 
not  liable]. 

*  So  in  Jones  v.  Roach,  41  N.  Y. 
Superior,  248  [workman  killed  by  the 
breaking  of  a  bridge  between  a  vessel 
and  a  wharf,  over  which  he,  with 
others,  was  moving  heavy  articles, 
without  taking  usual  precautions,  they 
knowing  the  bridge  to  be  weak]; 
Woodley  v.  Metropolitan  R.  Co.,  L. 
R.  2  Ex.  D.  384  [plaintiff  who  con- 
tinued at  work  near  an  unprotected 


tunnel.  Held  without  remedy,  although 
jury  found  negligence  in  not  employ- 
ing a  look-  out].  In  that  case  the  judges 
were  equally  divided ;  Loonam  v. 
Brockway,  3  Robertson,  74  [man  em- 
ployed to  cleanse  beer  barrels  by  steam 
apparatus  which  caused  one  of  them 
to  explode]. 

>  Claric  V,  Barnes,  37  Hun,  389 
[floor  around  a  printing  press  became 
slippery  from  drips  of  water  and  oil, 
and  the  ** feeder"  fell,  and  her  hand 
was  crushed  by  cogs  of  the  press. 
Held,  that  she  had  no  right  of  action, 
as  there  ^as  no  omission  of  any  pro- 
per and  usual  appliances,  and  she 
knew  of  the  drips  and  assumed  the 
risk];  Pingree  v,  Leyland,  135  Mass. 
398  [machinist  used  a  '*  jack-winch,^* 
knowing  it  to  be  *^  an  old  rattle-trap,-* 
destitute  of  a  guard];  Russell  v. 
Tillotson,  140  Mass.  201  [an  employee 
who  had  worked  in  defendant's  mill  a 
long  time,  being  directed  by  the  fore- 
man to  mount  a  ladder,  was  injured 
by  his  apron  catching  on  a  revolving 
shaft  which  was  plainly  visible]  ; 
Assop  V.  Yates,  2  Hurlst.  &  N.  768 
[machine  left  in  dangerous  position 
near  hoarding;  work  voluntarily  con- 
tinued] ;  Senior  v.  Ward,  i  El.  &  El. 
385  [miner  was  warned  that  servants 
of  the  proprietors  habitually  neglected 
to  test  the  rope  used  in  letting  them 
down  and  up,  and  was  advised  to 
examine  it  for  himself,  but  did  not  do 
so.  It  broke,  and  he  was  killed,  and 
the  proprietors  were  held  not  liable]. 
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watch  for  defects  or  dangerous  conditions,  report  them, 
and  request  proper  repairs  and  alterations ;  or  in  default  of 
so  doing  they  will  do  their  work  at  their  own  risk.  Many 
occasions  for  the  application  of  these  principles  arise  in  the 
management  of  railroad  trains,  in  the  work  done  by  brake- 
men,^  car-couplers,'  conductors,'  engineers,*  switchmen,* 
and  trainmen  •  generally. 


See  Rummdl  v,  Dilworth,  1 1 1  Penn. 
St.  343;  Saxton  v,  Hawksworth,  26 
Law  Times  N.  S.  851  [engine  known 
to  be  left  unattended,  revolyed  too 
fast,  breaking  a  drum];  Dynen  v. 
Leach,  26  L.  J.  Exch.  N.  S.  221  [fall  of 
a  weight  by  its  slipping  from  a  clip]. 

^  Dalton  V.  Receivers  of  Atlantic, 
&c.  R.  Co.,  4  Hughes,  180  [brakeman 
on  top  of  freight  train  caught  by  a 
telegraph  wire,  four  feet  above  the 
train,  which,  to  his  knowledge,  had 
been  in  dangerous  position  for  five 
weeks] ;  S.  P.  Devitt  v.  Pacific  R.  Co., 
50  Mo.  302. 

'  Crutchfield  v.  Richmond,  &c  R. 
Co.,  78  N.  C.  300  [car-coupler,  and  en- 
gine not  controlled  by  engineer] ;  Scott 
V,  Oregon  R.  &  Nav.  Co.  [Or.],  13  Pac. 
Rep.  98  [car-coupler  injured  in  coup- 
ling flat  cars  loaded  with  railroad  rails 
to  a  box  bar,  which  cars  had  been  re- 
ceived from  a  connecting  company  in 
the  same  condition  as  they  were  in  at 
the  time  of  the  attempting  coupling] ; 
Le  Clair  v,  St.  Paul,  &c.  R.  Co.,  20 
Minn.  9 ;  Chicago,  &c.  R.  Co.  v.  Ward, 
61  111.  130,  and  Way  v.  Illinois  Central 
R.  Co.,  40  Iowa,  341  [defective,  dam- 
aged and  old-fashioned  coupling]. 

•  Gibson  v,  Erie  R.  Co.,  63  N. 
Y.  449 ;  rev'g  5  Hun,  31  [conductor 
of  freight  train,  killed  by  striking  the 
projecting  roof  of  a  station  house,  the 
peculiarities  of  which  he  had  long 
known;  company  held  not  liable 
partly  because  conductor  had  no  pro- 
per business  on  the  top  of  the  train]. 

*  Where  an  engineer  twice  com- 


plained of  defects  in  his  engine,  and 
was  twice  requested  to  continue  to 
use  it  until  an  exchange  could  be 
made,  he  was  allowed  to  recover  for 
an  injury  occasioned  by  an  explosion 
thereafter  occurring  (Sioux  City,  &c. 
R.  Co.  V.  Finlayson,  16  Neb.  578).  In 
Dillon  V.  Union  Pacific  R.  Co.  (3  Dill. 
319),  an  engineer  was  severely  frozen 
through  riding  with  window  of  his  cab 
broken,  in  consequence  of  lack  of  sig- 
nal-bell in  the  cab,  a  defect  which  had 
existcid  for  some  months ;  during  which 
he  had  used  the  engine  without  mak- 
ing objection. 

'  Gibson  v.  Erie  R.  Co.  was  fol- 
lowed in  De  Forest  v.  Jewett,  88  N. 
Y.  264  [switchman  killed  by  stepping 
into  a  drainage  sluice  existing  when 
he  entered  defendants  service];  Rush 
V.  Mo.  Pacific  R.  Co.  [Kans.]  12  Pac. 
Rep.  582 ;  Stoeckman  v,  Terre  Haute, 
&c.  R.  Co.,  15  Mo.  App.  503  [em- 
ployee on  switch  engine  who  con- 
tinued to  use  same,  though  furnished 
with  a  board  pushed  through  the  cow 
catcher,  instead  of  a  platform];  see  also 
Fowler  v.  Chicago,  &c.  R.  Co.,  61 
Wise.  159;  Chicago,  &c.  R.  Co.  v. 
Donahue,  75  111.  106  [switchman  in- 
jured by  moving  car,  he  knowing 
that  no  look-out  man  was  employed 
to  give  warning  of  danger] ;  and  see, 
as  to  a  switchman  assigned  to  the 
duty  of  coupling  cars  (Umback  v. 
Lake  Shore,  &c.  R.  Co.,  83  Ind.  191). 

•  Graft  V.  Baltimore,  &c.  R.  Co., 
8  Atl.  Rep.  206  [collision  of  two 
cars  belonging  to  one  train,  which 
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§  210.  Effect  of  notice  given  by  master. — It  is  dis- 
tinctly held,  in  some  cases,  and  plainly  implied  in  many 
mof'e,  that,  no  matter  how  serious  may  be  the  defects 
in  a  master's  selection  of  materials  or  of  fellow-servants, 
a  servant  who  remains  in  his  employment,  knowing  that 
the  master  does  not  intend  to  remedy  these  defects,  as- 
sumes the  risk  and  waives  all  right  of  action  against  the 
master,  in  case  of  injury  arising  therefrom.  In  our  earlier 
editions,  we  allowed  these  decisions  to  pass  unchallenged^ 
not  because  we  ever  approved  of  all  of  them,  but  because 
it  seemed  useless  to  struggle  against  them.  But  the  man- 
ifest willingness  of  the  highest  courts  to  review  the  ill- 
considered  and  harsh  rulings  of  the  earlier  cases  encour- 
ages us  to  point  out  the  fallacies  of  some  of  these  decisions. 
They  are  founded  upon  the  assumption  that  a  master  can 
change  the  whole  rule  of  law  governing  the  relation  be- 
tween himself  and  his  servants,  by  a  mere  notice,  without 
their  assent  It  niust  be  conceded  that  this  cannot  be  done 
in  any  other  relation  of  life.  Whatever  contract  is  implied 
by  law,  in  any  other  case,  can  only  be  modified  by  mutual 
consent  A  notice,  if  assented  to,  may  suffice  for  this 
purpose  ;  but  a  bare  notice  has  no  such  effect^    There  is 


parted,  owing  either  to  fault  in  the 
**  make  up  *'  of  the  train  or  to  breach 
of  rules  by  engineer  and  conductor] ; 
Schultz  V,  Chicago,  &c.,  R.  Co.,  31 
N.  W.  Rep.  321  [track  walker  hurt  by 
piece  of  coal  falling  from  an  over- 
loaded tender] ;  Johnson  v.  Western, 
&c.  R.  Co.,  55  Geo.  133;  and  Powers 
V.  N.  Y.,  Lake  Erie,  &c.  R.  Co.,  98  N. 
Y.  274  [defective  or  worn -out  hand 
car] ;  see  also  Barringer  v.  Delaware, 
&c.  R.  Co.,  19  Hun,  216;  Kennedy  v, 
Manhattan  R.  Co.,  33  Hun,  457;  Mc- 
Queen V.  Central,  &c.  R.  Co.,  30  Kans. 
689;  Kuhns  V.  Wisconsin,  &c.  R.  Co. 
[Iowa,]  31  N.  W.  868  [fireman  know- 
ing custom  of  backing  trains]. 


^  Carriers  of  goods  cannot  limit 
their  common  law  liability  for 
losses,  by  a  mere  notice;  this 
is  established  law  in  New  York 
(Cole  V.  Goodwin,  19  Wend.  251; 
Camden  Co.  v,  Belknap,  21  Wend. 
354;  Blossom  V,  Dodd,  43  N.  Y.  264; 
Rawson  v,  Penn.  R.  Co.,  48  N.  Y. 
212);  in  the  United  States  courts 
(Railroad  Co.  v.  Manuf  g  Co.,  16  Wall 
318;  N.  J.  Steam  Nav.  Co.  v.  Mer- 
chants Bank,  6  How.  344;  Ayres  v. 
Western  R.  Co.,  14  Blatchf.  9;  Bank 
of  Ky.  V.  Adams  Exp.  Co ,  93  U.  S. 
174);  and  in  nearly  or  quite  all  of  the 
state  courts.  See  Lawson  Contr. 
Carr.  33*55;  i  Add.  Contr.  Am.  ed. 
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no  foundation  for  a  different  rule  in  this  instance.  Where 
either  party  to  the  contract  of  service  desires  to  alter  the 
contract  implied  by  law,  it  is  not  enough  for  him  to  give 
notice  of  that  desire  or  intention  to  the  other  party.  The 
l^al  rights  of  the  parties  can  only  be  altered  by  mutual 
assent.  There  can  be  no  doubt  that  the  courts  would  dis- 
regard any  notice  served  by  an  employee  upon  his  employer, 
to  the  eflFect  that  he  should  look  to  the  employer  for  com- 
pensation for  all  injuries  suffered  in  his  service,  unless  the 
employer  acted  in  such  a  manner  as  to  give  the  employee 
a  right  to  believe  that  he  accepted  this  modification  of 
their  legal  relations.  But  on  what  principle  can  a  different 
rule  be  applied,  where  the  notice  proceeds  from  the  em^- 
ployer  ?  We  know  of  none ;  and  we  are  therefore  satis- 
fied that  a  servant  can  nullify  the  effect  of  any  notice  given 
to  him  by  his  master  of  an  intent  not  to  perform  his  or- 
dinary legal  duties,  by  any  reasonably  plain  intimation  that 
he  does  not  assent  thereto.  In  such  a  case,  the  master 
must  dismiss  the  servant,  in  order  to  avoid  the  usual  re- 
sponsibilities of  a  master,  just  as  the  servant  must  leave 
his  employment,  if  he  is  unwilling  to  accept  the  risks 
which  the  law  puts  upon  him  and  cannot  procure  the  mas- 
ter's assent  to  a  change  of  the  contract  implied  by  law. 
The  only  doubt  which  remains  in  our  minds  is  whether,  in 
view  of  the  obvious  superiority  of  the  master's  position,  it 
should  not  be  presumed  that  the  servant  does  not  assent 
to  any  such  notice,  by  acts  which,  in  more  equal  relations 
of  life,  might  fairly  be  deemed  to  amount  to  a  tacit  assent. 
We  certainly  think  that  all  reasonable  presumptions  should 
be  against  construing  the  servant's  silence  into  such  an  as- 
sent We  fully  admit  that  many  decisions  in  courts  fol- 
lowing the  general  line  of  judicial  opinion  in  England  and 
Massachusetts  are  adverse  to  these  views ;  ^  but  we  believe 

1883,  pp.  766,  768,  541,  note,  citing  *  See  Leaiy  v,  Boston,  &c.  R.  Co- 

numerous  cases.  139  Mass.  580;  East  Tennessee,  &c. 
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that  those  rulings  will  not  be  followed  in  courts  where  the 
question  is  still  open  to  be  decided  upon  its  merits.^ 

§  211.  True  rule  as  to  effect  of  notice.— The  true  rule, 
as  nearly  as  it  can  be  stated,  is  that  a  servant  cannot  re- 
cover against  his  master,  for  an  injury  suffered  through  ex- 
posure to  danger  from  defects  of  which  he  had  notice,  if, 
under  all  the  circumstances,  a  servant  of  ordinary  prudence, 
acting  with  such  prudence,  would  not  have  continued  the 
same  work  under  the  same  risk.*  All  the  circumstances 
must  be  taken  into  account,  and  not  merely  the  isolated 
fact  of  risk.  Thus,  to  take  a  strong  case,  an  engineer,  who 
should  discover,  for  the  first  time,  while  midway  between 
two  stations,  that  his  engine  was  dangerously  defective, 
would  unquestionably  be  justified  in  continuing  to  run  it 
to  the  next  station.^  To  take  a  weaker  case,  he  would  still 
be  justified  in  running  it  beyond  that  station,  if  no  other 
engine  could  be  obtained  there,  unless  the  danger  of  explo- 
sion were  imminent.  But  can  we  stop  there  ?  Would 
not  an  engineer,  having  a  train  full  of  passengers,  bound 
for  a  station  100  miles  distant,  be  entitled  and  indeed  al- 
most bound  to  take  the  train  through  with  an  engine 
which,  though  defective,  is  probably  manageable  with  un- 
usual care,  and  which  is  the  only  engine  obtainable  by 
which  the  train  can  be  taken  through  on  schedule  time? 


R.  Co.  V.  Duffield,  12  Lea,  63.  Thus, 
where  a  servant  complained  of  the 
defect,  but  continued  to  use  the  ma- 
chinery without  an  express  or  implied 
promise  to  repair,  it  was  held  that  he 
could  not  recover  (Galveston,  &c.  R. 
Co.  V.  Drew,  59  Tex.  10  [locomotive  des- 
titute of  cow-catcher,  for  want  of  which 
a  fireman  was  injured]).  This  decision 
cannot  be  justified  on  that  ground 
alone. 

^  See,  as  indicating  such  a  ten- 
dency, Hough  V.  Texas,  &c.  R.  Co., 
100    U.    S.    213,    225;   Dale  v,  St. 


Louis,  &c.  R.  Co.,  63  Mo.  455;  Haw- 
ley  V,  Northern  Central  R.  Co.,  17 
Hun,  115;  McMahon  v.  Port  Henry 
Ore  Co.,  24  Hun,  48 ;  Poirier  v,  Carroll, 
35  La.  Ann.  699. 

*  Patterson  v,  Pittsburgh,  &c.  R. 
Co.,  76  Penn.  St.  389;  Clarice  v. 
Holmes,  7  Hurlst.  &  N.  937,  945? 
Hough  V.  Texas,  &c.  R.  Co.,  100  U. 
S.  213;  Greene  v.  Minneapolis,  &c.  R. 
Co.,  31  Minn.  248. 

»  Ford  V,  Fitchburg  R.  Co.  no 
Mass.  24a 
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Is  there  any.  doubt  that  the  most  prudent  engineers  would 
do  so  ?  But  that  which  is  true  of  an  engineer,  under  such 
circumstances,  is  equally  true  of  all  classes  of  servants  un- 
der other  circumstances,  similar  in  substance.  If  every 
man  should  cease  from  work  upon  the  instant  of  discover- 
ing that  his  safety  was  imperiled  by  the  negligence  of  some 
other  person,  the  business  world  would  come  to  a  stand. 
If  every  servant  on  a  railroad  or  in  a  factory  should  refuse 
to  work  by  the  side  of  a  negligent  fellow-servant  or  with 
defective  materials,  immediately  upon  becoming  aware  of 
the  fact,  such  enterprises  could  never  be  carried  on.  Ob- 
viously, a  reasonable  time  must  be  given  for  removal  of 
the  defect ;  and  meantime^  the  business  must  be  carried  on, 
unless  the  risk  is  so  great  that  no  amount  of  care  and 
caution  on  the  part  of  those  exposed  to  it,  which  it  is  in 
their  power  to  give,  would  suffice,  in  the  judgment  of  a 
prudent  servant,  to  protect  them  against  it,  or  unless  the 
risk  incurred  is  plainly  disproportioned  to  the  importance 
and  value  of  the  business. 

§  212.  Test   of  servant's   prudence.— The  test  of  pru- 
dence, in  these  cases,  in  analogy  to  that  applied  in  ordinary 
cases  of  contributory  fault,  is  that  which  a  prudent  servant, 
of  the  same  class,  using  such  prudence  and  judgment  as 
such  persons  usually  possess,  but  no  more,  might  reason- 
ably be  expected  to  apply  to  the  particular  case.     A  con- 
ductor should  be  required  to  exercise  the  care  and  judgment 
of  an  ordinarily  prudent  conductor ;  an  engineer,  that  of  an 
ordinarily  prudent  engineer ;  a  skilled  mechanic,  that  of  an 
ordinarily  prudent  mechanic  of  the  same  class ;  but  a  brake- 
man  or  common  laborer,  only  that  which  can  fairly  be 
expected  from  a  brakeman  or  a  laborer.    This  has  been  too 
often  overlooked  ;  but  it  is  well-settled  in  other  branches 
of  the  law  of  contributory  negligence  ;  and  it  must  be  fol- 
lowed here.^ 

1    See    Fox    v,    Glastonbury,  29      Conn.,  204;   Hassenyer  v,  Michigan 

Central  R.  Co.,  48  Mich.  205. 
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§  213.  Excusable  forg^etfulness  of  senrants.-T  The  mere 
technical  fact  of  the  servant's  knowledge  of  a  defect  is  not 
sufficient  to  exonerate  the  master,  if,  for  any  reason,  the 
servant  forgets  it,  and  is  not  in  fault  in  forgetting  it,  at 
the  precise  time  when  he  suffers  thereby.  In  analogy  to 
the  principles  already  stated  under  the  head  of  contrib- 
utory negligence,  the  servant's  rights  are  not  prejudiced 
by  his  forgetfulness  of  or  failure  to  observe  a  defect,  under 
the  influence  of  sudden  alarm ^  or  of  an  urgent  demand  for 
speed,*  or  if  his  duties  are  such  as  necessarily  to  absorb  his 
whole  attention,  leaving  him  no  reasonable  opportunity  to 
look  for  defects.* 

§  214.  Servant,  not  having  notice  of  danger,  not  prejudiced 
by  notice  of  defect— It  follows,  of  course,  that  the  right  of 
a  servant  to  recover  on  account  of  the  master's  negligence 
is  not  affected  by  notice  of  any  defects  other  than  such  as 
the  servant  ought,  in  the  exercise  of  ordinary  prudence,  to 
have  foreseen  might  endanger  his  safety.*  If  a  servant  of 
ordinary  prudence  would  not  have  believed  that  he  could, 


1  See  §  89,  ante. 

■  Where  d  laborer  while  working 
under  the  eye  and  voice  of  his  em- 
ployer, who  was  urging  speed»  and 
saying  '*all  right,''  did  not  think  at 
the  moment,  owing  to  this  urgency,  of 
a  danger  of  which  he  had  some  prev- 
ious knowledge,  and  in  consequence 
was  injured,  held  that  he  was  not  de- 
prived of  his  remedy.  An  employee 
suddenly  commanded  by  his  employer 
to  do  a  particular  act  in  haste  cannot 
be  required  to  exercise  the  same  care 
as  when  he  has  more  time  (Lee  v, 
Woolsey,  [Penn.]  43  Leg.  Intel.). 

»  In  Plank  v,  N.  Y.  Central,  &c. 
R.  Co.  (60  N.  Y.  607),  where  a  brake- 
man  was  killed  while  attempting  to 
couple  cars,  in  the  night,  while  snow 
was  on  the  ground,  by  stepping  into  a 
sluice-way    which    had     existed    for 


years,  and  of  which  he  knew,  a 
non-suit  was  held  error,  because  the 
act  in  which  he  was  engaged  neces- 
sarily required  his  whole  attention  and 
thought.  To  similar  effect,  Greenleaf 
V,  111.  Central  R.  Co.,  29  Iowa,  47; 
Snow  V,  Housatonic  R.  Co.,  8  Allen, 
441. 

*  Dale  V,  St.  Louis,  &c.  R.  Co.,  63 
Mo.  455;  sipproving  the  doctrine  of 
the  text.  In  Mehan  v.  Syracuse,  &c. 
R.  Co.  (73  N.  Y.  585),  it  was  held 
proper  to  refuse  a  non-suit  where  an 
engineer  was  killed  by  the  derailment 
of  his  engine,  in  consequence  of  de- 
fects in  the  track,  though  the  engineer 
knew  that  the  track  was  out  of  repair: 
the  defendant  not  showing  that  the 
engineer  knew  that  the  track  was  in 
such  a  condition  as  to  make  it  danger- 
ous to  run  over  it. 
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in  the  regular  discharge  of  his  duties,  be  injured  by  the 
defect,  the  servant  may  properly  disregard  it,  without  los- 
ing the  right  to  complain  if,  while  pursuing  his  ordinary 
course,  he  suffers  from  such  defect.^  And  so,  if  the  danger 
is  one  which  a  servant  of  ordinary  prudence  would  believe 
could  be  entirely  avoided  by  the  use  of  certain  additional 
precautions,  the  servant  would  not,  by  continuing  his  serv- 
ice, lose  his  right  to  recover  for  damages  suffered  by  him, 
while  using  such  precautions.*     But,  on  the  other  hand,  it 


^  Russell  ?/.  Minneapolis,  &C.-R.  Co., 
32  Minn.  230  [brakeman  crashed  while 
coupling  a  tender,  having  the  ordinary 
draw-head,  to  a  car  with  an  improved 
buffer];  Snow  v.  Housatonic  R.  Co., 
8  Allen,  441 ;  Britton  v.  Great  West- 
em  Cotton  Co.,  L.  R.  7  Ex.  130;  see 
Perry  v.  Marsh,  25  Ala.  659;  Colorado 
Central  R.  Co.  v,  Ogden,  3  Colo.  499; 
renaffirmed  in  Ford  z/.  Fitchburg,  &c. 
R.  Co.,  no  Mass.  240;  Lawless  v. 
Conn.  River  R.  Co.,  136  Mass.  i  [low 
draw-bar  on  locomotive  engine].  The 
fact  that  a  servant  knows  of  a  defect 
in  machinery,  likely  to  injure  him,  is 
not  necessarily  conclusive  of  want  of 
due  care  on  his  part.  It  is  for  the  jury 
to  say  whether  the  defect  was  such 
that  none  but  a  reckless  person,  utterly 
careless  of  his  safety,  would  have  used 
the  machine  (Hough  v,  Texas,  &c.  R. 
Co.,  lOo  U.  S.  213,  225).  In  Kain  v. 
Smith  (89  N.Y.  375),  a  carpenter  sued 
to  recover  for  injuries  received  while 
loading  car  wheels,  under  the  direction 
of  a  foreman,  by  means  of  a  *' jigger," 
one  end  of  which  was  placed  upon 
the  tracks,  and  the  other  upon  the 
platform  of  the  car.  Plaintiff  did  not 
know  what  a  ** jigger"  was;  while  de- 
fendant's master-mechanic  had  been 
notified  that  it  was  defective.  A  non- 
suit was  held  error,  Danforth,  J.,  say- 
ing: *'It  is  said  that  the  plaintiff 
might  also  see  the  defects ;  trae,  but 
he  did  not  know  the  effect  of  such  de- 

Vol  1—24 


ficiencies,  and  was,  moreover,  directed 
by  his  superior  to  get  and  use  the  in- 
strument, and  whether,  under  these 
circumstances,  he  should  be  charged 
with  knowledge  and  with  negligence 
by  reason  of  it,  was  also  for  the 
jury. "  An  employee  in  an  iron  foundry 
is  not  presumed  to  have  sufficient  sci- 
entific knowledge  as  to  the  effect  of  the 
contact  of  molten  metal  with  ice  or  wa- 
ter, to  charge  him  with  contributory 
negligence  in  obeying  an  order  to  go 
over  an  icy  walk  with  a  ladle  of  such 
metal  (Smith  v.  Peninsular  Car  Works, 
[Mich.]  27  N.  W.  Rep.  662).  s.  P. 
McGowan  v.  La  Plata,  &c.  Smelting 
Co.  (3  McCrary  C.  C.  393),  where  Hal- 
lett,  J.,  says :  **  It  is  not  so  much  a  ques- 
tion whether  the  party  injured  has  such 
knowledge  of  all  the  facts  in  his  situa- 
tion, but  whether  he  is  aware  of  the 
danger  which  threatens  him.'* 

»  This  was  vaguely  implied  in  the 
opinion  of  Bartley,  J.,  in  Mad  River, 
&c.  R.  Co.  V,  Barber,  5  Ohio  St.  541, 
562,  565, 'and  expressly  declared  in 
Patterson  v.  Pittsbuigh,  &c.  R.  Co. 
(76  Penn.  St.  389),  where  defendant 
was  held  liable  to  its  conductor  for  in- 
juries sustained  through  defects  in  a 
switch,  of  which  he  had  notified  the 
superintendent,  who  had  promised  to 
make  the  required  repairs,  and  re- 
quested plaintiff  to  continue  his  work 
meanwhile,  observing  due  care ;  Gor- 
don, J.,  saying:  "Where  the  servant, 
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is  clearly  the  duty  of  a  servant,  in  such  a  case,  to  use  all 
those  additional  precautions  which  ordinary  prudence,  in 
view  of  the  risk,  would  dictate ;  ^  and  the  burden  of  proof 
would  justly  be  laid  upon  him  to  prove  that  he  did  so. 

§  215.  Effect  of  continuance  in  service  after  notice  of  defect. 
— ^In  some  old  and  now  obsolete  cases,  the  mere  continu- 
ance of  a  servant  in  his  work  was  treated  as  conclusive 
evidence  of  his  having  waived  objections  to  defects  in  his 
associates  or  his  materials.*  Such  rulings  were  unjust,  be- 
cause a  servant  has  the  same  right  that  any  one  else  has« 
to   complete   his  contract   in  reliance  upon  its  original 


in  obedience  of  the  requirement  of  the 
master,  incurs  the  risk  of  machinery 
which,  though  dangerous,  is  not  so 
much  so  as  to  threaten  inunediate  in- 
jury, or  where  it  is  reasonably  prob- 
able it  may  be  safely  used  by  extraor- 
dinary caution  or  skill 

the  master  is  liable  for  a  resulting  ac- 
cident." See  Sioux  City,  &c.  R.  Co. 
V.  Finlayson,  16  Neb.  578  [locomotive 
with  weak  throat-sheet,  which  engi- 
neer used  with  great  caution].  In 
Mansfield  v.  Baddeley  (54  Law  Times, 
696),  the  plaintiff,  who  was  employed 
as  a  dressmaker,  and  was  not  obliged, 
as  a  part  of  her  duty,  to  go  down  into 
the  kitchen,  on  one  occasion  went 
there  at  the  request  of  defendant.  A 
savage  dog,  which  was  generally  tied 
up  there,  rushed  from  under  the  table 
and  bit  her  leg.  Plaintiff  was  aware 
that  a  dog  of  this  kind  was  kept  on 
the  premises.  Held,  that  a  non-suit 
was  wrong,  inasmuch  as  the  risk  was 
not  incidental  to  the  service,  and  she 
had  a  right  to  believe  that  the  dog  was 
fastened. 

*  Taylor  v,  Carew  Mfg.  Co.,  143 
Mass.  470  [servant  walked  quickly  in 
a  dark  basement  room,  where  he 
should  have  groped  carefully,  and  fell 
into  an  unguarded  hatchway  hole]. 

*  So  it  seems  to  have  been  held  in 


Mad  River,  &c.  R.  Co.  v,  Butler,  s 
Ohio  St.  541 ;  and  see  Wright  v.  N. 
Y.  Central  R.  Co.,  25  N.  Y.  562,  569; 
Smith  V,  Dowell,  3  Fost.  &  F.  238. 
But  the  contrary  was  decided  in  Hoey 
V.  Dublin,  &c.  R.  Co.,  Irish  Rep.  5  C. 
L.  206,  and  Laning  v,  N.  Y.  Central 
R.  Co.,  49  N.  Y.  521,  overruling  the 
dicta  in  Wright's  case;  and  the  text 
(old  §  96)  is  quoted  and  applied  in 
Dale  V.  St.  Louis,  &c.  R.  Co.,  63  Ma 
455  [fireman  injured  by  defective  joint 
in  rails].  An  engineer  was  kiUed  by 
the  derailment  of  his  engine,  through 
a  bad  condition  of  the  track,  which 
catastrophe  might  have  been  averted 
but  for  the  defective  condition  of  the 
air-brake,  which  decedent  was  aware 
of  and  had  reported  to  the  defendant, 
which  was  held  liable  (Flynn  v,  Kan- 
sas City,  &C.  R.  Co.,  78  Mo.  195). 
Defendant  held  liable  for  an  injury  to 
conductor  of  a  train,  who  was  injured 
by  the  derailment  of  a  car,  owing  to 
the  shortness  of  a  curve  and  improper 
construction  of  a  frog  at  a  switch,  of 
which  he  had  notified  the  superintend- 
ent, who  had  promised  to  remedy  the 
defect,  and  requested  plaintiff  to  con- 
tinue his  work  until  the  repairs  could 
be  effected  (Patterson  v.  Pittsburgh, 
&c.  R.  Co.,  76  Penn.  St  389). 
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terms,*  A  party  to  any  other  contract  having  mutual  obli- 
gations is  allowed  to  perform  fully  his  part,  notwithstand- 
ing the  failure  of  the  other  party  to  fulfill  a  condition 
precedent,  without  necessarily  waiving  his  right  to  insist 
upK>n  performance  of  such  condition  at  a  later  period.  It 
is  not  fair  to  require  from  servants  a  more  peremptory 
assertion  of  their  rights  against  their  masters,  than  would 
be  required  between  parties  standing  upon  a  more  equal 
footing.  Indeed,  the  dependent  position  of  servants 
generally  makes  it  reasonable  to  hold  any  notice  on  their 
part  sufficient,  however  timid  and  hesitating,  so  long  as  it 
plainly  conveys  to  the  master  the  idea  that  a  defect  exists, 
and  that  they  desire  its  removal.*  The  real  question  to  be 
determined  in  each  case  is  whether,  under  all  the  circum- 
stances, the  master  had  a  right  to  believe,  and  did  believe, 
that  the  servant  intended  to  waive  his  objection  to  the 
unfitness  of  his  fellow-servant,  or  the  defect  in  the  ma- 
terials provided  for  the  work,'  and  to  accept  an  implied 
contract  exempting  the  master  from  liability.  This  is  a 
question  of  fact,  not  of  law ;  and  it  must  be  left  to  the 
jury/  at  least,  if  not  entirely  free  from  doubt    There  can 


1  In  McMahon  v.  Port  Henry  Ore 
Co.  (24  Hun,  48),  it  was  held  error  to 
non-suit  a  plaintiff  who  was  injured 
through  negligence  of  his  master  in 
preparing  a  blast,  of  which  plaintiff 
was  aware,  Learned,  P.  J.,  saying: 
^*It  would  seem  to  be  unreasonable 
that  one  who  has  undertaken  a  serv- 
ice which,  in  itself,  has  some  elements 
of  danger,  whenever  he  shall  see  that 
the  danger  has  been  increased  through 
some  negligence  of  his  employer,  must 
either  stop  his  employment  or  be 
deemed  to  have  accepted  the  in- 
creased risk.  We  do  not  think  that 
this  is  the  rule ;  and  it  seems  to  us 
that  the  plaintiff  had  a  right  to  go  to 
the  jury,  on  the  question  whether  he 


was,  under  the  circumstances,  justi- 
fied in  going  on  with  his  work." 

>  This  language,  used  in  our  old 
section  96,  although  not  quoted,  is,  in 
spirit,  reproduced  in  Hawley  v.  North- 
em  Central  R.  Co.,  82  N.  Y.  370. 

'  This  proposition  cited  from  old 
§  96,  with  approval,  and  followed  in 
Poirier  v,  Carroll,  35  La.  Ann.  699 
[distinction  taken  in  favor  of  a  servant 
hired  for  a  limited  time]. 

*  It  has  been  expressly  held  that 
the  mere  continuance  of  a  servant  in 
his  work,  in  face  of  a  known  danger, 
only  raises  a  question  for  the  jury 
(McMahon  v.  Port  Henry  Iron  Co.,  24 
Hun,  48 ;  Hawley  v.  Northern  Central 
R.  Co.,  17  Hun,  115,  affirmed,  82  N. 
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be  no  doubt  that,  where  a  master  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover  for  an  injury 
caused  thereby  within  such  a  period  of  time  after  the 
promise  as  w^ould  be  reasonably  allowed  for  its  perform- 
ance, and,  as  we  think,  for  an  injury  suffered  within  any 
period  which  would  not  preclude  all  reasonable  expecta- 
tion that  the  promise  might  be  kept^  And  the  same 
principle  applies  to  a  case  where  the  master  promises  to  a 
servant  to  discharge  an  incompetent  fellow-servant,  but 
fails  to  do  so,  and  the  former  servant  is  injured  by  the 
latter,*  or  where  a  servant,  apprehending  a  particular  dan- 
ger, makes  it  known  to  the  master,  who  assures  him  that 
he  will  provide  against  it.* 


Y.  370;  see  Kain  v.  Smith,  89  N.  Y. 
375).  But  perhaps  Shaw  v.  Sheldon 
(103  N.  Y.  667),  decided  by  a  bare 
majority  of  the  court,  is  to  the  con- 
trary, where  the  facts  are  undisputed. 
1  The  whole  of  this  sentence  from 
our  old  section  96  was  quoted  and 
followed  in  Hough  v,  Texas,  &c.  R. 
Co.,  100  U.  S.  213,  225  [engineer  and 
defective  engine];  and  also  in  Mis- 
sourv  Furnace  Co.  v.  Abend,  107  III. 
44  [similar  facts].  So  held  in  Conroy 
V.  Vulcan  Iron  Works,  62  Mo.  35; 
aff'g  S.  C.  6  Mo.  App.  102  [boards  of 
platform  insecure] ;  Greene  v.  Minne- 
apolis, &c.  R.  Co.,  31  Minn.  248  [en- 
gineer injured  by  broken  "chafing 
irons"  between  locomotive  and  ten- 
der] ;  Manufacturing  Co.  v.  Morrissey, 
40  Ohio  St  148  [defective  lathe;  ques- 
tion of  contributory  negligence  held 
one  for  the  jury] :  Belair  v,  Chicago, 
&c.  R.  Co.,  43  Iowa,  662  [brakeman 
injured  by  defective  draw-bar  while 
coupling  cars] ;  Parody  v,  Chicago,  &c. 
R.  Co.,  15  Fed.  Rep.  205  [brakeman 
on  switch  engine,  and  defective  draw- 
bar], A  contrary  ruling  in  Webber 
V.  Piper  (38  Hun,  353),  Dykman,  J., 
dissenting,  was  plainly  erroneous.  The 


opinion  in  that  case  cites  no  authori- 
ties. In  Clarke  v.  Holmes  (7  Hurlst  & 
N.  937 ;  affirming  Holmes  v.  Clarke,  6 
Id.  349),  the  plaintiff  was  employed  by 
the  defendant  to  oil  dangerous  ma- 
chinery. At  the  time  the  plaintiff  en- 
tered upon  the  service  the  machinery 
was  fenced,  but  the  fence  became 
broken  by  accident.  The  plaintiff 
complained,  and  the  defendant  prom- 
ised him  that  the  fencing  should  be 
restored.  The  plaintiff  was  severely 
injured  in  consequence  of  the  machin- 
ery remaining  unfenced.  Held,  that 
the  defendant  was  liable.  Where  the 
plaintiff -s  intestate  remonstrated  with 
the  defendant's  agent  in  chaige  of 
the  mine,  on  account  of  the  dan- 
gerous position  of  a  large  stone,  and 
the  agent  sent  persons  to  remove  it, 
but,  before  they  began  work,  it  fell 
upon  the  deceased,  while  pursuing  his 
work,  causing  his  death,  it  was  held, 
that  the  plaintiff  could  recover  (Pater- 
son  V.  Wallace,  i  Macq.  H.  L.  748; 
see  Holmes  v,  Worthington,  2  Fost.  & 

F.  533). 

>  Laning  v,  N.  Y.  Central  R.  Co., 

49  N.  Y.  521. 

*  Hyatt  V.  Hannibal,  &c.  R.  Co., 


373 


LIABILITY   OF   MASTERS   TO   SERVANTS. 


[§2l6 


§  2x6.  Presumption  as  to  senrant's  knowledge. — It  may 
fairly  be  presumed  that  a  servant  knows  the  condition  of 
materials,  machinery  or  appliances,  which  he  has  a  con- 
stant opportunity  to  inspect,  and  which  his  regular  duties 
bring  under  his  notice  ;  ^  but  no  such  presumption  arises, 
where  he  has  no  such  opportunity.*  Thus,  a  train-hand  is 
not  presumed  to  know  the  condition  of  the  ties  on  which 
the  track  is  laid.*  A  locomotive  engineer  or  a  train-serv- 
ant of  any  kind  is  not  presumed  to  be  familiar  with  the 
condition  of  the  track  ;  and  therefore  he  does  not,  as  mat- 
ter of  law,  assume  risks  arising  from  a  defective  or  negli- 
gent construction  of  the  track,  even  though  such  defects 
existed  when  he  entered  upon  his  employment*    And  no 


19  Mo.  App.  287  [employee,  sent  out 
to  shovel  snow  drifts,  was  frozen  in 
consequence  of  the  non-fiilfillment  of 
a  promise  to  provide  a  car  in  which 
he  could  warm  himself]. 

^  The  servant  is  presumed  to  know 
of  the  ordinary  dangers  and  risks  of 
the  service,  and  cannot  recover  for  an 
injury  which  he  might  have  avoided  by 
using  such  knowledge  (St.  Louis,  &c. 
R.  Co.  V.  Marker,  41  Ark.  542)  ;  where 
a  laborer  had  his  leg  broken  by  contact 
with  a  cattle  guard,  in  consequence  of 
sitting  on  the  edge  of  a  low  flat  car, 
while  in  motion,  with  his  feet  dangling 
down,  though  there  was  room  to  sit 
elsewhere,  s.  P.  Shaw  v,  Sheldon, 
103  N.  Y.  667 ;  Brossman  v.  Lehigh 
Valley  R.  Co.  1 1 3  Penn.  St.  490 ;  dictum^ 
Houston,  &c.  R.  Co.  v,  McNamara, 
59  Texas,  255.  Where  a  brakeman 
was  injured  by  contact  with  a  post, 
erected,  on  a  platform  near  the  track, 
by  a  station  agent,  for  his  own  pur- 
poses^  held,  that  plaintiff  was  author- 
ized to  presume  that  no  such  obstruc- 
tion existed  (Keams  v,  Chicago  R. 
Co.,  66  Iowa,  599). 

■  Everson  v.  Rollinson  [Penn.],  8 
Atl.  Rep.  194  [whether  servant  injured 


through  defect  of  an  old  bridge,  held 
a  question  for  the  jury] ;  Chicago  R. 
Co.  V,  Jackson,  55  111.  492  [whether 
brakeman  was  chargeable  with  knowl- 
edge of  defect  of  ladder  upon  car, 
held  dependent  upon  whether  he  had 
previously  worked  upon  same  car;  and 
was  for  the  jury]. 

*  Houston,  &c.  R.  Co.  v.  McNa- 
mara, 59  Texas,  255.  In  Whalen 
V,  Illinois,  &c.  R.  Co.,  16  111.  App. 
320  [no  presumption  that  switchman 
knew  of  the  dangerous  proximity  of  a 
scale  shed  to  the  railroad  track].  A 
train  baggage-master  is  not  presumed 
to  be  aware  of  ambiguities  in  the  rules 
and  schedules  for  running  the  trains 
over  his  employer's  road,  owing  to 
which  an  accident  occurs  and  he  is  in- 
jured (Georgia,  R.  &c.  Co.  v,  Rhodes,  56 
Geo.  645) ;  Nelson  v*  Chicago  R.  Co., 
60  Wise.  320  [locomotive  engineer  not 
bound  to  understand,  immediately, 
changes  in  time-table]. 

*  Little  Rock,  &c.  R.  Co.  v.  Duffey, 
35  Ark.  602;  Sweeney  v.  Central 
Pacific  R.  Co..  57  Cal.  15  ;  Trask  v. 
California,  &c.  R.  Co.,  63  Cal.  96 
[where  it  is  said  that  defendant's  en- 
gineer did  not  assume  the  risk  arising 
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servant   is  presumptively  chargeable   with  notice  of   a 
peculiar  and  unusual  state  of  things.^ 

• 

§  2x7.  Means  of  knowledge ;  how  far  notice.— Even  be* 
fore  the  rule  of  the  master's  general  responsibility  for  the 
character  of  materials  and  implements  furnished  was  fully 
settled,  it  was  held  that  a  servant  who  had  no  special 
familiarity  with  the  requirements  of  the  business  had  a 
right  to  rely  upon  the  judgment  of  a  master,  whose  occu- 
pation was  such  as  to  make  him  personally  familiar  with 
the  nature  of  the  materials  or  implements  which  ought  to 
be  employed.*  It  is  now  settled  that  the  master  is  always 
bound  to  have  such  knowledge ;  *  and  therefore  his  serv- 
ants have  a  right,  in  all  cases,  to  rely  upon  his  having  used 
that  knowledge  in  his  selection  of  these  things ;  ^  and  for 
similar  reasons,  servants  have  a  right  to  assume  that  their 
fellow-servants  are  competent  and  careful.*^  It  has  been 
often  said  that  the  master  is  not  liable  for  defects  in  such 
things,  to  a  servant  whose  means  of  knowledge  thereof 
were  equal  to  those  of  the  master.*  But  this  is  an  erroneous 


from  the  unskillful,  improper  and  neg- 
ligent manner  in  which  defendant's 
road  was  constructed].  See  Lovell  v, 
HowelU  L.  R.  i  C.  P.  Div.  161 ;  Lopez 
V,  Central  Ariz.  Mine  Co.,  i  Ariz.  464; 
Mich.  Central  R.  Co.  v,  Austin,  40 
Mich.  247  [switchman  thrown  from  the 
footboard  of  a  tender,  through  a  jerk 
caused  by  a  worn  rail,  in  the  company's 
yard]. 

^  Whalen  v.  Illinois,  &c.  R.  Co., 
16  111.  App.  320  [switchman's  knowl- 
edge of  dangerous  proximity  of  a 
scale-shed  to  the  track,  question  for 
jury]. 

•  Connolly  v.Poillon,  41  Barb.  366, 
affirmed,  41  N.  Y.  619  [servant  of 
ship-builder,  set  to  work  under  defec- 
tive scaffold];  Gibson  v.  Pacific  R. 
Co.,  46  Mo.  163  [brakeman  had  a  right 
to  be  warned  of  special  risks  attending 


coupling  cars  equipped  with  double 
deadwoods] ;  Grizzle  v.  Frost,  3  F.  & 
F.  622  [girl  entitled  to  be  warned  of 
danger  of  fingers  being  caught  in 
carding  machine] ;  Union  Pacific  R. 
Co.  V,  Fort,  17  Wall.  554;  Coombs  v. 
New  Bedford  Cordage  Co.,  102  Mass. 
572  [s.  P.  as  to  boys  and  belting  in 
laige  machinery].  See  also  Siegel  v, 
Schantz,  2  T.  &  C.  353;  Murphy  v. 
Smith,  19  C.  B.  N.  S.  361. 

*  See  §  194  and  notes ;  also  page 
331,  note  5;  Marsh  v.  Chickering,  loi 
N.  Y.  396. 

*  Conceded  in  Powers  v.  N.  Y., 
Lake  Erie,  &c.  R.  Co.,98  N.  Y.  274,280. 

»  U.  S.  Rolling  Stock  Co.  v.  Wilder, 
116  III.  100;  5  N.  E.  Rep.  92. 

*  So  said  in  Nashville,  &c.  R.  Co. 
V,  Handman,  13  Lea,  423 ;  Lumley  v, 
Caswell,  47  Iowa,  159,  and  see  Moul- 
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Statement.  The  master  has  no  right  to  assume  that  the 
servant  will  use  such  means  of  knowledge  ;  because  it  is  no 
part  of  the  servant's  duty  to  inquire  into  the  sufficiency  of 
these  things.  The  servant  has  a  right  to  rely  upon  the  mas- 
ter's inquiry;  because  it  is  the  master's  duty  thus  to  inquire ; 
and  the  servant  may  justly  assume  that  all  these  things 
are  fit  and  suitable  for  the  use  which  he  is  directed  to  make 
of  them.^  The  true  definition  is  that,  when  circumstances 
make  it  the  duty  of  the  servant  to  inquire,  it  is  contributory 
negligence  on  his  part  not  to  inquire.  A  servant  is  charge- 
able with  actual  notice  of  every  fact  which  he  would  have 
known,  had  he  exercised  ordinary  care  to  keep  himself  in- 
formed as  to  matters  concerning  which  it  was  his  duty  to 
inquire  ;  *  and  especially  should  this  rule  be  applied,  where 


tonv.  Gage,  138  Mass.  390;  Malone 
V.  Hawley,  46  Cal.  409  [fall  of  hoisting 
apparatus  in  a  store] ;  where  the  court 
says  that  the  injured  workman  was  re- 
quired to  proved  that  he  did  not  know 
of  the  defect,  and  had  not  equal  means 
of  knowledge  with  the  master. 

*  This  is  well  stated  in  Porter  v. 
Hannibal,  &c.  R.  Co.,  71  Mo.  66 
[brakeman  thrown  from  car  by  de- 
fect in  track].  See  Muldowney  v,  Illi- 
nois, &c.  R.  Co.,  36  Iowa,  462  [brake- 
man,  coupling  cars,  injured  through 
difference  in  height  of  buffers]. 

•  The  servant  may  be  precluded 
from  recovery,  though  ignorant  of  a 
defect  causing  the  injury,  by  the  fact 
that  he  did  not  ascertain  the  danger, 
though  he  might  have  done  so  by  the 
exercise  of  reasonable  care  (Chicago, 
&c.  R.  Co.  V,  Qark,  1 1  111.  App.  104); 
where  the  injury  was  occasioned  by  a 
platform  built  too  near  the  defendant's 
track.  So  where  the  means  of  knowl- 
edge as  to  the  cause  of  the  injury  was 
clearly  within  the  plaintiff's  reach;  Duf- 
fy V.  Upton,  113  Mass.  544  [breaking  of 
derrick-spar  in  hoisting  a  timber,  which 


encountered  an  unforeseen  obstruc- 
tion]. Sec  De  Graff  v.  N.  Y.  Central, 
&c.  R.  Co.,  76  N.  Y.  125  [car  brakes  of 
old  pattern,  on  wrong  side  of  car]. 
So  where  an  employee  continued  in  the 
service  of  a  railroad  company,  for  two 
years  after  a  platform  was  built  be- 
tween the  tracks,  in  such  a  manner  as 
to  leave  only  a  few  inches  between  it 
and  a  passing  car,  and  he  knew  or 
might  with  ordinary  care  have  known 
the  fact  (Perigo  v,  Chicago,  &c.  R, 
Co.,  52  Iowa,  276) ;  but  the  fact  that 
he  did  not  avoid  a  known  danger  is 
not  conclusive  to  establish  negligence. 
It  is  only  a  circumstance  to  be  given 
in  evidence  (S.  C.  55  Iowa,  326).  In 
Mayes  v,  Chicago,  &c.  R.  Co.  (63 
Iowa,  562},  a  distinction  was  taken  be- 
tween dangers  or  defects  which  are 
not  open,  and  obvious  to  every  one 
serving  in  the  capacity  of  an  employee, 
and  those  which  are  patent ;  and  it 
was  held  that  the  want  of  a  block  be- 
tween the  rail  of  a  railroad  track  and 
the  guard  rail,  at  a  switch  where  an 
employee  was  on  duty,  was  so  obvious 
a  source  of  danger  that,  although  inex- 
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the  servant's  action  is  founded  upon  the  assumption  that 
the  master  ought  to  have  known  of  something  which 
he  did  not  actually  knoW.^ 

§  218.  Application  of  rule  to  minors.— It  has  always  been 
assumed,  and  usually  without  argument,  that  the  gen- 
eral rule,  limiting  the  liability  of  a  master  to  his  servants, 
applies  to  minor  servants,  as  well  as  to  others:  no 
distinction  being  made  on  account  of  their  incapacity  to 
contract  for  the  assumption  of  such  perils.*  Thus,  where 
a  servant  is  set  at  dangerous  work,  the  mere  fact  of  his 
minority  does  not  render  the  master  liable  for  the  risk,  if 
the  servant  has  sufficient  capacity  to  take  care  of  himself 
and  knows  and  can  properly  appreciate  the  risk.*  But, 
while  the  mere  fact  of  minority  is  deemed  immaterial,  it  is 
well  settled,  in  America,  at  least,  that  any  actual  incapa- 
city of  a  minor  to  understand  and  appreciate  the  perils  to 
which  he  is  exposed  is  to  be  fully  considered,  and  that  he 
can  recover  from  his  master  for  injuries  suflfered  from  any 
perils,  the  nature  of  which  he  did  not  know,  or  could  not 


perienced,  he  must  be  charged  with 
knowledge  thereof,  as  matter  of  law. 
And  see  Heath  v,  Whitebreast  Coal 
A  M.  Co.  (65  Iowa,  737). 

*  Lumley  v.  Caswell,  47  Iowa, 
159  [engineer  injured  by  the  explo- 
sion of  a  boiler];  Cooper  v.  But- 
ler, 103  Penn.  412;  Loonamt^.  Brock- 
'way,  3  Robertson,  74;  28  How.  Pr. 
472 ;  Malone  v,  Hawley,  46  Cal.  409 ; 
see  111.  Central  R.  Co.  v,  Jewell, 
46  111.  99;  Money  v.  Lower  Vein  Coal 
Co.,  55  Iowa,  671 ;  English  v,  Chicago, 
&c.  R.  Co.,  24  Fed.  Rep.  906  [car- 
repairer  slipping  on  ice;  held  negli- 
gent]. 

*  This  was  expressly  adjudged, 
without  much  reasoning,  in  Gartland 
-J7.  Toledo,  &c.  R.  Co.,  ^7  111.  498; 
De  Graff  v,  N.  Y.  Central,  &c.  R.  Co., 


76  N.  Y.  125 ;  Houston,  &c.  R.  Co.  v. 
Miller,  51  Texas,  270;  Pittsburgh, 
&c.  R.  Co.  V,  Adams,  105  Ind.  151. 

'  Anderson  v.  Morrison,  22  Minn. 
274  [boy,  hired  as  a  common  laborer, 
set  to  work  at  a  cotton  picking  ma- 
chine]. The  general  rule  was  not 
relaxed  in  favor  of  an  employee,  16 
years  of  age,  who  had  an  experience 
of  six  years  in  the  business  (Reardon 
V,  N.  Y.  C.  Card  Co.,  51  N.  Y.  Su- 
perior, 134;  [operator  of  a  card-cut- 
ting machine,  injured  by  the  fall  of  a 
knife,  raised  and  lowered  by  a  treadle 
worked  by  her  own  foot]) ;  or  where  a 
boy  under  1 5,  who  had  worked  in  a 
mill  over  two  years,  was  set  to  clean- 
ing gearing,  and  suffered  an  injury  in 
consequence  (Curran  v.  Merchants* 
Mfg.  Co.,  130  Mass.  374). 
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properly  appreciate,  if  he  did  nominally  know,  and  to  which 
a  prudent  and  right-minded  master  would  not  have  allowed 
him  to  be  exposed.^  In  effect,  the  weight  of  authority  is 
in  favor  of  applying  the  same  principles  to  the  case  of  a 
child  in  service  as  to  that  of  a  child  charged  with  contribu- 
tory negligence.*  He  is  held  responsible  for  the  exercise 
of  that  degree  of  care  and  discretion  which  is  usual  among 
children  of  his  age  and  circumstances,  and  for  the  use  of 
such  knowledge  as  he  actually  has,^  but  for  nothing  more.* 

§  219.  Special  duties  to  minors.— It  is  the  duty  of  one 
who  employs  young  persons  in  his  service  to  take  notice 


^  Coombs  V.  New  Bedford  Cordage 
Co.,  102  Mass.  572 ;  Union  Pacific  R. 
Co.  V.  Fort,  17  WalL  553;  Sullivan 
V,  India  Manfg.  Co.,  113  Mass.  396; 
Hayden  v.  Smithiield  Mfg.  Co.,  29 
Conn.  548 ;  Siegel  v.  Schantz,  2  T.  & 
C.  353;  O^Bymez'.  Bum,  16  Dunlop, 
B.  &  M.  1025 ;  Grizzle  V.  Frost,  3  Fost 
&  F.  622,  where  Cockbum,  C.  J., 
said:  "If  the  owners  of  dangerous 
machinery,  by  their  foreman,  employ  a 
young  person  about  it,  quite  inexperi- 
enced in  its  use,  either  without  proper 
directions  as  to  its  use,  or  with  di- 
rections which  are  improper,  and  which 
are  likely  to  lead  to  danger,  of  which 
the  young  person  is  not  aware,  as  it  is 
their  duty  to  take  unusual  care  to 
avert  such  danger,  they  are  responsible 
for  any  injuries  which  may  ensue 
from  the  use  of  such  machinery."  The 
justice  of  this  distinction  between  in- 
fants and  adults  was  recognized  in 
Bartonshill  Coal  Co.  v,  McGuire,  3 
Macq.  300 ;  4  Jur.  N.  S.  772.  See  also 
Union  Pacific  R.  Co.  v.  Fort,  17  Wall. 
553;  Coombs  V.  New  Bedford,  &c. 
Co.,  102  Mass.  401.  In  Fanter  v.  Clark 
(15  111.  App.  470),  plaintiff,  a  boy  of 
14  years,  was  employed  by  defendants 
to  work  on  a  planing  machine,  and 
was  instructed  to  do  whatever  he  was 
directed  to  do  by  the  feeder.    A  sliver 


having  become  lodged  in  the  irons,  the 
feeder,  without  stopping  the  machine, 
directed  plaintiff  to  extricate  it;  in  at- 
tempting to  obey  which  order,  his  hand 
was  cut  off.  Held,  that  an  instruction 
to  find  for  defendant  was  error. 

*  Compare  §{  70, 73,  ante.  See  Atlas 
Engine  Works  v,  Randall,  100  Ind. 
293 ;  where  a  minor's  action  was  de- 
feated on  the  ground  of  contributory 
negligence ;  although  the  machine  was, 
in  a  sense,  dangerous,  Mitchell,  J., 
remarks:  '' Nothing  was  necessary^ 
except  that  the  appellee  should  give 
attention  to  his  hands,  over  which  he 
had  complete  control.^*  That  the 
negligence  of  the  parent  or  guardian 
in  permitting  the  employment  of  a 
minor  in  the  use  of  dangerous  ma- 
chinery cannot  be  imputed  to  the  lat- 
ter was  held  in  Huff  v.  Ames,  16 
Neb.  139  [boy  of  11  lost  his  fingers, 
while  feeding  a  cane  mill]. 

*  Neglect  to  instruct  a  minor  em- 
ployed upon  machinery  gives  no  cause 
of  action  against  the  master,  if  the 
former  knows  how  to  use  it  (Sullivan 
V,  India  Mfg.  Co.,  113  Mass.  396; 
compare  dicta,  Kelley  v.  Silver  Spring, 
&c.  Co.,  12  R.  I.  112,  118. 

^  Hayden  v.  Smithfield  Mfg.  Co., 
29  Conn.  548. 
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of  their  age  and  ability,  and  to  use  ordinary  care  to  pro- 
tect them  from  risks  which  they  cannot  properly  ap- 
preciate, and  to  which  they  ought  not  to  be  exposed.^  This 
is  a  duty  which  cannot  be  delegated  ;  and  any  failure  to 
perform  it  leaves  the  master  subject  to  the  same  liability, 
with  respect  to  such  risks,  as  if  the  child  were  not  a  serv- 
ant* For  this  purpose,  the  master  must  warn  such  young 
servants  against  the  dangers  to  which  their  employment 
exposes  them,'  and  he  must  put  this  warning  in  such  plain 
language  as  to  be  sure  that  they  understand  it  and  ap- 
preciate the  danger.  Bearing  in  mind  the  natural  forget- 
fulness  of  youth,  he  must  renew  this  warning  from  time  to 
time,  as  may  be  reasonably  necessary.  And  if  he  knows, 
or,  in  the  exercise  of  ordinary  care  and  sagacity,  would 
have  known,  that  the  servant  has  not  capacity  enough  to 
understand  the  warning  and  appreciate  the  danger,  he  will 


*  Dowling  V.  Allen,  74  Mo.  13; 
Coombs  V,  New  Bedford  Cordage  Co., 
102  Mass.  572;  Sullivan  v.  India 
Manufg  Co.,  113  Id.  396;  Nashville, 
&c.  R.  Co.  V,  Elliot,  I  Coldw.  612; 
Lynch  v.  Nurdin,  i  Q.  B.  29;  see 
further,  Brown  v.  Maxwell,  6  Hill,  592 ; 
Murphy  v.  Smith,  19  C.  B.  N.  S.  361. 
Where  the  injured  servant  is  a  child 
of  tender  years,  the  principal  is  bound 
to  a  high  deg^e  of  care  (Augusta 
Factory  v.  Barnes,  72  Geo.  217).  In 
Hill  V.  Gust  (55  Ind.  45),  a  boy  of 
fifteen  years,  hired  to  assist  in  non- 
hazardous  work,  was,  without  suffi- 
cient instruction  or  warning,  placed  in 
control  of  a  fractious  horse,  in  a 
space  between  two  trains  of  cars,  and 
was  thrown  beneath  the  cars  and  in- 
jured. Held,  that  a  verdict  for  the 
boy  must  stand,  as  the  question  of  his 
own  negligence,  in  running  the  risks 
involved,  was  for  the  jury.  But  see 
Fisk  V.  Central  Pacific  R.  Co.  [Cal.], 
13  Pac.  Rep.  144  [employer  held  not 


responsible  for  disastrous  conse- 
quences of  boss  giving  unauthorized 
orders,  assigning  boy  of  twelve  to  too 
dangerous  work]. 

■  Chicago,  &c.  R.  Co.  v,  Bayfield, 
37  Mich.  205  [minor,  hired  as  common 
laborer,  and  ordered  by  the  superin- 
tendent of  a  construction  train  to  act 
as  brakeman];  followed  in  Jones  v. 
Lake  Shore  R.  Co.,  49  Mich.  573. 

*  Buckley  v,  Gutta  Percha  Manuf. 
Co.,  41  Hun,  450.  A  railroad  com- 
pany may  be  liable  to  a  minor  servant 
employed  to  couple  cars  with  single 
dead-woods,  where,  knowing  bis  in- 
experience, it  puts  him  to  the  more 
dangerous  woric,  without  warning  of 
coupling  cars  with  double  dead-woods, 
by  which  he  is  injured,  notwithstand- 
ing the  fact  that  the  cars  contain 
double  instead  of  single  dead-woods 
is  open  to  the  observation  of  the  serv- 
ant (Louisville,  &c.  R.  Co.  v,  Fraw- 
ley,  9  N.  E.  Rep.  594). 
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be  liable  for  any  injury  which  such  servant  may  suflFer  in 
consequence,  if  continued  at  such  work.^  But  the  master  is 
not  required  to  point  out  dangers  which  must  be  obvious 
to  the  servant,  after  making  due  allowance  for  his  youth.^ 
When,  by  statute,  the  employment  of  young  persons  in 
certain  dangerous  work  is  prohibited,  a  person  under  the 
prescribed  age,  who  is  thus  employed,  and  suffers  injury 
in  consequence  thereof,  is  entitled  to  recover  damages  from 
the  master.* 

§  220.  Effect  of  servant's  knowledge  of  defects  in  master 
personally.— A  servant's  knowledge  of  his  master's  charac- 
ter and  habits  does  not  protect  the  master  from  liability 
for  the  direct  consequences  of  his  own  negligence.  For 
these  he  is  liable,  no  matter  how  well  he  is  known  by  his 
servants  to  be  of  negligent  habits.  Nor,  indeed,  does  any 
knowledge  of  his  general  negligence  deprive  his  servants 
of  remedy  for  the  proximate,  though  indirect,  results  of 
his  negligence  in  particular  things.  It  is  only  where  a  serv- 
ant knows  that  a  particular  duty  has  not  been  performed, 
has  no  reason  to  expect  that  it  will  be,  and  does  not  insist 
that  it  shall  be,  that  he  can  be  deprived  of  the  right  to 


*  See  Coombs  v.  New  Bedford 
Cordage  Ca,  102  Mass.  572  [boy, 
less  than  fourteen,  was  set  to  work  at 
a  hemp  machine  near  some  unguarded 
cogs];  Hamilton!/.  Galveston,  &c.  R. 
Co.,  54  Tex.  556  [boy  of  fifteen,  em- 
ployed as  brakeman  without  his  par- 
ents consent,  unless  of  sufficient  dis- 
cretion to  comprehend  and  guard 
against  dangers  of  service,  when  fully 
explained  to  him,  may  recover  for  neg- 
ligence of  co-employee  J. 

*  Costello  V,  Judson,  21  Hun,  396 
[boy  of  fourteen,  in  an  elevator,  allowed 
his  foot  to  project  beyond  the  door : 
verdict  in  favor  of  master  affirmed]. 

»  In  New  York,  by  Laws  1876, 


ch.  122,  it  is  made  a  misdemeanor  to 
use  a  child  under  the  age  of  sixteen 
years,  in  any  business,  exhibition  or 
vocation,  dangerous  to  the  life  and 
limb  of  such  child.  This  statute  im- 
poses a  rule  of  duty  upon  employers, 
which  will  sustain  an  action  in  favor  of 
any  one  injured  by  a  violation  of  it ; 
and  ordinarily  it  is  for  the  jury  to  say 
whether  the  employment  is  danger- 
ous (Hickey  V.  Taaffe,  32  Hun,  7)  [girl 
of  fourteen  years  set  to  feed  an  iron- 
ing machine].  This  decision  was  re- 
versed on  the  ground  that  the  statute 
did  not  apply  to  that  particular  busi- 
ness (99  N.  Y.  204). 
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complain  of  its  neglect ;  and  even  this  is  usually  a  ques- 
tion of  fact,  not  of  law.^  Therefore  a  servant  is  not  af- 
fected in  his  rights  by  his  knowledge  that  his  master  is  in 
the  habit  of  employing  incompetent  servants,  or  of  fur- 
nishing dangerous  materials  to  his  workmen,  or  of  omit- 
ting to  provide  adequate  safeguards,  or  of  neglecting  that 
part  of  the  work  to  which  he  personally  attends.  He  has, 
none  the  less,  a  right  to  presume  that  the  master  will  act 
prudently  in  his  own  case. 

§  221.  Servant's  duty  to  warn  master.— Servants,  upon 
their  part,  owe  a  duty  of  warning  their  masters  not  only 
of  defects  in  the  materials  and  instrumentalities  of  the 
work,*  and  in  their  fellow-servants,*  but  also  of  defects  in 
themselves,  which  make  Ihe  work  dangerous  to  them. 
Thus,  a  servant  who  is  set  to  do  work  to  which  he  is  unac- 
customed, and  which  he  does  not  understand,  ought  to  in- 
form his  master  of  the  fact ;  *  and  if,  for  want  of  such  wam- 


^  Lasure  v.  Graniteville  Mfg.  Co., 
18  S.  C.  275. 

'  Where  a  defect  in  a  machine  or 
other  appliance  from  which  danger 
arises  is  of  such  a  character  or  occurs 
at  such  a  time  that  the  employer  can- 
not reasonably  be  expected  to  have 
knowledge  thereof,  it  is  the  duty  of 
the  employee  to  give  him  notice,  and 
the  neglect  of  such  duty  exempts  the 
employer  from  responsibility  (Patter- 
son V,  Pittsburgh,  &c.  R.  Co.,  76  Penn. 
St.  389;  Illinois  Central  R.  Co.  v. 
Jewell,  46  III.  99;  Toledo,  &c.  R. 
Co.,  72  111.  138;  Bogenschutz  v.  Smith 
[Ky.],  I  S.W.  Rep. 578).  In  Pennsylvania 
Co.  V.  Lynch  (90  III.  333),  an  employee 
was  injured  by  the  breaking  of  a  com- 
mon car  door  used  as  a  platform  in 
removing  heavy  freight.  Held,  that 
he  could  not  recover  because,  having 
long  known  of  the  use  of  such  platforms, 
he  had  never  objected  to  it,  or  made 


any  suggestion  that  others  should  be 
substituted.  This  expresses  the  true 
rule.  It  is  the  failure  to  notify  the 
master,  not  the  mere  knowledge  of  the 
danger  which  ought  to  prevent  the 
servant's  recovery. 

»  Davis  V.  Detroit,  &c.  R.  Co.,  20 
Mich.  105  [conductor  injured  through 
carelessness  of  engineer  who,  though 
of  good  reputation  when  engaged, 
became  careless  and  incompetent,  and 
conductor  knowing  it,  did  not  report 
him];  and  see  other  cases  to  same 
effect,  §  209,  ante, 

^  Plaintiff,  while  engaged  to  611 
defendant's  ice-houses,  was  ordered 
by  superintendent  to  couple  cars,  and 
did  not  inform  the  latter  that  he  was 
unskilled  and  ignorant  of  the  mode  of 
coupling,  but  went  to  work  on  the  in- 
side instead  of  on  the  outside  of  a 
curve,  which  was  far  more  dangerous. 
Held,  that  he  could  not  recover  for  an 
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ing,  he  is  kept  at  work  for  which  he  is  unfit,  and  suffers 
injury  thereby,  he  is  himself  in  fault,  and  cannot  recover 
damages. 

§  222.  Burden  of  proof.— In  actions  brought  by  servants 
against  their  master,  the  burden  of  proof  as  to  the  mas- 
ter's knowledge  or  culpability  in  lacking  knowledge  of 
the  defect  which  led  to  the  injury,  whether  in  the  char- 
acter of  a  fellow-servant  or  in  the  quality  of  materials 
used,  rests  upon  the  plaintiff.  ^  In  some  American  courts 
it  is  held  that,  the  plaintiff  having  proved  the  master 
to  be  in  fault,  the  burden  of  proving  that  the  plaintiff 
also  knew  of  such  defect,  and  commenced  or  continued 
his  service  with  such  knowledge,  rests  upon  the  defend- 
ant.* This  fact  being  proved,  it  is  then  for  the  plain- 
tiff to  show,  if  he  can,  that  the  defendant  induced  him  to 
continue  his  work,  by  promising  to  remedy  the   defect.' 


injury  sustaiiied(Whittaker«'.  Coombs, 
14  ID.  App.  498. 

^  Kunz  V,  Stewart,  i  Daly,  431; 
Beaulieu  v.  Portlandy&c.Co.,  48  Maine, 
291;  McMillan  v.  Saratoga,  &c.  R. 
Co.,  20  Barb.  449;  Columbus,  &c.  R. 
Co.  V.  Webb,  12  Ohio  St.  475;  Won- 
der V.  Baltimore,  &c.  R.  Co.,  32  Md. 
411;  Mansfield  Coal,  &c.  Co.  v,  Mc- 
Enery,  91  Penn.  St.  185 ;  Allen  v.  New 
Gas  Co.,  L.  R.  i  Ex.  Div.  251 ;  State 
V.  Malster,  57  Md.  287.  This  sentence 
(old  §  99),  cited  with  approval  in  Nel- 
son V.  DuBois,  II  Daly,  127  [em- 
ployee injured  by  breaking  of  a  rope 
which,  though  worn,  did  not  look  very 
bad].  The  burden  of  proof  is  on  the 
servant  to  show  that  an  injury  for 
which  he  seeks  to  recover  was  caused 
by  a  defect  in  the  materials  furnished, 
and  where  the  evidence  leaves  it 
doubtful  whether  such  injury  was  not 
caused  by  his  own  negligence,  he  can- 
not succeed  (East  Tenn.  &c.  R.  Co. 
V,   Stewart^   13  Lea,    432)    where  a 


locomotive  fireman  was  hurt  by  a 
jet  of  steam  escaping  from  an  oil  cup 
which  he  was  filling.  In  McMillan  v, 
Saratoga,  &c.  R.  Co.  (supra),  it  was 
held,  that  if  the  complaint  did  not  al- 
lege the  fact  of  knowledge,  &c.,  it 
would  be  bad  on  demurrer.  In  M^Kin- 
ney  v,  Irish  Northw.  R.  Co,  (Irish 
Rep.  2  C.  L.  600),  it  was  held,  on  ap- 
peal, that  a  general  allegation  of  neg- 
ligence was  sufficient  on  demurrer. 
Compare  Smyly  v,  Glasgow,  &c. 
Steam  Co.,  Id.  24. 

'  Cowles  V,  Richmond  &  D.  R. 
Co.,  84  N.  C.  309  [brakeman  crushed 
between  two  cars,  in  consequence  of 
defective  buffers]. 

B  This  (which  was  part  of  our  old 
section  99)  was  accepted  as  sound  law 
in  Greenleaf  v.  111.  Central  R.  Co.,  29 
Iowa,  14;  and  yet,  in  Belair  v,  Chica- 
go, &c.  R.  Co.  (43  Iowa,  662),  the 
court  seems  to  haVe  held  that  it  was 
incumbent  on  the  plaintiff  to  show 
by  a  preponderance  of  testimony,  his 
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In  England^  and  Indiana^  it  is  held  that  the  servant  must 
affirmatively  allege  and  prove  that  he  did  not  himself  know 
of  the  defect,  or,  if  he  did,  that  some  fact  existed  which 
would  justify  him  in  going  on  with  the  work,  at  the  risk  of 
the  master.  We  think  that  the  decision  of  this  question 
should  be  governed  by  the  same  rule  which  governs  in 
other  cases  of  contributory  negligence :  that  in  those  courts 
which  hold  the  burden  of  disproving  contributory  negli- 
gence to  rest  upon  the  plaintiff,  the  English  rule  should  be 
followed,  and  in  those  courts  which  hold  the  contrary  it 
should  not  be  followed.  In  New  York,  we  take  the  rule 
to  be  that  the  plaintiff  must  prove  these  facts,*  but  need 
not  plead  them.* 


want  of  knowledge  and  of  means  of 
knowledge,  of  the  defect.  See  Nolan 
V,  Shickle,  3  Mo.  App.  300  [fall  ojf 
a  scaffold  alleged  to  have  been  un- 
safe]. 

^  In  Griffiths  v,  London,  &c.  Docks 
Co.  (L.  R.  12  Q.  B.  Div.  493;  afFd,  13 
Id.  259),  the  *' statement  of  claim" 
was  held  insufficient  for  want  of  an  al- 
legation that  the  danger  was  known  to 
the  master  and  unknown  to  the  serv- 
ant. A  declaration  which  seeks  to 
charge  employers  with  injury  to  em- 
ployee through  decay  and  fall  of  a 
bridge,  must  aver  that  defendants 
knew  or  might  have  known,  and  that 
plaintiff  had  not  notice  of  the  insuf- 
ficiency of  the  bridge  (Buzzell  v.  La- 
conia  Mfg.  Co.,  48  Maine,  113;  see 
Paterson  v,  Wallace,  i  Macq.  H.  L. 
748 ;  but  see  GrofT  v,  Cincinnati,  &c. 
R.  Co.,  I  Cine.  264).  On  this  ground, 
Seymour  v.  Maddox  (16  Q.  B.  326) 
'  may  be  sustained.  On  the  merits,  we 
think  it  could  not  be.  It  was  ques- 
tioned in  Ryan  v.  Fowler,  24  N.  Y. 
410.  The  declaration  alleged  that  ^'it 
was  the  duty"  of  the  defendant  to 
provide  lights  and  guards  around  an 
open  trap-door.    Held,  that  no  facts 


sufficient  to  create  the  duty  were 
pleaded.  Followed  in  Murphy  v. 
N.  Y.  Central,  &c.  R.  Co.,  1 1  Daly, 
122. 

'  Where  an  employee  claims  to 
recover  for  an  injury  occasioned  by 
the  use  of  defective  machinery  alleged 
to  have  been  negligently  supplied  by 
the  employer,  the  burden  of  proof, 
where  the  complaint  is  denied,  is  on 
the  plaintiff,  not  only  to  prove  nq^li- 
gence  on  the  part  of  defendant,  but  to 
prove  the  want  of  it  on  his  own  part 
(Louisville,  &c.  R.  Co.  v.  Orr,  84  Ind. 
50) ;  s.  P.,  Texas,  &c,  R.  Co.  v.  Crow- 
der,  63  Tex.  502. 

•  Where  the  action  is  to  recover 
damages  for  an  injury  caused  by  de- 
fective machinery,  the  employee  must 
show  (I)  that  the  machine  or  appli- 
ance was  defective;  (2)  that  the  mas- 
ter had  knowledge  or  notice,  or  ought 
to  have  known,  of  the  fact,  and 
(3)  that  the  servant  did  not  know 
thereof,  and  had  not  equal  means  of 
knowing  with  the  master  (Reardon 
V,  N.  Y.  Card  Co.,  51  N.  Y.  Superior, 

134). 

*  See§  III,  ante. 
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§  223.  What  is  sufficient  prool— In  applying  the  rule 
just  stated,  it  is  clearly  sufficient  for  a  servant,  injured  by 
the  incompetency  of  a  fellow-servant,  to  prove  that  such 
fellow-servant's  incompetency  was  actually  known  to  the 
master,  or  to  his  responsible  representative,  to  whom  the 
power  of  discharge  had  been  delegated,  or  that  either  of 
them  had  received  information  of  the  fact,  sufficient  to 
put  a  reasonably  carefiil  man  upon  inquiry,^  or  that  the 
servant  had  a  general  reputation  for  incompetency,*  to  such 
an  extent  that,  if  the  master  had  maintained  a  habit  of 
vigilant  supervision  and  inquiry,  he  would  probably  have 
learned  the  fact     So,  with  regard  to  defective  materials, 
eta,  it  is  enough  to  prove  that  the  materials  were  defec- 
tive in  such  respect  that,  if  a  proper  inspection  had  been 
maintained,  the  defects  would  probably  have  been  ascer- 
tained in  time  to  have  prevented  the  injury  complained  of. 
And  the  fact  that  a  servant  was  actually  incompetent,  at 
the  time  of  his  employment,  for  the  work  upon  which  he 
was  employed,  is  sufficient  evidence  to  justify  the  sub- 
mission to  the  jury  of  the  question  whether  this  fact  could 
not  have  been  then  ascertained  by  the  master,  by  careful 
inquiry,*  since  it  is  the  duty  of  the  master,  at  that  time, 
to  make  such  inquiry.     But  a  jury  cannot  be  allowed  to 
decide,  merely  from  the  looks  and  manner  of  a  servant 
appearing  as  a  witness  before  them,  that  he  was  incompe- 
tent, and  that  the  master  ought  to  have  known  it^ 

§  224.  Who  are  fellow-servants.— We  now  approach  a 
question  which  has  given  rise  to  irreconcilable  differences  of 
opinion,  and  upon  which  the  cases  must  be  marshaled  in 

*  Ohio,  &C.  R.  Co.  V.  Collarn,  73  master,   and  throws  upon  him  the 
Ind.  261.  burden  of  disproving  negligence  in 

*  Davis  V,  Detroit,  &c.  R.  Co.,  20  the  selection  (Crandall  v.  Mcllrath,  24 
Mich.  105.  Minn.  127). 

*  Proof  of  unfitness  of  a  servant,  at  *  Corson  v,  Maine  Central  R.  Co., 
the  time  of  his  employment,  makes  76  Maine,  244).  • 
out  a  prima  facie  case  against  the 
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divergent  lines.     Who  are  fellow-servants  ?    To  a  certain 
extent,  all  the  cases  agree,  and  all  rest  upon  an  intelligible 
principle.    Any  person  in  the  employment  of  the  same 
master,  and  under  his  control,  whether  his  position  is  equal, 
inferior  or  superior  to  that  of  the  injured  servant,^  so  long- 
as  he  is  not  entrusted  with  a  power  of  control  over  that 
servant,*  is  a  fellow-servant  with  him.     No  extent  of  differ- 
ence in  their  wages,  social  position,  or  work,  affects  the 
relation  of  servants  of  the  same  master,  so  long  as  they  are 
employed  in  one  general  business.*    Thus,  a  merchant's 
clerk,  though  (as  is  frequently  the  case)  the  equal  of  his 
employer  in  social  position,  is,  in  the  eye  of  the  law,  a 
fellow-servant  with  the  boy  who  sweeps  out  the  store  and 
lights  the  fires.    And  a  servant  who  was  formerly  employed 
by  the  same  master  is,  with  respect  to  his  negligence  while 
so  employed,  to  be  considered  the  fellow-servant  of  another, 
who,  being  subsequently  engaged,  is  injured  by  the  result 
of  such  negligence,  if  they  would  have  been  considered 
fellow-servants,  had  the  former  remained   in   the   same 
service.* 

§  225.  Who  are  not  fellow-senrants.— Mere  co-operation, 
or  community  of  labor  and  ultimate  purpose,  is  not  enough 
to  make  men  fellow-servants.  They  are  not  fellow-serv- 
ants, unless  they  are  all  under  the  control  and  direction 
of  a  common  master.*^  Therefore,  where  a  servant  works 
side  by  side  with  one  employed  by  his  master  as  an  inde- 
pendent contractor,*  or  with  a  servant  of  such  contrac- 


*  This  is  supported  in  courts  adher- 
ing to  the  Ohio  rule  (Kumler  v.  Junc- 
tion R.  Co.,  33  Ohio  St.  1 50  [engineer 
and  laborer];  Randall  v,  Baltimore, 
&c.  R.  Co.,  109  U.  S.  478  [engineer 
and  brakeman  or  switchman]) ;  and  see 
§241,/^^/. 

*  This  is  the  test,  under  the  Ohio 
rule  (Chicago,  &c.  R.  Co.  v.  Ross, 
112  U.  S.  377;  Little  Miami  R.  Co.  v. 
Stevens,  20  Ohio,  415). 


'  See  cases  cited  under  §  i^i^post, 

*  Wilson  V.  Merry,  L.  R.  i  Sc.  App. 
326.  On  this  point,  we  consider  this 
decision  to  be  quite  correct. 

*  Cited  and  approved  (Svenson  v, 
Atlantic,  &c.  S.  S.  Co.,  57  N.  Y.  108); 
where  plaintiff,  a  servant  of  owners  of 
a  baige,  engaged  in  lightening  a 
steamship,  was  injured  by  the  n^li- 
gence  of  one  of  the  steamship's  crew. 

*  The   defendants    employed   the 


385 


LIABILITY    OF    MASTERS    TO   SERVANTS. 


[§225 


tor/  or  the  servant  of  a  contractor  works  with  the  serv- 
ants   of   a  sub-contractor,   they   are  not  fellow-servants, 


plaintiff,  by  contract,  to  land  and  carry 
into  their  warehouse  certain  bags  of 
guano,  and  employed  others,  upon  or- 
dinary wages,  to  pile  the  g^uano. 
Held,  that  the  defendants  were  liable- 
to  the  plaintiff  for  the  negligence  of 
the  servants  who  did  the  piling 
(Fletcher  v.  Peto,  3  Fost.  &  F.  368). 
One  selling  and  delivering  wood  to  a 
mill  proprietor,  at  so  much  per  cord, 
was  not  an  employee,  so  as  to  take 
the  risk  of  negligence  on  the  part  of 
those  running  the  mill  (W^adsworth  v. 
Duke,  50  Geo.  91). 

*  Goodfellow  V,  Boston,  &c.  R. 
Co.,  106  Mass.  461 ;  Cunard  S.  S.  Co. 
v.  Carey,  119  U.  S.  245  [longshore- 
man and  boss  of  coal-heavers] ;  Abra- 
ham V.  Reynolds,  5  Hurlst.  &  N.  143 
[servant  of  cartman  injured  by  servants 
of  warehouseman];  Seybolt  v.  N.  Y,, 
Lake  Erie,  &c.  R.  Co.,  95  N.  Y.  562 
[mail  agent  and  railroad  employee] ; 
Pennsylvania  R.  Co.  v.  Price,  96 
Penn.  St.  256  [same];  Houston,  &c. 
R.  Co.  V.  Hampton,  64  Texas,  427 
[same].  A.  contracted  with  defend- 
ants to  repair  a  bridge  on  their  track, 
and  hired  plaintiff  to  work  for  him, 
under  that  contract.  While  thus  work- 
ing, the  plaintiff  was  injured  by  a 
passing  train  of  the  defendants.  Held, 
that  the  defendants  were  liable  (Young 
V,  N.  Y.  Central  R.  Co.,  30  Barb.  229; 
Donaldson  v,  Mississippi,  &c.  R.  Co., 
18  Iowa,  280).  So  held,  in  favor  of  a 
servant  of  a  contractor  with  defend- 
ant, although  the  contract  between 
his  master  and  the  defendant  pro- 
vided otherwise,  on  the  ground  that 
plaintiff  was  not  a  party  thereto 
(Ominger  v,  N.  Y.  Central  R.  Co., 
4  Hun,  159).  In  Mich.  Ceiitral  R. 
Co.  V,  Leahey  (10  Mich.  193),  a 
similar  question  was  presented,  and 
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the  court  were  equally  divided  in  opin- 
ion. In  Woodley  v.  Metropolitan  R. 
Co.  (L.  R.  2  Ex.  Div.  384);  the  judges 
were  equally  divided  on  the  same 
question.  The  case  is,  therefore,  oi 
no  real  authority,  though  the  final 
decision  was  erroneous.  Mellish,  J., 
dissenting,  justly  said :  **  I  am  un- 
able to  discover  any  principle  by  which 
railway  companies  are  freed  from  the 
liability  of  taking  reasonable  care  that 
the  servants  of  contractors  are  not  in- 
jured by  the  passing  trains."  In 
Larock  v,  Ogdensburg,  &c.  R.  Co. 
(26  Hun,  382),  a  mason,  employed  by 
a  contractor  with  defendant,  failed  to 
recover  from  the  latter  for  injuries  oc- 
casioned by  defects  in  a  scaffold  con- 
structed by  defendant,  for  the  use  of 
its  carpenters,  which  it  permitted  the 
contractor  to  use,  with  a  warning  that 
it  was  not  strong  enough  for  mason's 
work.  Obviously,  the  contractor 
was  the  one  in  fault.  In  Turner  v, 
Gt.  Eastern  R.  Co.  (33  Law  Times, 
431),  a  railroad  company  employed  a 
contractor  to  unload  coal  trucks.  The 
contractor  employed  and  paid  plain- 
tiff, who,  while  engaged  in  the  work, 
was  injured  by  the  negligent  shunting 
of  the  company's  engine,  which  was 
bringing  coal  trucks.  Held,  that  there 
was  no  such  common  employment 
between  plaintiff  and  the  shunter  as 
would  defeat  an  action  against  the  com- 
pany for  the  negligence  of  their  serv- 
ants. Coleridge,  C.  J.,  says  that  the 
'^case  is  one  that  is  exceedingly  near 
the  line."  We  do  not  know  why,  ex- 
cept that  the  fine-spun  and  unfounded 
theories  about  **  co-adventurers  '*  have 
led  some  judges  to  think  that  a  cam- 
man  work  is  the  test,  instead  of  fel- 
low-service under  one  master.  Defend- 
ants contracted  with  builders  [who  had 
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even  though  they  help  to  do  the  same  work,  for  the  bene- 
fit of  the  same  ultimate  employer ;  and  the  master  of  the 
former  servant  is,  therefore,  responsible  for  an  injury  caused 
by  the  servant's  negligence  in  such  work,  either  to  the  con- 
tractor, or  to  the  contractor's  servant.  Still  more  clear  is 
it  that,  where  two  or  more  employers  use  the  same  prop- 
erty for  their  respective  purposes,  the  servants  of  one  do 
not  become  fellow-servants  with  the  servants  of  the  other, 
by  their  concurrent  use  of  the  same  thing.  Therefore,  a 
servant  of  a  railroad  company,  employed  in  its  service 
upon  a  section  of  road  used  by  it  in  common  with  an- 
other corporation,  under  a  mutual  contract  between  the 
companies,  may  recover  damages  against  that  corporation, 
for  injuries  sustained  by  reason  of  the  negligence  of  its 
servant*    And  where  one  corporation  hires  from  another 


undertaken  to  erect  a  building],  to 
hoist  their  brick,  mortar,  etc.,  and 
furnished  therefor  a  boiler,  engine  and 
elevator,  and  an  engineer  who  was 
selected,  paid  and  controlled  by  de- 
fendants. A  contract  for  the  carpen- 
ter-work was  sublet  by  the  builders  to 
A.,  who  in  turn  sublet  a  contract  for 
the  framing  to  B.,  who  employed  the 
decedent.  Through  the  negligence 
•of  the  engineer,  the  elevator  fell,  kill- 
ing the  decedent  Held,  that  they 
-were  not  fellow-servants  nor  engaged 
in  a  common  employment,  and  that 
defendaiits  were  liable  (Gerlach  v, 
Edelmeyer,  47  N.  Y.  Superior,  292, 
afTd  88  N.  Y.  645).  But  where  de- 
fendant, the  owner  of  a  saw-mill, 
engaged  master  machinists  to  alter 
the  gearing  of  the  wheel,  and  the 
latter  sent  plaintiff  to  do  the  job ;  it 
being  understood  between  them»  that 
the  mill  was  to  be  operated  only  when 
plaintiff  was  not  actually  at  work  upon 
the  wheel,  and,  while  he  was  so  at 
work,  defendant's  engineer  negligently 
started  the  wheel  and  injured  plaintiff, 


it  was  held  that  plaintiff  and  the  en- 
gineer were  co-servants  of  defendant 
(Ewan  V.  Lippincott,  47  N.  J.  Law, 
192).  But  query  t  During  the  exist- 
ence of  slavery,  a  hired  slave  was  not 
regarded  as  a  fellow-servant  with  a 
free  servant  of  the  same  emplojrer,  in 
such  a  sense  as  to  deprive  his  owner 
of  the  right  to  recover  for  injmy  to 
him  caused  by  the  freeman's  negli- 
gence (White  V.  Smith,  12  Rich.  Law, 
595).  Happily,  decisions  upon  points 
like  this  are  now  of  little  importance. 
^  Sawyer  v.  Rutland,  &c.  R.  Co., 
27  Verm.  370;  Warburton  v.  Great 
Western  R.  Co.,  L.  R.  2  Ex.*  30;  4 
Hurlst.  &  C.  695  [porter  of  one  com- 
pany and  engineer  of  another] ;  Gra- 
ham V,  North  Eastern  R.  Co.,  18 C.  B. 
N.  S.  229  [signal-man  of  one  company 
and  driver  of  another];  Phillips  v. 
Chicago,  &c.  R.  Co.  [Wise.],  3$  N. 
W.  Rep.  544  [employees  of  two  rail- 
road trains  having  running  connections 
over  the  same  road].  The  defendant 
allowed  its  track  to  be  used  by  an- 
other railway  company,  receiving  a 
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the  use  of  its  track,  a  servant  of  the  former  can  recover 
from  the  latter  for  any  injury  caused  by  defects  in  the 
track/  and  a  servant  of  the  latter  corporation  may  recover 
from  the  former  for  the  negligent  management  of  its 
trains,^  in  the  same  manner  as  a  stranger  ;  the  servants  of 
neither  being  fellow-servants  with  those  of  the  other* 


compensation  therefor,  and  engaging 
to  keep  the  road  in  good  order,  sup- 
plied with  proper  switches,  and  prop- 
erly watched.    In  consequence  of  the 
negligence  of  the  defendant's  switch- 
tender,  and  of  the  defendant  in  not 
using  an  improved  switch,  the  cars  of 
the    other    railroad,   on    which    the 
plaintiff's    intestate    was    engineer, 
were  thrown  from  the  track,  and  he 
was  killed.    Held,  that  the  switchman 
not  being  the  servant  of  the  other 
railway,  the  defendant  was  liable  to 
the  plaintiff  (Smith  v,  Harlem  R.  Co., 
19  N.  Y.  127).    There  were  two  rail- 
way stations,  one  belonging  to  the  G. 
N.  Company,  and  the  other  to  the  de- 
fendant, abutting  upon  one  another, 
and  approached  by  parallel  lines  of 
rails.    The  entrances  to  these  stations 
were  governed  by  signals,  worked  by 
signalmen,  whose  duty  was  common 
to  both  stations.    S.,  one  of  those 
signalmen,  was  engaged  and  paid  by 
the  G.  N.  Company,  and  wore  their 
uniform ;  but  he  was  bound  to  attend 
to  the  trains  of  both  companies.    One 
of  defendant's  engineers  negligently 
ran  over  S.  and  killed  him.     Held, 
that  defendant  was  liable.    Cotton,  J., 
remarked  that,  to  prevent  this  result ; 
*'  it  must  be  shown  that,  in  some  sense, 
the  deceased  was  the  servant  of  the 
defendants  '*  (Swainson  v.  North  East- 
em  R.  Co.,  L.  R.  3  Ex.  Div.  341). 
A  railroad    company  furnishing   the 
motive  power,  conductors  and  engin- 
eers, to  transport  on  its  own  road  the 
cars  of  another  company,  is  liable  to  a 
brakeman  employed  by  the  latter  on 


its  cars,  for  an  injury  caused  by  the 
engineer's  negligence  (Smith  v.  North- 
em  Central  R.  Co.',  i  Pearson,  243). 
In  Zeigler  v,  Danbury,  &c.  R.  Co.,  52 
Conn.  543,  it  was  correctly  held  that 
an  employee  of  Company  A.,  on  a 
train  mnning  over  the  track  of  Com- 
pany B.,  under  a  contract  whereby 
Company  A.  furnished  to  Company 
B.  an  engine,  fireman,  conductor  and 
brakeman  to  mn  the  train  under  the 
supervision  and  control  of  Company  B., 
at  a  fixed  price  per  month,  was  not 
a  fellow-servant  of  a  negligent  conduc- 
tor on  a  train  of  Company  B.  To  the 
contrary,  perhaps  (but  if  so,  of  no 
authority),  is  Chicago,  &c.  R.  Co.  v, 
Clark  (2  111.  App.  596),  where  both 
sets  of  employees  were  held  to  be  serv- 
ants of  the  lessor.  See  dtctum  in 
Cmty  V.  Erie  R.  Co.,  3  T.  &  C.  244. 

^  Snow  V,  Housatonic  R.  Co.,  8 
Allen,  441;  Graham  v.  Northeastern 
R.  Co.,  18  C.  B.  N.  S.  229;  Phila.  W. 
&  B.  R.  Co.  V,  Sute,  58  Md.  372. 

*  Catawissa  R.  Co.  v,  Armstrong, 
49  Penn.  St.  186. 

»  Phila.,  W.  &c.  R.  Co.  v.  State, 
58  Md.  372.  Compare  note  i,  p.  386. 
A  contractor  is  liable  for  the  negli- 
gence of  his  servants,  to  the  servant 
of  a  subcontractor  (Curley  v,  Harris, 
II  Allen,  112).  The  contrary  was 
held  in  Wiggett  v.  Fox  (i  i  Exch.  832) ; 
which  case  was  properly  disapproved 
by  Cockbum,  C.  J.,  in  Rourke  v. 
White  Moss  Colliery  Co.  (L.  R.  2  C. 
P.  Div.  205,  208),  and  which  was 
clearly  not  law,  though  it  was  partially 
followed  in  Johnson  v.  Boston  (118 
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§  226.  American  rule;  servant  in  command  not  fellow- 
servant  with  others.— Under  the  rule  first  declared  in 
Ohio,\  and  since  followed  by  the  courts  of  last  resort  in 
Connecticut,*  Virginia  *  West  Virginia,*  Kentucky,*  Ten- 


Mass.  1 14),  where  a  workman  in  the 
service  of  one  who  was  engaged  by  the 
defendant  to  drill  rock,  under  the  sup- 
ervision of  its  officers,  was  held  to  be 
a  fellow-servant  with  its  servants,  the 
court  distinguishing  the  character  of 
plaintiffs  employer  from  that  of  a  con- 
tractor. See  Necker  v.  Harvey,  49 
Mich.  517. 

1  This    point    was   first    decided 
where  an  engineer  was  allowed  to  use 
an  old  time-table,  through  the  negli- 
gence of  the  conductor  of  his  train,  or 
the  superintendent  of  the  road,  and,  in 
consequence,  a  collision  occurred  by 
which  he  was  injured.  •  Held,  that  the 
company  was  responsible  to  the  en- 
gineer for  the  negligence  of  the  com- 
pany's representative  (Little  Miami  R. 
Co.  V,  Stevens,  20  Ohio,  415).    After- 
wards, where  a  brakeman  was  injured 
by  a  collision,  through  the  negligence 
of  a  conductor,  whose  orders  he  was 
bound  to  obey,  it  was  held  that  the 
company  was  liable  (Cleveland,  &c. 
R.  Co.  V.  Keary,  3  Ohio  St.  201).   See 
Mad  River,  &c.  R«  Co.  v.  Barber,  5 
Ohio  St.  541,    563.    In  Berea  Stone 
Co.  V.  Kraft  (31  Ohio  St.  287),  where 
the  defendant  was  held  liable  to  work- 
man who  was  injured  by  the  breaking 
of  a  hook  supporting  a  stone,  through 
the   fault   of     defendant's    foreman, 
Boynton,  J.,  said,  that  it  was  firmly 
settled,  in  the  jurisprudence  of  this 
State,  *'  that  where  one    servant   is 
placed  by  his  employer  In  a  position 
of  subordination  to,  and  subject  to  the 
orders  and  control  of  another,  and 
such  inferior  servant,  without  fault, 
and  while  in  the   dischai^e  of  his 
duties,  is  injured  by  the  negligence  of 
the  superior  servant,  the   master   is 


liable  for  such  injury."  But  a  brake- 
man  and  an  engineer  on  the  same 
train  are  fellow-servants,  though  the 
former  is  bound  to  observe  the  signals 
of  the  latter  to  apply  or  loosen  the 
brakes  (Pittsbui^h,  &c.  R.  Co.  v. 
Lewis,  33  Ohio  St.  196).  Compare 
Pittsbui^h,  &c  R.  Co.  v,  Ranney,  37 
Ohio  St  665. 

'  Darrigan  v,  N.  Y.  &  New  Eng- 
land R«  Co.,  52  Conn.  285.  In  that 
case,  the  court  reviewed  the  leading 
cases  on  this  question,  rejected  the 
English  decisions  in  Wilson  v.  Meny 
and  Feltham  v,  England,  disapproved 
the  Massachusetts  decisions  to  similar 
effect  and  fully  accepted  the  doctrine 
of  the  U.  S.  Supreme  Court  in  Chicago, 
&c.  R.  Co.  V,  Ross,  112  U.  S.  377. 
On  this  ground,  the  court  held  that  a 
train- dispatcher,  by  whose  negligence 
a  train  was  started  at  the  wrong  time, 
was  not  a  fellow-servant  with  the  en- 
gineer and  others  on  the  train,  who 
were  bound  to  obey  his  orders,  and 
who  suffered  in  consequence  of  doing 
so. 

*  Moon  V.  Richmond,  &c.  R.  Co., 
78  Va.  745  [conductor  of  gravel  train 
and  laborer]. 

4  Cooper  V,  Pittsburgh,  &c.  R.  Co., 
24  West  Va«  37.  The  opinion  in  this 
case  is  well  worth  study,  and  is  emi- 
nently sound. 

■  Louisville,  &c.  R.  Co.  v.  Collins, 
2  Duvall,  1 14.  Action  by  a  common 
laborer,  to  recover  damages  for  the 
negligence  of  an  engineer  who  started 
the  engine,  while  the  plaintiff  was 
working  under  it  under  the  engineer's 
orders,  and  cut  off  both  his  legs.  The 
plaintiff  recovered,  and  the  Court  of 
Appeals   affirpied  the  judgment,  al- 
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nessee/  Missouri,*  Illinois,^  Nebraska*  Louisiana,^  North 


though  the  engine-driver  was  proved 
to  be  a  competent  and  usually  careful 
man.  This  case  was  followed  in 
Louisville,  &c.  R.  v,  Cavens,  9  Bush, 
559  [train-dispatcher  through  whose 
negligence  an  engineer  was  killed]. 

*  Louisville,  &c.  R.  Co.  v.  Bowler, 
9  Heisk.  866,  approving  Cleveland, 
&c.  R.  Co.  V,  Keary,  3  Ohio  St.  201. 
Otherwise,  however,  where  the  two 
servants  are  employed  in  wholly  dif- 
ferent departments  of  the  service,  and 
the  one  assuming  to  give  the  order 
had  no  authority  in  the  premises 
(Nashville,  &c.  R.  Co.  v.  McDaniel, 
12  Lea,  386),  and  where  one  servant  is 
injured  by  the  negligence  of  another 
while  complying  with  a  mere  request 
of  the  latter,  which  he  was  under  no 
duty  to  heed  (Bradley  v,  Nashville, 
&c.  R.  Co.,  14  Lea,  374).  In  Nash- 
ville, &c.  R.  Co.  V.  Wheless  (10  Lea, 
741),  it  was  held  that  a  brakeman,  en- 
gaged in  coupling  cars,  could  not  re- 
cover for  the  negligence  of  the  en- 
gineer, he  not  being  subject  to  the 
engineer's  orders. 

*  Moore  v.  Wabash,  &c.  R.  Co., 
85  Mo.  588  [negligent  foreman  not 
having  power  to  discharge  hands,  and 
car  repairer] ;  Hoke  v,  St.  Louis,  &c. 
R.  Co.,  88  Mo.  360;  reversing  S.  C. 
(II  Mo.  App.  574}  [road  master  in- 
juring laborer  by  wrong  signal] ;  Dow- 
ling  V,  Allen,  74  Mo.  13;  where  a 
foreman  in  charge  of  a  distinct  piece  of 
work  in  an  extensive  foundry,  having 
laborers  under  him,  including  plaintifF, 
bound  to  obey  his  orders,  negligently 
ordered  plaintiff  to  stop  an  engine,  in 
obeying  which  direction  the  latter  was 
injured.  The  owner  was  held  liable, 
though  the  foreman  was  under  a  gener- 
al superintendent,  who  hired  plaintiff, 
limiting  Marshall  v,  Schricker,  63  Mo. 
308  [foreman  negligently  blasting,  and 
laborer  employed  to  haul  stone  with 


his  own  team,  whose  horse  was  killed 
by  a  blast]. 

'  Chicago,  &c.  R.  Co.  v.  May,  io8 
111.  288,  where  one  of  a  gang  of  men 
employed  in  defendant's  lumber  yard, 
under  the  immediate  control  and 
charge  of  the  foreman  of  the  yard,  was 
sent  between  two  cars  to  push  them 
apart,  and  there  jammed  to  death  in 
consequence  of  obedience  to  an  order 
carelessly  given  by  the  foreman.  The 
company  was  held  liable  by  four 
judges,  three  dissenting :  Mulkey,  J. ,  in 
delivering  the  prevailing  opinion,  say- 
ing: **When  the  negligent  act  com- 
plained arises  out  of,  and  is  the  direct 
result  of  the  exercise  of  the  authority 
conferred  upon  him  by  the  master  over 
his  colaborers,  the  master  will  be 
liable.  .  .  When  he  gives  an  or- 
der within  the  scope  of  his  author- 
ity, if  not  manifestly  unreasonable, 
those  under  his  charge  are  bound 
to  obey,  at  the  peril  of  losing  their 
situations,  and  such  commands  are, 
in  contemplation  of  law,  the  com- 
mands of  the  company ;  and  hence  it 
is  held  responsible  for  the  conse- 
quences. See,  to  similar  effect,  Fan- 
ter  V.  Clark,  15  111.  App.  470. 

*  Chicago,  &c.  R.  Co.  v.  Limd- 
strom,  16  Neb.  254  [company  held 
liable  for  injuries  to  one  of  a  gang  of 
men  attached  to  a  construction  train, 
for  injuries  received  through  negli- 
gence of  the  conductor,  while  working 
under  his  orders].  Cobb,  C.  J.,  says: 
'*  I  think  the  law  thus  established  and 
laid  down  in  Ohio  prevails  substan- 
tially throughout  the  Western  States, 
and  will  ultimately  prevail  everywhere." 
Re-affirmed,  Burlington,  &c.  R.  Co.  z/. 
Crockett,  26  N.  W.  Rep.  921. 

•  Van  Amburg  v,  Vicksburgh,  &c. 
R.  Co.,  37  La.  Ann. 650;  where  a  con- 
ductor was  held  not  to  be  a  fellow- 
servant  of  the  engineer  of  his  train, 
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Carolina,^  Georgia,*  Kansas,*  Texas*  and  California,*^  a  serv- 
ant who  is  entrusted  with  the  general  management  of  the 
master's  business,  or  of  any  separate  portion  of  that  business, 
and  is  vested  by  the  master  with  command  and  control  over 
other  servants  engaged  in  that  business  or  department,  is 
not  a  fellow-servant  with  those  who  are  employed  under 


Manning,  J.,  saying:  "The  case  of 
Chicago,  &c.  R.  Co.  v.  Ross,  112  U. 
S.  377,  has  made  an  inroad  on  juris- 
prudence in  the  right  direction;  and 
we  have  applied  the  new  princi- 
ple there  established  at  the  present 
term,'* 

*  Dobbin  v.  Richmond,  &c.  R.  Co., 
81  N.  C  446  [engineer  and  laborers 
on  gravel  train] ;  Cowles  v,  Richmond, 
&c.  R.  Co.,  84  N.  C.  309;  where 
Ruffin,  J.,  says  that  plaintiff,  in  enter- 
ing the  service  of  defendant,  must  be 
presimied  to  have  taken  upon  himself 
the  risk  of  carelessness  in  such  fellow- 
servants  as  he  must  know  he  might 
be  required  to  associate  with  in 
the  performance  of  his  duties :  **  But 
no  such  presumption  is  or  should  be 
raised,  of  his  willingness  to  assume 
the  risk  growing  out  of  the  possible 
negligence  of  one  who,  while  a  servant 
to  their  common  master,  stands  to 
himself  in  the  light  of  a  superior  whose 
commands  and  directions  he  is  bound 
to  obey."  But  the  remark  was  obi- 
ter, 

'  Central  Railroad  v.  De  Bray,  71 
Geo.  406  [brakeman  and  conductor  on 
same  train,  not  fellow-servants]  ; 
Augusta  Factory  v.  Barnes,  72  Geo. 
217,  Hall,  J.,  said:  *^  It  is  insisted,  in 
this  case,  that  the  infant  employee  was 
not  in  the  line  of  her  duty,  or  in  the 
performance  of  the  work  assigned  her, 
when  this  injury  befell  her.  Be  this  as 
it  may,  it  is  certain  that  she  was  set  to 
work  on  that  particular  frame,  and 
that  what  she  did   in  cleaning   the 


machinery  was  done  under  the  eye  of 
the  superintendent  of  that  work,  and 
he  did  not  forbid  }mx  engaging  there- 


m. 


»» 


»  Hannibal,  &c.  R.  Co.  v.  Foy,  31 
Kans.  586  [car  repairer  and  fore- 
man]. 

^  Douglass  V.  Texas,  &c.  R.  Co., 
63  Tex.  564  [master  mechanic  and 
plumber  employed  in  shops  ordered  to 
assist  in  getting  engine  to  round 
house].  In  Robinson  v,  Houston,  &c. 
R.  Co.,  46  Tex.  540,  the  court  ex- 
pressed an  opinion  in  favor  of  the 
English  rule,  as  applied  to  the  conduc- 
tor of  a  freight  train  and  a  brakeman 
thereon,  but  the  question  was  not 
really  before  the  court,  the  verdict 
having  been  for  defendant,  and  the 
charge  not  given  on  the  record. 

>  Brown  v.  Sennet,  68  Cal.  225, 
practically  overruling  the  hasty  and 
ill-considered  decision  in  McLean  v. 
Blue  Point,  &c.  Co.,  51  CaL  255  [fore- 
man of  all  work  in  a  gold  mine,  with 
authority  to  employ  and  discharge, 
and  dirt-picker  killed  by  a  blast]; 
decided  solely  under  the  language  of 
the  Civil  Code,  and  under  a  very  nar- 
row construction  of  that.  The  Code 
was  never  intended  to  alter  the  com- 
mon law  on  this  point.  This  hasty 
decision  was  greatly  qualified  in  Bee- 
son  V,  Green  Mountain,  &c.  Co.,  57 
CaL  20;  where  the  court  cited  with 
approval  the  statement  in  our  previous 
edition  (§  102),  now  embodied  in 
230,  2^1,  post. 
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him  and  subject  to  his  orders.^  He  acts  as  the  master's 
substitute ;  and  when  the  master  chooses  to  delegate  his 
power  of  control  and  management  to  another  person,  it  is 
held  by  these  courts  that  he  is  liable  for  the  negligence  of 
such  a  representative,  while  acting  as  such,  to  the  same  ex- 
tent as  if  it  were  his  own.  This  principle  has  been  adopted 
by  the  Supreme  Court  of  the  United  States  ;*  and  we  there- 
fore call  it  the  American  doctrine.  And  the  liability  of 
the  master  is  not  confined  strictly  to  the  negligence  of  such 


*  Political  changes  having  greatly 
altered  the  membership  of  the  Ohio 
court,  after  its  first  decisions,  they 
'were  restricted  by  a  majority  of  the 
new  judges  to  cases  in  which  the  in- 
jury was  caused  by  the  negligence  of 
a  servant  having  control  over  the  in- 
jured servant.  In  every  other  case, 
superiority  of  position  makes  no  differ- 
ence (Pittsburgh,  &c.  R.  Co.  v. 
Dcvinney,  17  Ohio  St  198). 

■  "  There  is,  in  applying  this  doc- 
trine, a  clear  distinction  to  be  made 
.  .  .  between  servants  of  a  cor- 
poration exercising  no  supervision 
over  others  engaged  with  them  in  the 
same  employment,  and  agents  of  the 
corporation  clothed  with  the  control 
and  mans^ement  of  a  distinct  depart- 
ment, in  which  their  duty  is  entirely 
that  of  direction  and  superintendence  " 
(Chicago,  &c.  R.  Co.  v,  Ross,  112  U. 
S.  377,  390).  **  In  no  proper  sense  of 
the  term  is  a  conductor  a  fellow- 
servant  with  the  foreman,  the  brake- 
man,  the  porters  and  the  engineer. 
The  latter  are  fellow-servants  in  the 
running  of  the  train  under  his  direction. 
As  to  them  and  the  train  he  stands 
in  the  place  of  and  represents  the  cor- 
poration "  (lb.).  The  conductor  of  a 
railway  train,  who  commands  its  move- 
ments, represents  the  company,  and  for 
his  negligence  the  company  is  respon- 
sible to  its  servants.  **  If  such  a  con- 
ductor does  not  represent  the  com- 


pany, then  the  train  is  operated  with- 
out any  representative  of  its  owner  ^ 
(lb.  p.  394).  In  Union  Pacific  R.  Qq,v, 
Fort  (17  Wallace,  553),  the  defendant 
was  held  liable  to  a  boy  of  tender 
years,  employed  in  its  machine  shop, 
for  the  loss  of  an  arm  suffered  while 
adjusting  a  belt  on  rapidly  moving- 
machinery,  by  direction  of  C,  whose 
orders  the  boy  was  bound  to  obey. 
B.  p.  Daubz'.  Northern  Pacific  R.  Co.,, 
18  Fed.  Rep.  625  [deck-hand  injured 
through  negligence  of  the  mate,  while 
obeying  his  order].  See  Briggs  v. 
Titan,  23  Fed.  Rep.  413  [pilot  and 
deck-hand] ;  Gravelle  v,  Minneapolis, 
&c.  R.  Co.,  3  McCrary,  352  [yard 
master  and  hand  coupling  cars  under 
his  order] ;  Miller  v.  Union  Pacific  R. 
Co.,  17  Fed.  Rep.  67  [foreman  and 
employee  ordered  into  perilous  posi- 
tion] ;  The  Gatsop  Chief,  7  Sawyer, 
275  [master  and  foreman  of  steam- 
tug]  ;  Garrahy  v,  Kansas  City,  &c.  R. 
Co.,  25  Fed.  Rep.,  258.  In  Quinn  v, 
N.  J.  Lighterage  Co.  (23  Fed.  Rep. 
363),  it  was  held  that  where  the  mas- 
ter of  a  vessel  took  the  place  of  one  of 
the  crew,  who  was  engaged  in  hoist- 
ing iron  rails,  and  gave  a  premature 
order  to  hoist,  whereby  a  rail  fell  on 
one  of  the  crew,  the  owner  was  not 
liable.  But  this  was  clearly  errone- 
ous, and  is  overruled  by  the  other 
cases. 
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a  manager  in  giving  orders,  but  extends  also  to  his  negli- 
gence in  management  of  any  kind.^  In  Michigan,  the 
question  is  still  open,  but  is  almost  certain  to  be  decided 
in  conformity  with  the  Ohio  doctrine.*  This  will  make 
sixteen  States,  besides  the  Federal  courts,  in  which  this  is 
the  law,  against  only  nine  or  ten  States  adhering  to  the 
old  English  rule  ;  while  in  four  of  those  the  decision  was 
made  by  only  a  bare  majority  of  the  court  in  each  case. 
The  "  American  rule "  is  enacted  by  statute  in  Alabama. 
There  is  little  doubt  that  it  will  be  adopted  by  the  courts 
of  South  Carolina*  and  Mississippi,  and  probably  by  others. 

§  227.  English  rule ;  servant  in  command  a  fellow-servant 
with  others. — In    Great   Britain   and    Ireland,*  in   Onta- 


»  Lake  Shore,  &c.  R.  Co.  v, 
Lavalley,  36  Ohio  St.  221  [company 
liable  to  employee  repairing  cars  in  its 
yards,  for  injuries  caused  by  the  mov- 
ing of  a  car  under  which  he  was  at 
work,  under  the  immediate  supervision 
of  a  foreman  who  negligently  omitted 
to  give  him  warning  in  time  to  escape]. 
White,  J.,  says :  '*  The  claim  in  behalf 
ofthe  company  is  that  .  .  .  in  the 
matter  of  keeping  watch  and  look-out 
for  danger,  no  relation  of  superior  and 
subordinate  existed,  that  in  this  re- 
spect they  were  merely  fdlow-servants 
engaged  in  a  common  service,  neither 
having  any  control  or  authority  over 
the  other.  We  do  not  concur  in  this 
view."  s.  P.  Chicago,  &c^  R.  Co.  v. 
Ross,  112  U.  S.  377. 

'  See  Rodman  v.  Mich.  Central 
R.  Co.  (55  Mich.  57),  in  which  the 
conductor  took  charge  of  the  loco- 
motive, and  ordered  plaintiff,  a  brake- 
man,  to  make  a  coupling.  In  obey- 
ing this  order,  plaintiff  was  injured 
by  the  conductor's  unskillfulness.  A 
judgment  denying  the  company's  lia- 
bility was  affirmed  on  an  opinion  of 
Cooley,  C.  J.,  by  an  equal  division 


of  the  court.  Judge  Cooley  was  de- 
feated for  re-election;  and  his  suc- 
cessor is  known  to  entertain  the 
opposite  view.  And  see,  even  per 
Cooley,  C.  J.,  a  dictum«  that  the  mas- 
ter is  responsible  for  the  negligence  of 
any  servant  intrusted  with  general 
supervision  (Qutncy  Mining  Co.  v. 
Kitts,  42  Mich.  34,  39).  And  in 
Chicago,  &C.  R.  Co.  v.  BayfiekL  37 
Mich.  205,  it  was  held  that  the  con- 
ductor of  a  gravel  train  and  a  common 
laborer  on  the  train  were  not  fellow- 
servants:  Cooley,  C.  J.,  delivenng  the 
opinion. 

•  See  Calvo  v.  Charlotte,  &c.  R. 
Co.,  23  S.  C.  526;  21  Rep.  473. 

*  Wilson  V,  Merry,  L.  R.  i  Sc 
App.  326;  Feltham  v.  England,  L. 
R.  2  Q.  B.  33;  7  Best  &  S.  676; 
Gallagher  v.  Piper,  16  C  B.  N.  S. 
669;  Brown  v,  Accrington  Co.,  3 
Hurlst.  &  C.  51 1 ;  see  also  Paterson  v, 
Wallace,  i  Macq.  H.  L.  748  [manager 
of  a  coal  mine,  even  thou^^  "certifi- 
cated" under  statute,  fellow-servant 
with  coal-miner] ;  Howells  v.  Landore, 
&c.  Steel  Co.,  L.  R.  10  Q.  B.  62; 
Searle  v,  Lindsay,  11  C  B.  N.  S.  429 


«, 
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rio,*  in  Maine  *  Massachusetts,®  New  York,*  Pennsylvania  * 


[third  engineer  on  board  vessel  hurt  by 
defective  winch,  which  he  was  turning 
by  orders  of  first  engineer,  who  knew 
that  it  was  out  of  order].  See  Wiggett 
t/.  Fox,  1 1  Exch.  832  [injured  employee 
M^orked  under  the  direction  of  con- 
tractor with  defendants,  but  they 
I>aid  his  wages ;  held,  that  no  action 
lay  against  them  for  negligence  of 
either  of  their  servants,  because  both 
contractor  as  well  as  employee  were 
servants].  The  authority  of  that  case 
is  questioned,  even  in  England. 

1  O'SuUivan  v.  Victoria  R.  Co.,  44 
Upper  Can.  128  [digger  ordered  by 
foreman  to  excavate  from  a  bank  be- 
low, while  others  were  engaged  above. 
'  Cassidy  v.  Maine  Central  R.  Co., 
76  Maine,  488  [conductor  injuring 
train-hand  by  negligent  orders  to 
him];  Doughty  v.  Penobscot,  &c 
Co.,  Id.  143  [foreman  giving  orders  to 
one  servant,*to  injury  of  another,  both 
being  under  him] ;  Conley  v,  Portland, 
78  Maine,  217  [overseer  of  job  of  work 
not  a  vice-principal];  Lawler  v,  An- 
droscoggin R.  Co.,  62  Me.  463  [road 
master  of  defendant,  and  laborer  re- 
pairing culvert]. 

'  Holden  v,  Fitchburg,  &c.  R.  Co., 
129  Mass.  268;  Albro  v,  Agawam 
Canal  Co.,  6  Cush.  75  [female  opera* 
tive  and  superintendent  of  factory]; 
Flynn  v.  Salem,  134  Mass.  351  [one 
employed  to  superintend  the  digging 
of  a  trench,  and  a  laborer  performing 
the  work];  O'Connor  v.  Roberts,  120 
Mass.  227  [foreman  of  contractors  en- 
gaged in  digging  a  trench,  and  one  of 
the  men  under  him] ;  Duffy  v,  Upton, 
113  Mass.  544. 

^  It  msdces  no  difference  in  the  ap- 
plication of  the  rule  exempting  the 
master  from  liability  for  injuries  to  his 
servants  for  the  acts  of  co-servants 
that  the  one  receiving  the  injury  is  in- 
ferior in  grade  and  subject  to  the 


orders  of  the  one  by  whose  negligence 
the  injury  is  caused  (Malone  v,  Hatha- 
way, 64  N.  Y.  5, 8).  To  the  same  effect, 
Neubauer  z/.  N.,  Lake  Erie,  &c.  R.  Co., 
loi  Id.  607;  Sherman  v.  Rochester, 
&c.  R.  Co.,  l^  Id.  153;  Besel  z/.  N.  Y. 
Central  R.  Co.,  70  N.  Y.  171  (car  re- 
pairer injured  by  negligence  of  head 
brakeman  and  yard  masters];  Fuller 
V,  Jewett,  80  N.  Y.  46;  and  Murphy 
V.  Boston  &  Albany  R.  Co.,  88  Id. 
146  [engineer,  and  mechanic  in  repair 
shop  killed  by  explosion  of  boiler, 
which  boiler  menders  had  negligently 
inspected] ;  Slater  v.  Jewett,  85  N.  Y. 
61  [fireman  injured  through  conduc- 
tor's neglect  of  time  table] ;  Beilfus  v. 
N.  Y.,  Lake  Erie,  &c.  R.  Co.,  29 
Hun,  556  [superintendent  of  wrecking 
train  and  employee  under  him  killed 
by  obeying  his  order] ;  Scott  v,  Swee- 
ney, 34  Hun,  292  [foreman  in  charge 
of  a  derrick  and  laborer  under  him] ; 
Hart  V.  N.  Y.  &c.  Dock  Co.,  48  N.  Y. 
Superior,  460  [foreman  of  dry-dock 
and  laborer] ;  Kenny  v.  Cunard  S.  S. 
Co.,  52  Id.  434;  Olson  V.  Clyde, 
32  Hun,  425  [seaman,  mutilated  in 
consequence  of  obedience  to  order 
of  mate  of  steamer  to  manage  a 
hawser  alone,  against  which  seaman 
protested].  This  case  admirably  il- 
lustrates the  absurdity  of  the  whole 
doctrine.  Imagine  a  seaman,  in  a 
storm,  appealing  to  the  captain  from 
an  order  of  the  mate,  before  obey- 
ing it!  Perhaps  he  ought  to  ap- 
peal to  the  owners  in  port,  before 
taking  the  risk  of  obedience  to  the  or- 
ders of  "a  fellow-servant."  A  serv- 
ant employed  to  instruct  another  in 
the  use  of  machinery,  held,  a  repre- 
sentative of  the  master  (Brennan  v, 
Gordon,  13  Daly,  208). 

•  Ryan  v,  Cumberland  V.  R.  Co., 
23  Penn.  St  384  [by  three  judges,  two 
dissenting];  Frazier  v,  Penn  R.  Co., 
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Maryland,^  Indiana,^   Minnesota,*    Wisconsin*   and    per- 
haps  other  States,*^   the   doctrine    thus    far    established, 


38  Id.  104  [brakeman  injured  by  neg- 
ligence of  conductor] ;  Lehigh  V.  Coal 
Co.  V.  Jones,  86  Id.  432  [driver-boss 
injured  by  mining-boss];  Delaware, 
&c.  Canal  Co.  v.  Carroll,  89  Id.  374 
[mining-boss,  appointed  under  statute, 
and  miner  injured  by  him] ;  Keystone 
Bridge  Co.  v.  Newberry,  96  Id.  246 
[the  gang -boss  of  a  construction 
company,  in  charge  of  workmen  en- 
gaged and  furnished  to  him  by  the 
superintendent  of  the  company,  and 
one  of  the  men,  who  was  injured  by 
the  breaking  of  a  trussed  plank  made 
by  and  used  under  the  supervision  of 
the  boss];  Reese  v,  Biddle,  112  Id.  72 
[mining-boss  and  miner];  O^Donnell 
V,  Allegheny  R.  Co.,  59  Penn.  St. 
239  [workman  carried  free  to  place  of 
work,  but  allowed  by  conductor  to 
ride  in  baggs^e  car] ;  Weger  v,  Penn- 
sylvania R.  Co.,  55  Id.  460  [laborers 
took  hand-car,  and  were  run  over 
through  foreman^s  watch  being  slow]. 

»  O'Connell  v.  Bait.  &  Ohio  R. 
Co.,  20  Md.  212. 

'  Brazil,  &c.  Coal  Co.  v.  Cain,  98 
Ind.  282  [miner  and  mine-boss] ;  Indi- 
ana Car  Co.  V.  Parker,  100  Ind.  181 
[foreman  and  workman  under  him]; 
Capper  v,  Louisville,  &c.  R.  Co.,  103 
Ind.  305. 

«  Brown  v.  Winona,  &c.  R.  Co., 
27  Minn.  162  [section  man  and  road 
master] ;  followed  in  Gonsior  v,  Min- 
neapolis, &c.  R.  Co.,  31  N.  W.  515, 
adopting  the  English  rule,  under  an  er- 
roneous idea  of  the  course  of  decisions. 
Fraker  v.  St.  Paul,  &c.  R.  Co.,  32 
Minn.  54  [foreman  of  a  railroad  com- 
pany, subject  to  the  orders  of  a  yard 
master,  and  an  employee  injured 
through  his  negligence  while  aiding 
in  the  removal  of  damaged  cars  to  a 
place  of  repair]. 

*  Mathews  v.  Case,  61  Wise  491 


[master  and  mate  of  vessel] ;  Peschd 
V,   Chicago,   &c.   R.  Co.,  62  Id.  358 
[foreman,  having  no   power  to  dis- 
charge, and  himself  subordinate  to 
master-carpenter,  and  workman  under 
foreman's  direction,   injured    by   his 
negligence];    Pease  v.  Chicago,  &c. 
R.  Co.,  61   Id.   163  [conductor  and 
brakeman,  injured  by  former  negli- 
gently starting  train].     So  held,  by  a 
bare  majority  of  the  court.    Toner  v. 
Chicago,  &c.  R.  Co.  [Wise.],  31  N.  W. 
Rep.  104  [station  agent,  responsible 
to  "see  everything  right  at  station," 
fellow-servant  with  brakeman] ;  Hoth 
V,  Peters,  55  Wise.  405  [foreman  of  a 
lumber  yard  and  a  laborer  employed 
therein];  Mathews  v.  Case,  61  Wise. 
491   [master  of  a  vessel  and  mate]; 
Heine   v,  Chicago,  &c.   R.  Co.,  58 
Wise.  525  [laborer  employed  to  un- 
load   gravel    trains,  and    conductor. 
Contra,  as  to  the  master,  where  he  was 
also  one  of  the  owners,  and  an  ordi- 
nary seaman  (Thompson  v,  Hermann, 
47  Wise.  602).     As  to  whether  Wis- 
consin rejects  the  Ohio  rule,  see,  per 
Cassoday,  J.,  Luebke  v.  Chicago,  &c. 
R.  Co.,  59  Wise.  127.    But  in  Pool  v. 
Chicago,  &c.  R.  Co.  (56  Wise.  227),  a 
detective  employed  by  a  railroad  com- 
pany was  directed  to  go  from  one  sta^ 
tion  to  another  on  a  hand-car,  and 
ordered  by  the  man  in  charge  to  sit 
with  his  feet  hanging  over  the  rear 
end.    He  was  injured  by  contact  with 
planks  sticking  up  between  the  rails. 
The  court  held  that  the  road  should 
have  been  safe  for  the  plaintiff's  pas- 
sage, in  such  position  on  the  car  as 
was  taken  by  the  direction  of  the  per- 
son in  charge  thereof,  and  refused  to 
disturb  a  verdict  in  the  detective's 
favor. 

>  As  to  Arkansas,  see  St.  Louis, 
&c.  R.  Co.  V,  Shackleford,  42  Ark. 
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although  with  many  dissenting  opinions,^  is  that  the  fact 
of  one  servant  having  control  over  another  is  unimportant, 
and  that  a  common  master  is  not  liable  for  the  negligence 
of  a  superior  officer,  even  in  giving  orders,  any  more  than 
for  that  of  any  other  servant.     These  decisions  are  all 
founded  upon  some  English  cases,  in  which  it  is  probable 
that  the  question  was  ably  discussed  at  the  bar,  but  in  none 
of  which  is  any  substantial  reason  for  this  extension  of  the 
rule  stated  from  the  bench.    The  opinions  delivered  in  the 
House  of  Lords,  in  the  leading  case  of  Wilson  v.  Merry, 
which  settled  the  law  for  the  whole  of  Great  Britain  and 
Ireland,  in  opposition  to  the  weight  of  opinion   in   the 
Scotch  courts,  are  among  the  poorest,  least  conclusive,  and 
indeed  most  destitute  of  real  argument,  of  the  whole  series. 
They  simply  refer  to  and  rest  upon  decisions  of  inferior 
KngUsh  courts,   in   only  one  of  which  was  the  question 
fairly  discussed  on  independent  grounds,  and  in  which  the 
court  was  not  unanimous ;  and  they  accept  these  rulings 
of  subordinate  courts  as  conclusive  of  the  principle  in- 
volved: a  course  which,  we  respectfully  submit,   is   un- 
worthy of  a  court  of  last  resort,  and  which  is  never  fol- 
lowed in  America,  unless  by  an  oversight.     By  some  such 
oversight,  however,  American   courts  have  submissively 
followed  these  ill-considered  and  unreasoned  English  de- 
cisions, which  are  confessedly  not  entitled  to  any  greater 
weight  here  than  their  reasoning  gives ;  and  thus  a  most 
important  question  of  law  has  been  disposed  of,  without 


417  [conductor  fellow-servant  with  la- 
borer on  train] ;  St.  Louis,  &c.  R.  Co. 
v^  Harper,  44  Id.  524  [master  me- 
chanic and  foreman  not  fellow-servant 
with  watchman] ;  Fones  v.  Phillips,  39 
Id.  17  [master  not  necessarily  liable 
for  negligence  of  foreman];  as  to 
Oregon,  Willis  v,  Oregon  R.  &  N. 
Co.,  II  Oreg.  257  [foreman  of  la- 
borers, himself  working  under  direc- 
tion of  superior,  fellow-servant  with 


laborers].  But  compare  Daub  v. 
Northern  Pacific  R.  Co.,  18  Fed, 
Rep.  625.  As  to  Iowa,  see  Foley 
V.  Chicago,  &c.  R.  Co.,  64  Iowa, 
644  [foreman  having  limited  author- 
ity, held  fellow-servant  of  workman], 
*  In  New  York,  Pennsylvania,  Min- 
nesota and  Wisconsin,  this  rule  has 
only  been  adopted  by  a  bare  majority 
of  the  judges  in  each  court  of  last  re- 
sort. 
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the  support  of  a  single  judicial  opinion  which,  if  put  into 
the  form  of  an  argument  at  the  bar,  would  have  been 
listened  to  by  any  respectable  court  without  impatience. 
So  much  "  law,"  built  on  so  little  foundation,  can  scarcely 
be  found  in  any  other  department  of  jurisprudence. 

§  228.  English  rule  criticised.— We  have  no  hesitation  in 
accepting  the  doctrine  of  the  American  Federal  courts  as 
the  true  interpretation  of  the  law.  It  is  the  only  one  con- 
sistent with  the  other  doctrine  universally  accepted,  that 
the  master  cannot  relieve  himself  from  liability  for  the 
negligence  of  those  duties  which  he  personally  owes  to  his 
servants,  by  delegating  the  performance  of  those  duties  to 
one  or  more  persons.  The  only  excuse  for  the  English 
decisions  and  those  which  have  followed  them,  is  that  they 
assume  that  a  master  owes  to  his  servants  no  duty  with 
respect  to  their  management  and  control,  that  he  is  not 
bound  to  see  that  they  receive  reasonable  orders,  or  are  put 
at  proper  work,  or  not  sent  into  places  of  danger.  But 
this  assumption  is  unfounded  and  unjust  No  court  has 
ever  doubted  that  a  master  was  liable  to  his  servants  if  he 
negligently  personally  ordered  his  servants  to  encounter 
needless  dangers,  of  which  he  was  aware  and  they  were 
not  Indeed,  what  is  the  special  attribute  of  the  master  ? 
What  distinguishes  him  from  any  one  else  ?  Is  it  the 
mere  fact  that  he  provides  materials  for  the  work,  or  that 
he  selects  the  servants  ?  Is  it  not,  more  than  anything 
else,  that  in  him  is  vested  the  right  and  duty  of  giving 
orders,  and  directing  what  work  shall  be  done,  and  how  it 
shall  be  done?  If  the  master  chooses  to  delegate  this 
authority  to  some  one  else,  on  what  possible  principle  can 
he  be  allowed  to  relieve  himself  from  the  responsibility  of 
having  proper  orders  given  ?  The  only  possible  answer  is 
that  the  ideas  of  justice  which  have  found  expression  in 
the  English  cases  have  been  based  on  a  desire  to  make 
life  easy  for  the  employing  class,  under  the  impression  that 
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the  law  must  take  care  of  the  rich,  and  that  the  rich  may 
be  trusted  to  take  care  of  the  poor.     This  idea  is  plainly 
expressed  in  several  cases,  in  which  it  is  said  that  any  dif- 
ferent rule  "would  go  far  to  impede,  if  not  make  it  im- 
possible to  carry  on,  many  of  the  gjeat  works  of  the 
country."*     Our  own  opinion  is  that  railroads  would  con- 
tinue to  be  built,  and  business  to  go  on,  after  the  entire 
abrogation  of  the  rule  exempting  masters  from  liability  to 
their  servants,  just  the  same  as  before.    And  our  opinion 
is  sustained  by  the  patent  fact  that  railroad  building  and 
traffic  have  continued,  with  unabated  energy,  in  Iowa  and 
other  States  where  this  rule  has  been  abolished,  so  far  as 
railroad  companies  are  concerned. 


§  229.  English  rule  condemned  in  England.— The  action 
of  legislatures,  and  especially  of  legislative  committees  is, 
of  course,  in  general,  no  proof  of  what  the  law  actually  is. 
But  it  sometimes  is  very  good  evidence  of  what  the  law 
ought  to  be ;  and,  in  view  of  the  fact  that  the  alleged  rule 
of  law  now  under  consideration  was  not  discovered  by 
the  courts  until  about  twenty  years  ago,  the  action  of  the 
British  House  of  Commons  in  1877  and  1880  has  a  very 
important  bearing  upon  this  question,  especially  in  view 
of  the  well  known  fact  that  it  was  at  both  periods  com- 
posed almost  exclusively  of  gentlemen  belonging  to  the 
class  of  wealthy  employers,  for  whose  benefit  these  de- 
cisions of  the   British   courts  on  this  point  were  made. 
A  committee,   appointed   by   Parliament,   reported  that 
these   decisions    were    unjust    and    ought  to   be    abro- 
gated, saying,  among    other    things,    ''  that    where    the 
actual    employers    cannot   personally   discharge  the  du- 
ties   of    masters,  or   where    they    deliberately    abdicate 
their  functions  and  delegate  them  to  agents,  the  acts  or 
defaults  of  the  agents  who  thus  discharge  the  duties  and 

^  Wonder  v.  Bait.  &  Ohio  R.  Co., 32  Md.  411. 
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fulfill  the  functions  of  the  masters  should  be  considered 
as  the  personal  acts  or  defaults  of  the  principals  and 
Employers,  and  should  impose  the  same  liability  on  such 
principals  and  employers  as  they  would  have  been  subject 
to  had  they  been  acting  personally  in  the  conduct  of  their 
business,  notwithstanding  that  such  agents  are  technically 
in  the  employment  of  the  principals ;"  ^  and  in  1880  these 
principles  were  given  partial  eflfect  by  the  Employers' 
Liability  Act,  which  we  quote  elsewhere, 

§  230.  Vice-principals  not  fellow-senrants. — It  is  almost 
universally  agreed  that  one  to  whom  his  employer  commits 
the  entire  charge  of  the  business,  with  power  to  choose 
his  own  assistants,  and  to  control  and  discharge  them  as 
freely  and  fully  as  the  principal  himself  could,  is  not  a 
felloW'StTV?int  with  those  who  are  employed  under  him  ;* 


^  II  Irish  Law  Times,  354;  less 
fully,  21  Solicitors*  Journal,  754. 

'  Brickner  v.  N.  Y.  Central  R.  Co., 
2  Lans.  506;  affirmed,  49  N.  Y.  672. 
^  When  the  general  management  and 
control  of  an  industrial  enterprise  is 
delegated  to  a  superintendent,  with 
full  power  to  hire  and  dischai^  serr- 
ants,  to  direct  their  labors  and  obtain 
and  employ  suitable  means  and  appli- 
ances for  the  conduct  of  the  business, 
such  superintendent  stands  in  the 
place  of  the  master  (Pantzar  v,  Tilly 
Foster  Iron  Min.  Co.,  99  N.  Y.  368; 
Corcoran  v.  Holbrook,  59  N.  Y.  517; 
Hussey  v,  Coger,  39  Hun,  639). 
MuUan  v,  Phila.  S.  S.  Co.,  78  Penn. 
St.  25;  reversing  9  Phila.  16  [head 
stevedore,  having  selection  of  materials 
and  servants  in  his  charge,  and  an- 
other stevedore  working  under  him] ; 
Ryan  v,  Bagaley,  50  Mich.  179  [**  min- 
ing captain,"  who  had  entire  control 
of  the  mine,  and  employed  and  dis- 
charged men] ;  Quincy  Mining  Co.  v, 
Kitts,  42  Mich.  34;  Mitchell  v.  Robin- 


son, 80  Ind.  281  [injuries  occasioned 
by  a  defective  boiler  through  the  neg- 
ligence of  a  general  superintendent, 
who  had  notice  of  its  condition,  the 
owners  being  absent].  Woods,  J., 
says :  **  The  case  does  not,  as  we  con- 
ceive, come  within  the  principle  con- 
tended for,  as  applicable  to  fellow- 
servants  engaged  in  the  same  empk>y- 
ment,  but  rather  within  the  rule  that 
a  general  agent,  employed  to  represent 
the  master  in  his  absence,  and  charged 
with  the  duties  which  it  would  be 
incumbent  on  the  master  to  perform 
if  he  were  present,  is  not  a  mere 
fellow-servant,  whose  negligence  can 
impose  no  liability  upon  the  master,  to 
an  injured  subordinate'*  (lb.).  Henry 
V,  Brady,  9  Daly,  142  [builder  liable 
for  negligence  of  his  general  superin- 
tendent in  employing  minor  apprentice 
to  fasten  scaffolding  to  a  house];  Fort 
V,  Whipple,  1 1  Hun,  586  [defendant, 
a  bridge  contractor,  employed  a  skill- 
ful builder,  to  whom  he  gave  the  ex- 
clusive management  of  the  work,  all 
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and  that  the  master  is  answerable  to  all  the  under-servants 
for  the  negligence  of  such  a  managing  assistant,  in  his 
personal  conduct  within  the  scope  of  his  employment  as 
such  manager/  or  in  his  orders,*  though  (it  is  sometimes 
held)  not  for  his  negligence  while  acting  on  the  same 
footing  with  ordinary  servants,  having  no  superior  powers. 
We  think  that  this  is  settled  law  everywhere,  except  in 
Massachusetts ;  and  the  law  in  that  State  is  undergoing 
reconsideration.  The  decisions  of  its  Supreme  Court  were, 
until  within  the  last  few  years,  so  palpably  influenced  by  a 
desire  to  favor  corporations  and  employers,  at  the  expense 


the  other  employees  being  subject  to 
his  orders.    Through  his  negligence  a 
scaffold   fell  and  injured  one  of  the 
employees:    defendant   held   liable]; 
Dobbin  v,  Richmond,  &c.  R.  Co.,  81 
N.  C.  446  [an  ^*  engineer,  superintend- 
ent,   conductor   and    master"   of   a 
gravel  train,  with  power  to  employ 
and   discharge,  and  who  had  entire 
charge  of  the  business  of  the  road  on 
his  section,  was  not  a  fellow-servant 
with  a  gravel  digger] ;  Kansas  Pacific 
R.  Co.  v^  Little,  19  Kans.  267  [general 
superintendent,  with  power  to  hire  and 
discharge,  and  who  continued  to  use  a 
derrick  which  he  knew  to  be  defec- 
tive]; Brown  v.  Bennett,  68  Cal.  225 
foreman  of  stevedore   charged  with 
duty  of  unloading  a  vessel].  In  Texas, 
whUe  *'  the  rule  of  a  fellow-servant  em- 
braces all  grades  and  classes  of  serv- 
ants engaged  in  the  common  employ- 
ment, nevertheless  it  is  well  settled  that 
where  a  superintendent,  agent  or  fore- 
man is  empowered  to  select,  employ 
and  discharge  such  servants  as  operate 
under  him,  he  is  bound  to  use  the 
same  care  in  protecting  such  servants 
from  injury  as  is  imposed  upon  the 
master;  and  for  any  failure  in  this 
respect,   resulting  injuriously  to  the 
servant,  the  master  must  respond" 
(Galveston,  &c.  R.  Co.  v.  Drew,  $9 


Tex.  I  f ).  See  Douglas  z/.  Texas-Mexi- 
can R.  Co.  (63  Tex.  564),  where  plaint- 
iff, an  employee  in  defendant's  locomo- 
tive shops,  was  injured  while  attempt- 
ing, in  obedience  to  the  orders  of  the 
general  superintendent,  to  **  block  ^'  a 
locomotive  by  placing  a  tie  between  it 
and  a  tender  as  a  fender. 

^  See  Murphy  v.  Smith,  19  C.  B. 
N.  S.  361;  Paterson  v.  Wallace,  i 
Macq.  H.  L.  748 ;  Gormly  v.  Vulcan 
Iron  Works,  61  Mo.  492  [general 
superintendent  of  iron  works,  whose 
negligence  caused  a  furnace  to  burst 
and  injure  a  workman];  Eagan  v. 
Tucker,  18  Hun,  347. 

*  Pittsburgh,  &c.  R.  Co.  v,  Hen- 
derson, 37  Ohio  St.  549  [superintend- 
ent of  railroad,  "clothed  with  power 
to  make  and  suspend  rules  to  r^^ulate 
the  running  of  all  the  trains  on  the 
road,'*  held,  in  legal  effect,  the  master, 
so  as  to  make  the  latter  responsible 
for  damage  suffered  by  a  workman  in 
the  execution  of  an  unreasonable  order 
of  the  superintendent];  Heiner  v, 
Heuvelman,  45  N.  Y.  Superior,  88 
[workman  injured  by  the  fall  of  a  der- 
rick, through  the  negligence  of  super- 
intendent, having  exclusive  charge, 
sending  an  insufficient  number  of 
men  to  move  it.  Master  held  lia- 
ble]. 
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of  servants,  as  to  command  little  respect  upon  such  ques- 
tions. The  worst  of  these  decisions  has  been  expressly 
overruled  in  the  same  court,  but  some  of  the  latest  de- 
cisions are  still  inconsistent  with  any  sound  principle.  We 
do  not  think  it  worth  while  to  criticise  them  at  length, 
being  confident  that  they  will  not  be  followed  in  other 
tribunals.^ 

§  231.  Who  arc  vice-principals,— Some  difficulty  has 
been  found  in  giving  a  generic  name  to  the  persons  for 
whose  acts  their  employers  are  to  be  held  accountable  to 
their  other  servants,  under  the  English  and  Massachusetts 
rule.  The  word  '*  manager  "  has  been  objected  to  as  vague,  al- 


*  Where  the  proprietors  of  a  man- 
ufacturing establishment  employed  a 
competent  superintendent,  who  hired 
and  discharged  the  operatives,  and 
through  his  negligence  an  injury  oc- 
curred to  an  operative,  it  was  held 
that  the  operative  and  superintendent 
were  fellow -servants,  and  therefore 
that  the  proprietors  were  not  respons- 
ible (Albro  V,  Agawam  Canal  Co.,  6 
Cush.  75).  The  same  plaintiff  after- 
wards sued  the  superintendent  in 
fault,  but  was  again  non-suited :  the 
Supreme  Court  holding  that  the  serv- 
ant's wages  covered  all  risks  of  the 
kind  (Albro  v.  Jaquith,  4  Gray,  99). 
But  the  latter  monstrous  decision  has 
been  overruled  in  the  same  court  (Os- 
borne V.  Morgan,  1 30  Mass.  102).  It  was 
too  much,  even  for  Massachusetts.  The 
case  of  Albro  v,  Agawam  Canal  Co.  is 
approved  in  Mansfield  Coal,  &c.  Co.  v, 
McEnery,  91  Penn.  St.  185,  where  it 
was  held  not  to  be  enough  to  show 
that  a  carpenter  and  bridge  builder  of 
experience  constructed  a  bridge  un- 
skillfuUy,  or  that  he  was  incompetent, 
but  that  an  injured  employee  must 
prove  that  defendant  had  not  exer- 
cised ordinary  care  and  prudence  in 


selecting  the  builder.  But  the  Albro 
case  was  wrongly  decided,  because 
the  superintendent  was  clearly  a  vice- 
principal.  In  Hoppin  v,  Worcester 
(140  Mass,  222),  a  carpenter  was  in- 
jured by  the  fall  of  a  staging,  owing  to 
a  defect  in  a  bracket^  supplied  by  a 
master  builder  employed  by  highway 
commissioners  to  furnish  the  labor 
and  tools  required  in  the  erection  of  a 
building.  The  defendant  was  exoner- 
ated on  the  ground  that  the  master 
builder  had  no  authority  to  furnish 
materials^  and  was  therefore  a  fellow- 
servant  of  the  plaintifiE,  in  respect  of 
the  injury  sustained.  In  Wilson  v, 
\AKcrj  (L.  R.  I  Scotch  App.  326),  Lords 
Cairns  and  Chelmsford  delivered  opin- 
ions which  strongly  support  the  Mas- 
sachusetts doctrine ;  but  such  a  ruling 
was  not  necessary  to  the  decision  of 
the  case,  and  Lords  Cranworth  and 
Colonsay  did  not  expressly  concur  in 
it.  That  decision  has  been  severely 
censured  in  England,  and  there  is  no 
disposition  to  extend  its  application. 
On  the  poverty  of  the  opinions  in  that 
case  we  have  already  commented. 
Thev  are  almost  beneath  criticism. 
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though  it  has  been  used  in  cases  of  good  authority,  and  the 
phrase  "  vice-principal "  is  generally  adopted.*  Whatever 
word  may  be  finally  agreed  upon,  it  should  be  understood 
that  it  includes  every  servant  to  whom  the  master  deputes 
general  supervision  of  the  work,  with  the  power  of  appoint- 
ment and  dismissal.  These  powers  are  essentially  among 
the  attributes  of  a  master.  While  the  law  permits  him  to 
delegate  his  authority  in  these  as  well  as  in  other  respects, 
it  does  not  permit  him,  by  the  simple  fact  of  such  delega* 
tion,  to  relieve  himself  of  all  responsibility  for  the  mode 
in  which  these  powers  are  exercised.*  Especially  is  he 
a  vice-principal,  who  is  engaged  to  manage  a  business 
distinct  from  the  principal's  regular  occupation.* 

§  232.  New  York  discrimination  against  corporations.— 
In  New  York,  the  rule  as  to  the  liability  of  the  master  for 
a  managing  agent  is  complicated  by  a  distinction  drawn 
between  corporations  and  individuals,  while  the  authority 
of  the  entire  rule  is  greatly  weakened  by  the  frequent  dis- 
sent of  a  strong  minority  in  the  court  of  last  resort,  so  that, 
counting  all  the  judges  who  have  passed  upon  the  ques- 
tion in  each  of  the  leading  cases,  it  is  at  least  doubtful 


^  A  boy  who  was  engaged  by  the 
defendant  to  do  a  different  kind  of 
work  was,  by  the  negligent  direction 
of  a  superior  fellow-servant,  employed 
in  stirring  a  highly  explosive  mixture. 
While  stirring  it,  the  boy  was  killed  by 
the  explosion.  Held,  that  if  the  serv- 
ant giving  the  direction  was  acting 
as  vice-principal,  the  defendant  was 
liable.  But  plaintiff*  was  non-suited 
for  want  of  sufficient  evidence  that  the 
superior  servant  was  acting  as  vice- 
principal  (Murphy  v.  Smith,  19  C.  B. 
N.  S.  361).  The  word  "  vice-princi- 
pal "  is  used,  with  the  definition  given 
in  the  English  cases,  in  Foley  v. 
Chicago,  &c.  R.  Co.,  64  Iowa,  644; 
Dwyer  v.  Am.  Express  Co.,  55  Wise. 

Vol.  1—26. 


453.  In  Willis  V.  Oregon,  &c.  R. 
Co.  (II  Oregon,  257),  it  was  held  that 
while  a  master  is  not  liable  to  a  servant 
for  an  injury  occasioned  by  a  fellow- 
servant  engaged  in  a  common  employ* 
ment,  he  is  liable  for  an  injury  to 
a  servant  occasioned  by  the  negligence 
of  a  vice-principal,  to  whom  he  has 
committed  the  substantial  control  of 
the  business,  and  the  power  to  do  all 
acts  necessary  to  its  conduct. 

»  Ante,  §  204, 

'  Cook  V.  St.  Paul,  &c.  R.  Co.,  34 
Minn.  45;  S.  P.  Corcoran  i^.  Holbrook, 
59  N.  Y.  517;  Mitchell  v,  Robinson, 
80  Ind.  281  [laborer  in  factory  injured 
by  explosion  of  boiler,  and  general 
superintendent]. 
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whether  the  rule  finally  supposed  to  be  established  has  not 
really  been  condemned  by  a  majority  of  the  judges  before 
whom  the  questions  were  argued.  Thus,  in  one  case,  the 
court  held  that,  while  a  corporation  was  liable  for  the  Di- 
ligence of  its  managing  agent  in  managing  its  affairs,  an 
individual,  who  personally  attended  to  his  own  business, 
was  not  liable  for  the  negligence  of  a  similar  managing 
agent,  who  was  liable  to  be  restrained  by  the  personal 
presence  of  the  master.*  The  Supreme  Court  of  Indiana, 
when  an  attempt  was  made  by  counsel  against  a  corpora- 
tion to  induce  it  to  make  a  similar  distinction  to  the 
prejudice  of  corporations,  said  that  the  suggestion  was 
"not  fit  to  be  made."* 

§  233.  General  limitations  of  master's  liability  for  vice- 
principal  or  manager.— There  are  certain  principles  affecting 
the  liability  of  a  master,  which  are  equally  applicable, 
whether  the  American  or  the  English  rule  is  adopted,  and 
whether  the  agent,  for  whose  negligence  he  is  responsible 
to  servants,  is  called  a  manager  or  a  vice-principal.  In 
either  case,  the  master  is  responsible  for  all  the  acts  or  de- 
faults of  the  agents  in  his  capacity  as  a  manager,  or  "  vice- 
principal/'  and  for  no  others.  On  the  one  hand,  the  mas- 
ter is  responsible,  not  only  for  the  negligence  of  such  an 
agent  in  selecting  servants,'  selecting  or  inspecting  ma- 


^  Malone  v,  Hathaway,  64  N.  Y.  5. 
From  this  decision,  Church,  C.  J.,  and 
Rapallo,  J.,  dissented,  and,  as  we 
think,  very  rightly.  The  opinion  of  the 
Court  was  delivered  by  Alien,  J.,  a 
very  able  and  influential  judge,  whose 
bias  was.  however,  decidedly  in  favor 
of  employers,  and  whose  opinions  on 
such  questions  always  need  close 
scrutiny.  In  his  opinion  in  Wright  v. 
N.  Y.  Central  R.  Co.  (25  N.  Y.  562), 
rendered  long  before,  he  had  accepted, 
without  discussion  or  hesitation,  all 


the  worst  English  decisions,  and  as- 
serted, without  stating  any  reasons, 
doctrines  which  his  associates  after- 
wards unanimously  overrtiled  (Laning 
V.  N.  Y.  Central  R.  Co.,  49  N.  Y.  521). 
Where  the  master  is  constantly  absent, 
there  is  no  doubt  of  his  liability  for 
the  negligence  of  his  general  manager 
(Corcoran    v,  Holbrook,    59  N.   Y. 

517). 

'  Per  Evans,  J.,  in  a  teported  case, 

which  we  cannot  now  find. 

*  Antt^    $    204;    Laning    v.   N. 
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terials,  implements,  etc.^  and  giving  orders  which  the  serv- 
ants are  bound  to  obey*  but  also  for  the  general  manage- 
ment of  the  business,*  his  advice  or  statements  of  fact  con- 
cerning the  business/  his  failure  to  give  due  warning  of 
dangers,*^  and  in  short  for  every  act  which  he  does,  that 
would  naturally  fall  within  the  province  of  a  master  per- 
sonally conducting  the  business,  and  for  every  omission 
of  an  act  which  it  would  have  been  the  duty  of  the  master, 
if  personally  present,  to  do.*  On  the  other  hand,  the  mas- 
ter is  not  responsible  for  the  negligence  of  such  an  agent 
in  the  performance  of  acts  which  are  in  no  sense  part  of  a 
master's  work  and  are  precisely  upon  a  level  with  the  work 
of  the  other  servants.  When  the  manager  or  vice-princi- 
pal undertakes  work  in  simple  co-operation  with  other 
servants,  and  upon  precisely  the  same  footing  with  them, 
he  becomes,  for  the  time  being,  a  mere  fellow-servant  with 
them,  acting  as  such  J     Thus,  for  example,  a  conductor, 


Y.  Central,  &c.  R.  Co.,  49  N.  Y. 
521. 

*  Durldn  v.  Sharp.  88  N.  Y.  225; 
Ford  V,  Fitchburg^,  &c.  R.  Co.,  no 
Mass.  240;  practically  overruling 
Albro  V,  Agawam  Canal  Co.,  6  Cush. 

75. 

»  Union  Pacific  R.  Co.  v.  Fort,  17 

Wall.  553;  Mann  v.  Oriental  Print- 
works, II  R.  I.  I  $2 ;  Chicago,  &c.  R. 
Co.  V,  Bayfield,  37  Mich.  205 ;  Cook 
V.  Hannibal,  &c.  R.  Co.,  63  Mo.  397; 
Patterson  v,  Pittsbuigh,  &c  R.  Co., 
76Penn.  St.  389;  Bradley  v.  N.  Y. 
Central,  &c.  R.  Co.,  62  N.  Y.  99; 
Grizzle  v.  Frost,  3  Fost.  &  F.  622 
(Cockbum,  C.  J.). 

'  Conceded  in  Malone  v.  Hatha* 
way,  64  N.  Y.  5. 

*  Douglas  V.  Texas,  &c.  R.  Co., 
63  Texas,  564  [master  mechanic  di- 
recting plumber  to  do  work,  telling 
him  it  was  safe]. 

*  Smith  V.  Oxford  Iron  Co.,  42  N. 
J.  Law,  467. 


*  Compare  §  204,  ante^ 

'^  This  is  the  principle  asserted  in 
Crispin  v.  Babbitt  (81  N.  Y.  516), 
decided  by  four  judges,  three  dissent- 
ing. There,  a  manager  of  iron  works 
carelessly  let  steam  into  an  engine 
while  the  plaintiff  was  engaged  In 
working  upon  the  engine.  This  rul- 
ing was  followed,  simply  as  a  binding 
authority,  in  McCosker  v.  Long  Island, 
&c  R.  Co.  (84  N.  Y.  77),  where  the 
yard-master,  who  was  superintending 
the  movement  of  some  damaged  cars, 
negligently  and  at  the  wrong  moment 
signaled  to  the  engineer  of  the  train 
to  back  up,  and,  as  a  consequence,  the 
deceased  was  crushed  between  the 
cars.  The  court  said:  "The  negli- 
gence which  caused  the  injury  was  in 
no  sense  that  of  the  master.  In  moving 
this  train  the  yard-master  was  acting, 
not  as  the  agent  of  the  master,  in  the 
performance  of  the  master^s  duties; 
for  it  was  not  the  latter's  duty  to  effect 
the  moving  of  these  cars  and  safely 
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while  acting  as  such,  in  starting  or  delaying  the  train,  in 
warning  or  failing  to  warn  the  other  train  hands,  or  in  anj 
other  respect  performing  the  usual  duties  of  a  conductor, 
is  not,  under  the  American  rule,  a  fellow-servant  with  a 
brakeman  on  the  same  train.^  But  when  he  offers  to  as- 
sist the  brakeman  in  handling  his  brakes  or  in  coupling 
cars,  he  acts  only  as  a  fellow-servant :  such  work  being  no 
part  of  the  duty  of  a  conductor,  as  such.  If,  in  such  a 
case,  the  inferior  servant  should  distinctly  object,  however 
guardedly,  to  the  risk  involved  in  such  assistance,  the  com- 
mon master  should  be  held  liable,  in  case  the  superior  serv- 
ant insisted  on  taking  part  in  the  work,  since  his  superior 
authority  would  enable  him  to  overrule  the  objection,  and 
the  inferior  servant  could  not  be  expected  to  persist 
in  it. 

§  234.  Servants  must  be  in  same  common  employment— 
In  order  to  constitute  an  exception  to  the  general  rule  of 
the  master's  liability  for  the  negligence  of  his  servant,  it  is 
necessary  that  the  person  suffering  the  injury  should  be 
not  only  a  fellow-servant,  but  also  in  the  same  common 
employment^  with  the  servant  whose  negligence  has  caused 
the  injury.*     The  opinions  of  the  courts  have  generally 


move  them  to  the  repair  shop.  What 
the  yard-master  was  doing  was  the 
work  of  a  servant  in  the  department  of 
labor  and  duty  assigned  to  him  as 
such."  S.  P.  Brick  v.  Rochester,  &c. 
R.  Co.,  98  N,  Y.  21 1  [general  superin- 
tendent aiding  in  repair  of  railroad]. 
In  these  two  cases,  certainly  if  not  in 
all,  the  rule  seems  to  us  to  have  been 
erroneously  applied  to  work  of  super- 
iniendence.  It  was  clearly  misapplied 
in  Quinn  v,  N.  J.  Lighterage  Co.,  23 
Fed.  R.  363. 

^  Chicago,  &c.  R.  Co.  v,  Ross,  112 

U.  S.  377. 

»  Warburton  v.  Great  Western  R. 
Co.,  L.  R.  2  £xch.  30;  Gillenwaterv. 


Madison,  &c.  R.  Co.,  5  Ind.  339; 
Abraham  v,  Reynolds,  5  Hurlst.  &  N. 
143 ;  Ohio,  &c.  R.  Co.  v,  Hammersley, 
28  Ind.  371 ;  Toledo,  &c.  R.  Co.  v. 
Moore,  77  111.  217;  Mc Andrews  v. 
Bums,  39  N.  J.  Law,  117;  fiaird  v. 
Pettit,  70  Penn.  St.  477.  In  Mullan 
V.  Phila.  &c  S.  S.  Co.,  78  Penn.  St 
25,  it  was  held  to  be  a  question  for  the 
jury  whether  a  stevedore,  employed  by 
a  ship-owner  to  unload  a  vessel,  was 
a  fellow-servant,  in  a  common  em- 
ployment, with  the  mate,  whose  neg- 
ligence in  splicing  a  rope  occasioned 
an  injury  to  the  former.  If  the  steve* 
dore  was  a  "contractor,"  it  is  clear 
that  the  two  men  would  not  be  fellov^ 
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failed  to  distinguish  between  the  questions  of  what  con- 
stitutes a  fellow-servant  and  what  constitutes  a  common 
employment ;  and  in  many  cases  it  has  been  held  that  two 
servants  of  the  same  master  were  not  fellow-servants,  when 
all  that  was  really  meant  by  the  court  was  that  they  were 
not  in  the  same  common  employment     We  shall  endeavor 
to  classify  the  cases  according  to  their  real  meaning,  but  may 
*  not  be  always  able  to  succeed.     So  far  as  we  can  see,  the 
only  tests  as  to  fellow-service  are  the  common  service  of 
one  master  by  both  servants,  and  the  absence  of  any  such 
difference  of  grade  between  them  as  would  put  one  in  the 
position  of  a  master  over  the  other.    All  questions  as  to 
the  engagement  of  servants  of  the  same  master  in  such 
spheres  of  labor  as  to  bring  the  common  master  within  the 
rule  of  exemption,  or  to  exclude  him  therefrom,  belong  to 
the  realm  of  common  employment.      Thus,  sailors  em- 
ployed by  one   master  upon  two  ships,  are  fellow-serv- 
ants; but  they  are  not  in  the  same  common  employ- 
ment. 

§  235.  What  constitutes  common  employment.— It  is  not 
necessary,  in  order  to  establish  a  "  common  employment," 
that  the  two  servants  should  be  engaged  in  the  same  kind 
of  work,*  or  even,  according  to  the  English  rule,  in  the 
same  department.  It  is  held  to  be  enough,  if  they  are 
both  engaged  in  serving  the  same  master  in  the  same 
general  business,  aiming  at  one  general  result* 


servants  (see  Hass  v,  Fhila.  &c.  S.  S. 
Co.,  8S  Penn.  St.  269  [question  for 
jury]) ;  Shanny  v.  Androscoggin  Mills, 
66  Maine,  420  [employee  in  cotton 
mill  injured  while  using  defective 
machinery,  owing  to  negligence  of  the 
superintendent  in  supplying  it]. 

^  Charles  v.  Taylor,  L.  R.  3  C.  P. 
Div.  492,  where  plaintiff  was  em- 
ployed in  discharging  coal  at  defend- 
ant's wharf,to  be  used  in  their  brewery, 


and  while  so  engaged  was  injured  by 
the  negligence  of  some  of  defendant's 
other  servants  who  were  moving  bar- 
rels. Brett,  L.  J.,  says :  "  It  was  not 
necessary,  in  order  to  exempt  the  de- 
fendants, that  the  two  servants  should 
be  engaged  in  the  same  kind  of 
work." 

*  Bartonshill  Coal  Co.  v.  Reid,  5 
Macq.  H.  L.  266;  Bartonshill  Coal  Co. 
V,  McGuire,  Id.  300 ;  Ross  v.  N.  Y.  Cen- 
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§236.  Who  are  in  common  emplojrment.— Fellow-serv- 
ants are  engaged  in  a  common  employment  (for  the  pur- 
poses of  the  rule  now  under  consideration),  when  each  of 
them  is  occupied  in  service  of  such  a  kind  that  all  the 
others,  in  the  exercise  of  ordinary  sagacity,  ought  to  be 
able  to  foresee,  when  accepting  their  employment,  that  it 
may  probably  expose  them  to  the  risk  of  injury  in  case  he 
is  negligent.*  That  this  is  the  proper  test  is  evident  from 
the  reason  often  assigned  for  the  exemption  of  masters  from 
liability  to  their  servants,  viz.,  that  the  servant  takes  the 
risk  into  account  in  fixing  his  wages.  He  cannot  take 
into  account  a  risk  which  he  has  no  reason  to  anticipate  ; 
and  he  should  take  into  account  those  risks  which  the 
average  experience  of  his  fellows  has  led  them  as  a  class  to 
anticipate.* 

§  237.  Who  are  not  in  common  employment.— On  the 
other  hand,  the  mere  fact  that  two  servants  of  the  same 


tral,&c.  R.  Co.,  5  Hun,  488;  Sammon 
V.  N.  Y.  Central,  &c.  R.  Co.,  62  N.  Y. 
2$i ;  Smith  v.  Oxford  Iron  Co.,  42  N.  J. 
Law,  467;  The  Harold,  21  Fed.  Rep. 
428.  **  When  the  object  to  be  accom- 
plished is  one  and  the  same,  when  the 
employers  are  the  same,  and  the  sev- 
eral persons  employed  derive  their 
authority  and  their  compensation  from 
the  same  source,  it  would  be  extremely 
difficult  to  distinguish  what  constitutes 
one  department,  and  what  a  distinct 
department  of  duty  "  (per  Shaw,  C.  J., 
Farwell  v,  Boston  &  Worcester  R.  Co., 
4  Mete.  49). 

*  McAndrews  v.  Bums,  39  N.  J. 
Law,  117;  Baird  v,  Pettit,  70  Penn. 
St.  477 ;  Lalor  v,  Chicago,  &c.  R.  Co., 
52  111.  401 ;  Chicago,  &c.  R.  Co.  v. 
Murphy,  53  Id.  336;  Louisville,  &c. 
R.  Co.  V.  Robinson,  4  Bush,  507 
[brakeman  and  conductor  on  diffefent 
trains  of  same  company].  A  laborer 
shoveling  grain^  and  the  captain  of  a 


steam-tug  engaged  in  common  service 
of  operating  elevator,  are  in  common 
employment  (Baltimore  Elevator  Co. 
V,  Neal,  65  Md.  438).  One  who  had 
obtained  permission  from  the  station 
agent  of  a  railroad  corporation  to  come 
to  the  station  for  the  purpose  of  learn- 
ing telegraphy,  and  who  was  killed  by 
a  train,  was  held  to  be  in  common 
employment  with  station  agent  (Bar- 
stow  V.  Old  Colony  R.  Co.,  143  Mass. 

535). 

*  In  Bartonshill  Coal  Co.  v,  Mc- 

Guire  (3  Macq.  H.  L.  300),  Lord 
Chelmsford  said:  "There  may  be 
some  nicety  and  difficulty,  in  peculiar 
cases,  in  deciding  whether  a  common 
employment  exists ;  but  in  general,  by 
keeping  in  view  what  the  servant  must 
have  known  or  expected  to  have  been 
involved  in  the  service  which  he  un- 
dertook, a  satisfactory  conclusion  may 
be  arrived  at." 
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man  are  both  engaged  in  adding  to  his  wealth,  or  minister- 
ing to  his  tastes  or  comforts,  does  not  necessarily  bring 
them  within  the  definition  of  a  common  employment 
Thus,  where  a  merchant  carries  on  a  regular  trade  in  his 
store,  and  at  the  same  time  owns  a  ship,  the  clerks  in  his 
store  and  the  sailors  in  his  ship  are  clearly  not  in  a  common 
employment.  Indeed,  if  he  owns  two  ships,  a  sailor  in  one 
is  not  in  a  common  employment  with  a  sailor  in  the  other.^ 
Still  less  are  domestic  servants,  engaged  in  providing 
for  the  wants  of  their  employer  at  home,  in  a  common 
employment  with  his  clerks,  operatives,  or  other  servants 
in  his  business.  So  a  draftsman  is  not  in  the  same  common 
employment  with  a  man  excavating  a  cellar  below  the  same 
office.*  In  Georgia,  none  are  deemed  to  be  in  a  common 
employment  who  have  no  opportunity  to  use  precautions 
against  each  other's  negligence.' 

§  238.  Illinois  rule  as  to  common  employment — In  Illi- 
nois, in  order  to  constitute  servants  of  the  same  master 
^  fellow-servants  in  the  same  common  employment,"  it  is 
not  enough  that  they  were  engaged  in  doing  parts  of  some 
work  or  in  the  promotion  of  some  enterprise  carried  on  by 
the  master,  not  requiring  co-operation,  nor  bringing  the 
servants  together  in  such  personal  relations  that  they  could 
exercise  an  influence  upon  each  other,  promotive  of  proper 
caution  in  respect  of  their  mutual  safety,  but  it  is  essential, 
either  that  they  should  be  actually  co-operating,  at  the  time 
of  the  injury,  in  the  particular  business  in  hand,  or  that 
their  usual  duties  should  bring  them  into  habitual  associa- 
tion with  each  other,  so  that  such  proper  caution  would 
be  likely  to  result.*    Acting  upon  this  principle,  the  courts 

^  Connolly  z'.  Davidson,  15  Minn.  '  Cooper  i/.  MulHns,  30  Geo.  146. 

519.  ^  Chicago,  &c.  R.  Co.  v.  Moranda, 

»  Baird  v.  Pettit,  70  Penn.  St.  477 ;  93  HL  302 ;  Chicago,  &c.  R.  Co.  v. 

Texas,  &c.  R.  Co.  v.  Kirk,  62  Tex.  Snyder,  117  Id.  376.    In  the  following 

227  [track  repairer  and  stock  and  fiiel  cases  the  common  master  was  held 

agent].  exempt,  the  servants  strictly  co-oper- 
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of  Illinois  have  held  masters  responsible  to  their  servants 
for  the  negligence  of  fellow-servants  in  a  great  number  of 
cases  in  which,  if  we  were  to  believe  the  judges  who  follow 
the  English  doctrines,  such  decisions  could  not  be  made 
without  putting  a  stop  to  all  great  works  of  public  improve- 
ment in  the  state.  Thus,  a  laborer  employed  by  a  railroad 
company  in  its  shop  near  the  track  has  been  held,  under 
this  rule,  not  to  be  in  the  same  common  employment  with 
the  engineer  of  a  passing  train,  by  whose  n^ligence  he 
was  injured ;  ^  and  so  held  of  a  track  repairer  while  at  work 
on  the  track,  and  an  engineer  or  fireman  on  a  passing 
locomotive ; '  and  so  of  an  engineer  and  a  train  dispatcher, 


ating,  or  being  associated  together  in 
usual  duties.  Honner  v.  111.  Central 
R.  Co.,  15  111.  550  [one  of  several 
servants  engaged  in  adjusting  a  turn- 
table]; Gartland  v,  Toledo,  &c.  R. 
Co.,  67  IlL  498  [one  of  several  servants 
engaged  in  moving  cars] ;  Dl.  Central 
R.  fo.  V,  Cox,  21  III.  23  paborer  on 
wood  train;  negligence  of  its  en- 
gineer] ;  Chicago,  &c.  R.  Co.  v.  Keefe, 
47  Id.  108 ;  Sc  Louis,  &c.  R.  Co.  v. 
Blitz,  72  Id.  256  [laborer  on  construc- 
tion train ;  negligence  of  engineer  and 
conductor];  Toledo,  &c.  R.  Co.  v. 
Durldn,  76  111.  395  [laborer  or  shoveler 
on  gravel  train  injured  by  engineer's 
fault] ;  Chicago,  &c.  R.  Co.  v.  Murphy, 
53  Id.  336  [one  of  repair  gang  working 
at  station  yard — negligence  of  en- 
gineer of  switch  engine  constantly  en- 
gaged at  that  yard];  Columbus,  &c. 
R.  Co.  V,  Troesch,  68  IlL  545  [con- 
ductor at  yard  who  directed  and  assist- 
ed, injured  by  fault  of  switch  engine 
driver];  Valtezv.  Ohio,  &c.  R.  Co., 
85  111.  500  [car  repairer  at  station  and 
negligent  engineer,  in  charge  of  switch 
engine  at  same  station] ;  Chicago,  &c. 
R.  Co.  V,  Rush,  84  111.  571 ;  Illinois 
Central  R.  Co.  v,  Keene,  72  111.  512 
[brakeman  injured  by  fault  of  engineer 
on  same  train]. 


>  Ryan  v.  Chicago,  &c.  R.  Co.,  60 
IlL  171. 

*  Chicago,  &c.  R.  Co.  v,  Swett,4$ 
Id.  197;  Toledo,  &c.  R.  Co.v.O'Con- 
ner,  77  Id.  391 ;  Chicago,  &c  R.  Ca 
V.  Moranda,  supra.  See  Toledo,  &c 
R.  Co.  V,  Conroy,  61  IlL  162  [locomo- 
tive fireman  injured  by  defect  in  bridge 
unknown  by  him,  but  which  ouf^t  to 
have  been  known  to  the  other  servants 
of  the  company] ;  IlL  Central  R.  Ca 
V,  Patterson,  69  Id.  650  [engineer  ol 
passing  train ;  other  servant's  duty  to 
see  track  in  good  order;  complaint 
dismissed  for  contributory  n^^iigence^ 
A  laborer  engaged  in  ditching  a  track 
in  a  railroad  company's  yard  is  not  in 
a  common  employment  with  an  en- 
gineer, who  drives  his  engine  upon  him 
without  warning  (Pittsburgh,  &c  R. 
Co.  V.  Powers,  74  IlL  341) ;  Walker,  C 
J.,  saying  that  the  rule  of  common  em- 
ployment of  servants  applies  only 
*'  where  they  are  engaged  in  the  same 
department  of  business."  In  Garrahy 
V.  Kansas  City,  &c.  R.  Co.  (25  Fed. 
Rep.  258),  the  rule  was  applied  to  the 
case  of  a  common  laborer  engaged  in 
distributing  iron  rails  along  a  track, 
under  the  control  of  a  foreman,  injured 
by  another  servant  in  charge  of  a 
switch  engine,  not  used  in  carrying 
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negligent  in  regulating  the  movements  of  trains  by  tele- 
graphic orders  or  otherwise ;  ^  and  an  engineer  or  brake- 
man,  and  a  foreman  sending  out  an  unsafe  locomotive,* 
or  car.*  The  master  has  been  held  liable  to  a  brakeman 
on  a  passing  train,  injured  by  an  awning  placed  in  danger- 
ous proximity  to  passing  trains ;  ^  and  to  a  brakeman  injured 
by  a  defective  ladder  on  a  freight-car ;  ^  also  to  a  fireman 
on  a  passing  locomotive  injured  by  a  mail  catcher  placed 
too  near  the  track/ 

§  239.  Illustrations  of  common  emplojrment.— Leaving  for 
the  present,  the  *'  fellow-servants  '*  question  out  of  view,  an 
engineer  upon  a  railroad,  who  is  obviously  in  the  same 
common  employment  with  the  conductor  '^  and  brakemen  ® 
on  his  train,  is  also,  though  less  obviously,  in  a  common 


these  rails,  but  transferring  cars  from 
one  place  to  another. 

^  Chicago,  &c.  R.  Co.  v.  McLallen, 
S4  DL  109.  But  this  case  could  stand 
on  the  principle  of  §  204  or  §  226. 

'  Chicago,  &c.  R.  Co.  v.  Shannon, 
43  IlL  338  [locomotive  boiler  burst, 
injuring  brakeman]. 

*  Toledo,  &c.  R.  Co.  v,  Ingraham, 
77  ni  309;  s.  P.  Toledo,  &c  v.  Fred- 
ericks, 71  Id.  294  [switchman  recov- 
ered for  car-inspector's  permitting  a 
car  to  go  out  on  the  road  with  draw- 
bar too  short] ;  Toledo,  &c.  R.  Co.  v. 
Moore,  77  Id.  217  [engineer  injured  by 
explosion  of  engine;  not  fellow-serv- 
ant with  those  whose  duty  it  was  to 
inspect  and  keep  engine  in  order]; 
Chicago,  &c.  R.  Co.  v,  Taylor,  69  Id. 
4^1  [station  agent  and  switchman  at  a 
station ;  other  servants  neglecting  to 
see  that  cars  had  proper  lights  and 
proper  brakes] ;  Norway  v,  Jansen,  52 
^^-  373  [sailor  on  schooner  not  fellow- 
servant  with  other  servants  whose  duty 
it  was  to  see  that  rigging  and  tackle 
were  in  good  order  before  sending  out 
vessel].    But  these  cases  might  per- 


haps an  stand  upon  the  principle  that 
the  master  is  bound  to  inspect  ma- 
chinery, materials,  etc. 

*  111.  Central  R.  Co.  v.  Welch,  52 
111.  183. 

'  Chicago,  &c.  R.  Co.  v.  Jackson^ 
55  Id.  492. 

*  Chicago,  &c  R.  Co.  v,  Gregory, 
58  Id.  272. 

*  Ragsdale  v,  Memphis,  &c.  R.  Co., 
3  Baxter  [Tenn.],  426,  where  McFar- 
land,  J.,  points  out  that  it  was  a  case 
where  the  superior  servant  charged 
negligence  upon  the  inferior.  See  a 
similar  case,  St.  Louis,  &c.  R.  Co.  v, 
Morgart,  45  Ark.  318. 

"  Plaintiff  was  employed  by  the 
defendants  to  load  cars  with  sand  and 
gravel,  and  was  conveyed  to  and  from 
his  home  every  day  free  of  charge,  it 
being  understood  that  he  was  to  assist 
as  brakeman ;  and  w^hile  coming  home, 
through  the  negligence  of  the  engineer, 
he  was  injured.  Held,  that  the  de- 
fendant was  not  responsible  (Russell  v. 
Hudson  River  R.  Co.,  17  N.  Y.  134). 
See  a  similar  case,  Moran  v.  N.  Y. 
Centra],  &c,  R.  Co.  67  Barb.  96. 
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employment  with  the  engineer  and  conductor^  or  other  train- 
hands  *  on  another  train,  with  the  switch-tenders  on  the  road, 
with  men  employed  to  repair  the  machinery,*  with  men  em- 
ployed to  couple  the  cars*  or  to  load  them,*  and  with  the 
Station-masters.  So  a  brakeman  is  in  the  same  common  em- 
ployment with  a  switchman  in  the  service  of  the  same  rail- 
road company,*  with  an  inspector  of  the  machinery  and  cars,^ 
with  a  car  repairer,®  and  with  a  station-master.*  So  is  a 
flagman  with  a  switch-tender ;  *^  and  a  man  employed  upon 
the  track,  either  to  keep  it  in  repair,  or  to  watch  for  trains, 
is  in  the  same  common  employment  with  the  engineer," 


*  Farwcll  v,  Boston  &  Worcester 
R.  Co.,  4  Mete.  49. 

*  Wabash,  &c.  R.  Co.  v.  Gordon, 

17  111.  App.  63. 

*  East  Tenn.  &c.  R.  Co.  v.  Gurley, 
12  Tenn.  46:  Hard  v.  Vermont,  &c. 
R.  Co.,  32  Verm,  473.  In  the  latter 
case  Pierpont,  J.,  said :  *'  All  who  are 
engaged  in  accomplishiogthe  ultimate 
purpose  in  view,  that  is,  the  running 
of  the  road,  must  be  regarded  as  en- 
gaged in  the  same  general  business 
within  the  meaning  of  the  rule.''  But 
this  case  appears  to  be  overruled  by 
the  later  one  of  Davis  v.  Central  Vt. 
R.  Co.,  55  Verm.  84,  where  the  de- 
fendant corporation  was  held  liable 
for  the  death  of  a  fireman,  caused  by 
the  washing  out  of  a  culvert  which 
was  in  an  improper  condition  in  con- 
sequence of  the  negligence  of  defend- 
ant's bridge-builder  and  road  master, 
the  court  pointing  out  that  the  duties 
of  the  latter  were  those  of  a  mas- 
ter. 

*  Wilson  V,  Madison,  &c.  R.  Co., 

18  Ind.  226. 

'  Chicago,  &c.  R.  Co.  v.  Keefe,  47 
ni.  108. 

*  Ponton  V,  Wilmington,  &c.  R. 
Co.,  6  Jones  Law  [N.  C],  245  ;  Slattery 
V.  Toledo,  &c.  R.  Co.,  23  Ind.  81. 


'  Columbus,  &c.  R.  Co.  v.  Webb, 
12  Ohio  St  475.  See  Manville  «. 
Cleveland,  &c.  R.  Co.,  11  Ohio  St. 
417.  But,  under  the  ^  *•  American  rule," 
a  car  inspector,  acting  as  such,  is  not 
a  fellow- sirvattt  with  train  hands, 
but  represents  the  master  in  his 
work. 

»  Besel  V,  N.  Y.  Central,  &c,  R. 
Co.,  70  N.  Y.  171. 

*  Hodgkins  v.  Eastern  R.  Co.,  119 
Mass.  419 ;  followed  in  Clifford  v.  Old 
Colony  R.  Co.,  141  Mass.  564  [section 
hand  injured  through  negligence  of 
section-boss  and  engineer  of  a  ^  wikl 
train"]. 

^^  Sammon  v,  N.  Y.  &  Harlem  R. 
Co..  62  N.  Y.  251. 

» 1  McEniry  v.  Waterford,  &c.  R. 
Co.,  8  Irish  C.  L.  312.  Plaintiff  was 
employed  by  the  defendant  in  keeping 
its  track  in  repair,  by  following  certain 
trains  in  a  hand  car  over  a  portion  of 
the  track,  reporting  defects,  etc 
While  so  doing  he  was  overtaken  and 
ran  over  by  a  train  of  defendants, 
called  a  stake  train,  running  in  the 
evening  without  notice  or  lights.  Held^ 
that  the  defendant  was  not  liable 
(Coon  V,  Syracuse,  &c.  R.  Co.,  5  N. 
Y.  492) ;  s.  P.  Blake  v,  Maine  Central 
R.  Co.,  70  Maine,  60. 
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conductor,^  and  fireman  *  of  a  train  belonging  to  the  com- 
pany by  which  he  is  employed.  So  men  employed  in 
working  a  mine,  though  some  of  them  work  entirely  above 
ground,  and  others  entirely  below  ground,  are  within  the 
rule ;  •  and  many  other  examples  may  be  found  in  the  re- 
ports.*   The  doctrine  has  been  pushed  so  far  that  it  ap- 


*  V^aller  v.  Southeastern  R.  Co., 
2  Hurlst.  &  C.  102;  see  also  Love- 
grove  V.  Brighton,  &c.  R.  Co.,  16  C. 
B.  N.  S.  669  (distinguished  in  Ekner 
V.  Locke,  139  Mass.  575. 

■  Whaalan  v.  Mad  River,  &c.  R. 
Co.,  8  Ohio  St.  249. 

'  The  plaintiffs  intestate,  being 
then  a  servant  of  the  defendants,  was 
ascending  from  a  coal  mine  in  the 
cradle  of  a  shaft.  The  motion  of  the 
cradle  was  controlled  by  an  engineer 
in  the  service  of  the  defendants.  His 
duties  were  wholly  performed  above 
ground,  and  were  of  an  entirely  differ- 
ent kind  from  those  of  the  deceased, 
who  worked  in  the  mines.  Through 
the  engineer's  negligence  the  cradle 
was  overturned,  and  the  servant  was 
thrown  out  and  killed.  Held,  that  the 
engineer  and  the  deceased  were  fel- 
low-servants in  a  common  employ- 
ment, and  therefore  that  the  defend- 
ants were  not  liable  (Bartonshill  Coal 
Co.  V.  Reid,  3  Macq.  H.  L.  26i5 ; 
Bartonshill  Coal  Co.  v.  McGuire,  Id. 
300).  An  employee  of  the  defendant, 
a  mining  company,  was  engaged  in 
putting  up  a  water-pipe  in  an  escai>e- 
ment  shaft,  275  feet  deep.  While  on 
a  scaffold,  175  feet  below  the  surface, 
he  was  struck  and  killed  by  a  board, 
which  slipped  from  a  rope  which  D., 
a  **  shift  boss,"  was  lowering  into  the 
shaft  from  the  surface.  Held,  that  the 
Jicghgcnce,  if  any,  whereby  the  dece- 
dent was  killed,  was  that  of  a  fellow- 
servant  in  a  common  employment,  and 
that  defendant  was  not  liable  (Lin- 


coln Coal  Co.  V.  McNally,  15  111.  App. 
181).  The  plaintiff  was  employed 
as  a  servant  by  the  defendants,  in 
a  coal  mine.  Directly  over  the  spot 
where  the  plaintiff  was  at  work,  was  a 
large  stone,  which  was  about  ready  to 
fall.  The  underlooker  noticed  the 
fact,  and  he  should  have  taken  mea- 
sures to  prevent  the  stone  falling. 
This  he  did  not  do,  and  the  stone 
falling  sooner  than  was  expected,  in- 
jured the  plaintiff.  The  defendants 
were  not  aware  of  the  condition  of  the 
roof  of  the  mine;  and  it  did  not  ap- 
pear that  they  were  guilty  of  negli- 
gence in  the  selection  of  the  under- 
looker. Held,  that  the  defendants 
were  not  liable,  as  the  plaintiff  and 
the  underlooker  were  fellow-servants 
(Hall  V,  Johnson,  9  Hurlst.  &  C. 
589).  This  case  is  of  no  authority  in 
most  American  courts.  See  §  204  on 
Delegation  and  Inspection  (Durkin  v. 
Sharp,  88  N.  Y.  203). 

*  The  plaintiff  was  employed  by  a 
railway  company  to  do  carpenter  work 
on  their  cars.  Some  porters,  also  in 
the  service  of  the  company,  in  shifting 
a  locomotive  by  means  of  a  turn-table, 
negligently  injured  the  plaintiff.  Held, 
that  the  porters  and  carpenter  were 
fellow-workmen  in  a  common  employ- 
ment (Morgan  v.  Vale  of  Neath  R. 
Co.,  5  Best  &  Smith,  570;  affirmed. 
Id.  740;  Law  Rep.  i  Q.  B.  149). 
Blackburn,  J.,  said  (and  Erie,  C.  J., 
repeated  his  language  with  approval 
on  the  appeal)  :  "  There  are  many 
cases  where  the  immediate  object  on 
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pears  to  be  settled  that  workmen  employed  by  a  railroad 
company  upon  its  track  or  depots,  and  carried  free  to  and 
from  their  work,  as  part  of  their  contract  for  service,  upon 
trains  in  the  management  of  which  they  do  not  in  the 
least  degree  participate,  are  in  a  common  employment 
^  with  the  engineer  and  other  servants  in  charge  of  the  train,^ 
and  with  switchmen  upon  the  track,^  and  therefore  that 
the  company  is  not  liable  to  the  former  class  of  servants 
for  the  negligent  management  of  the  train  by  fellow-serv- 
ants of  the  latter.  If  the  servants  thus  traveling  were  not 
carried  in  pursuance  of  their  contract  for  service,  even 
though  they  traveled  under  a  free  pass  which  would  not 
have  been  given  to  them  but  for  thejr  service,  they  are  not 
in  service  during  their  journey,  and  therefore  are  not  de- 
barred from  recovery  for  injuries.*    And  in  Pennsylvania, 


which  the  one  servant  is  employed 
is  very  dissimilar  from  that  on  which 
the  other  is  employed,  and  yet  the 
risk  of  injury  from  the  negligence  of 
the  one  is  so  much  a  natural  and 
necessary  consequence  of  the  employ- 
ment which  the  other  accepts,  that  it 
must  be  included  in  the  risks  which 
are  to  be  considered  in  his  wages" 

(lb.). 

*  Boldt  V.  N.  Y.  Central  R.  Ca, 
18  N.  Y.  432;  Ryan  v,  Cumberland 
Valley  R.  Co.,  23  Penn.  St  384; 
Gillshannon  v,  Stoney  Brook  R.  Co., 
10  Cush.  228;  Seaver  v.  Boston  & 
Maine  R.  Co.,  14  Gray,  466;  Whaalan 
V.  Mad  River,  &c.  R.  Co.,  8  Ohio  St. 
249;  Ross  V.  N.  Y.  Central  R. 
Co.,  5  Hun,  488  [surveyor  injured 
through  negh'gence  of  conductor  of  a 
train  upon  which  he  was  traveling 
free  to  his  workj.  See  McQueen  v. 
Central,  &c.  R.  Co.,  30  Kans.  689 
[plaintiff^  a  painter  in  defendant's  em- 
ployment, injured  while  riding  free 
upon  a  *'  steam  hand  car"].  The  law 
was  formerly  otherwise  construed  in 


Indiana.  But  the  Supreme  Court  of 
Indiana  has  overruled  its  earlier  de- 
cisions, and  declared  the  law  in  con- 
formity with  the  adjudications  else- 
where (Columbus,  &C.  R.  Co.  v. 
Arnold,  31  Ind.  174;  overmling  Gil- 
lenwater  v.  Madison,  &c  R.  Co.,  5 
Ind.  339;  Fitzpatrick  v.  New  Albany, 
&c.  R.  Co.,  7  Ind.  436).  s.  P.  Capper 
V.  Louisville,  &c.  R.  Co.,  103  Ind.  305 
[workman  on  tunnels]. 

'  Gilman  v.  Eastern  R.  Co.,  10 
Allen,  233;  Tunney  v.  Midland  R. 
Co.,  Law.  Rep.  i  C.  P.  291;  Vick  v, 
N.  Y.  Central,  &c.  R.  Co.,  95  N.  Y. 
267. 

*  The  cases  upon  this  question  are 
reviewed  in  State  v.  Western  Mary- 
land R.  Co.  (63  Md.  433),  where  Stohe, 
J.,  points  out  that  they  aO  agree  in 
this,  "  that  if  the  plaintiff  is  not  at  the 
time  of  the  accident  engaged  tn  tks 
actual  service  of  the  company^  or  in 
some  way  connected  with  such  service^ 
the  company  is  liable  for  the  negli- 
gence of  its  employees."  In  that  case 
it  appeared  that  aI,  who  was  a  brake- 
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it  is  held  that  a  servant  who  accepts  reduced  wages,  in 
consideration  of  being  allowed  to  travel  upon  the  road  to 
and  from  his  work,  is  not  in  service  while  thus  travel- 
ing.* 

§  240.  Illustrations  of  fellow-servants  in  common  employ- 
ment under  English  rule.— In  courts  adopting  the  English 
rule,  it  has  been  held  that  in  the  following  instances  serv- 
ants were  fellow-servants  in  a  common  employment,  and 
therefore  that  the  injured  servant  could  not  recover  from 
the  common  master  for  the  negligence  of  the  others :  a 
telegraph  operator  and  conductor  of  a  train  (both  negli- 
gent), and  a  fireman  on  the  train ;  •  the  night  watchman  at 
a  crossing  killed  through  the  negligence  of  the  conductor 
of  a  backing  train,  in  failing  to  expose  rear  lights  or  give 
warning ; '  a  station  agent,  having  general  charge  of  the  tracks 
about  a  station,  negligently  leaving  cars  on  main  track,  and 
the  engineer  of  a  train  running  over  it  ;*  the  conductor  of  a 


man  on  defendant's  road,  was  accns- 
tomed,  after  his  work  was  over  on 
Saturday,  to  go  on  a  train  from  U.  to 
B.,  to  see  his  family,  with  the  permis- 
sion of  the  conductor  of  the  train,  and 
on  a  pass  with  the  conductor  of  A.'s 
train    held    for   himself  and    crew. 
While  riding  on  Sunday  to  B.,  on  the 
conductor's  pass,  in  the  caboose  car 
of  a  freight  train,  A.  was  killed  by  a 
collision  caused  by  the  negligence  of 
the  employees  of  the  company.     It 
was  held  that  A.,  at  the  time  of  the 
collision,.was  not  acting  in  the  service 
of  the  company,  but  was  substantially 
a  stranger,  and  entitled  to    all  the 
privileges  he  would  have  had  if  he  had 
not  been  an  employee,  and  the  fact  that 
he  was  riding  on  an  employee's  pass 
did  not  alter  the  case,  a  carrier  of  a 
free  passenger  being  held  to  the  same 
degree  of  care  as  where  fare  is  paid 
(lb.). 


*  O'Donnell  v,  Allegheny  Valley 
R.  Co.,  59  Penn  St.  239,  which  case» 
however,  is  declared  to  be  ^'  not  sound 
law,"  in  Vick  v.  N.  Y.  Central,  &c.  R. 
Co.,  supra, 

■ »  Slater  v.  Jewett,  85  N.Y.  61;  dis- 
tinguished in  Sheehan  v,  N.  Y.  Cen- 
tral, &c.  R.  Co.  (91  N.  Y.  332) ;  on  the 
ground  that,  in  the  former  case,  de- 
fendant's rules,  requiring  notice  to  its 
employees  of  changes  in  the  time  of 
trains,  provided  for  all  supposable 
contingencies,  gnd  only  failed  by  rea- 
son of  the  omission  of  duty  of  a  fel- 
low-senrant  of  the  plaintifiF;  whereas, 
in  the  latter,  the  rules  of  the  defend- 
ant were  inadequate. 

*  Chicago,  &c.  R.  Ca  v,  Geary, 
no  111.  384. 

*  Brown  v,  Minneapolis,  &c.  R. 
Co.,  31  Minn.  553  (Gilfillan,  C.  J.,  dis- 
senting). 
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gravel  train  negligently  starting  it,  without  notice,  and  in- 
juring a  laborer  shoveling  gravel  therefrom;^  conductor 
and  coal  miner  employed  by  mining  company,  detailed  to 
work  at  repairing  break  in  railway;*  negligent  car  inspec- 
tor and  brakeman  ;*  the  negligent  conductor  of  a  train  and 
a  brakeman  thereon ;  *  a  train  dispatcher  negligently  send- 
ing oflf  one  train,  and  a  brakeman  on  another  train  injured 
by  the  consequent  collision ;  *  the  yard-master  of  a  railroad 
company  and  an  employee  engaged,  under  his  supervision 
and  control,  in  handling  disabled  cars,  during  which  opera- 
tion he  was  injured  through  the  former's  negligence;*  a 
workman  in  a  railroad  shop,  setting  the  valve  of  a  boiler, 
and  other  workmen  in  the  shop,  through  whose  negligence, 
in  prior  stages  of  the  work,  the  boiler  exploded ; '  engineer 
and  negligent  road-master  or  track  repairer;®  fireman  and 


*  Heine  v,  Chicago,  &c.  R.  Co.,  58 
Wise.  525;  McGowan  v.  St.  Louis, 
&c.  R.  Co.,  61  Mo.  528  [conductor  of 
construction  train  and  laborers  em- 
ployed upon  the  same]. 

'  Cumberland  Coal,  &c,  Co.  v, 
Scally,  27  Md.  589. 

^  Mackin  v,  Boston,  &c.  R.  Co., 
135  Mass.  201 ;  Michigan,  &c.  R.  Co. 
V.  Smithson,  45  Mich.  212;  Smith  z^. 
Flint,  &c.  R.  Co.,  46  Id.  258;  Ballou 
V,   Chicago,  &c.   R.  Co.,   54   Wise. 

257. 

*  Pease  v,  Chicago,  &c.  R.  Co.,  61 
Wise.  163,  expressly  adopting  the 
English  rule;  Hayes  v.  Western  R. 
Co.,  3  Cush.  270;  Waller  v.  South 
Eastern  R.  Co.,  2  Hurl.  &  C.  102 
["guard"  of  train  and  **gauger"  of 
plate  layers]. 

'  Robertson  v,  Terre  Haute,  &c. 
R.  Co.,  78  Ind.  ^^ ;  contra^  as  to  neg- 
ligent train  dispatcher  and  fireman 
(Crew  V,  St.  Louis,  &c.  R.  Co.,  20 
Fed.  Rep.  87).  The  real  point  at 
issue  was  apparently  not  raised  in  the 
former  case.    Blessing  v,  St.  Louis, 


&c.  R.  Co.,  77  Mo.  410  [engineer  and 
train  dispatcher]. 

'  McCosker  v.  Long  Island  R. 
Co.,  84  N.  Y.  77;  simply  follow- 
ing Crispin  V.  Babbitt,  81  N.  Y. 
516. 

*  Murphy  v,  Boston  &  A.  R.  Co., 
88  N.  Y.  146;  distinguishing  Fuller  v. 
Jewett  (80  Id.  46) ;  which  Andrews, 
C.  J.,  says,  "is  a  distinct  authority  for 
the  proposition  that,  if  this  locomotive 
had  been  sent  out  from  the  shop,  and 
afterwards  exploded  while  in  use  on 
the  defendant's  road,  injuring  the  en- 
grineer  or  other  servants  of  the  de- 
fendant, the  company  would  have 
been  responsible."  See  St.  Louis,  &c. 
R.  Co.  V.  Harper  (44  Ark.  524),  where 
a  watchman  was  injured  by  the  explo- 
sion of  a  locomotive  boiler,  and  the 
court  laid  down  the  rule  that  the  fore- 
man of  the  boiler-making  department, 
who  had  superintended  the  repairs  of 
the  boiler  in  question,  represented  the 
master  in  respect  of  the  duty  of  fur- 
nishing a  safe  engine. 

>  Walker  v,  Boston,  &c.  R.  Co., 
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negligent  master  machinist ;  ^  fireman  and  negligent  track 
repairer;*  the  negligent  ** agent  and  manager"  of  an  ex- 
press company  (not  a  **  vice-principal "),  and  one  loading 
a  wagon  which  the  former  was  driving;*  seamen  using  a 
scafTold,  and  riggers  negligently  constructing  it;*  laborer 
and  captain  of  steam-tug,  both  engaged  in  operating  a 
grain  elevator;*^  and  a  laborer  and  a  foreman,  also  super- 
intendent of  city  sewers/ 

§  241.  Illustrations  of  fellow-servants  in  common  employ- 
ment under  all  rules.— In  courts  holding  to  the  more  liberal 
American  rule,  or  in  other  courts,  in  cases  not  inconsistent 
with  that  rule,  a  negligent  locomotive  engineer  was  held  to 
be  a  fellow-servant  in  a  common  employment  with  a  fireman 
on  the  same  engine.^  with  any  servant  riding  free  on  the  same 
train,  to  or  from  his  work,®  with  a  workman  engaged  in  un- 


128  Mass.  8;  Ohio,  &c.  R.  Co.  v, 
Collam,  73  Ind.  261 ;  Lovejoy  v,  Bos- 
ton, &C.  R.  Co.,  125  Mass.  79  [engi- 
neer and  track  inspector]. 

^  Columbus,  &c.  R.  Co.  v,  Arnold, 
31  Ind.  174. 

'  King  V.  Boston,  &c.  R.  Co.,  9 
Cush.  112. 

»  Dwyer  v,  American  Exp.  Co., 
55  Wise.  453;  Conway  v,  Belfast,  &c 
R.  Co.,  II  Irish  R.  C.  L.  345  [general 
traffic  manager  and  milesman]. 

^  Pickett  V.  Atlas  Steamship  Co., 
12  Daly,  441 ;  Colton  v,  Richards,  123 
Mass.  484  [mason  and  a  workman 
employed  to  build  a  staging  for  him] ; 
Killeat'.  Faxon,  125  Id.  485  [copper- 
smith injured  by  fall  of  staging  erected 
for  himj. 

*  Baltimore  Elevator  Co.  v,  Neal, 
65  Md.  438;  Charles  v,  Taylor,  L.  R. 
3  C.  P.  Div.  492  [laborer  unloading 
coals  from  barge,  and  another  lifting 
barrels] ;  Johnson  v.  Boston  Tow-boat 
Co.,  135  Mass.  209  [master  of  a  lighter 
and  one  of  the  crew]. 


•  Conley  v,  Portland,  78  Maine, 
217.  For  other  cases  in  Massachusetts, 
see  O'Brien  v,  Boston,  &c.  R.  Co.,  138 
Mass.  387  [foreman  of  railroad  gang, 
and  one  of  the  men] ;  McGee  v.  Bos- 
ton Cordage  Co.,  139  Mass.  445  [re- 
pairer of  dangerous  machine,  and  boy 
running  it] ;  Leary  v,  Boston  &  A.  R. 
Co.,  139  Mass.  580  [foreman  of  freight 
house,  and  truckman  ordered  by  him 
to  duty  as  fireman] ;  Kenney  v.  Shaw, 
133  Mass.  501  [workman  blasting  in 
quarry,  injured  by  obeying  order  of 
man  in  charge]. 

'  Bull  V.  Mobile,  &c.  R.  Co.,  67 
Ala.  206;  Nashville,  &c.  R.  Co.  v, 
Handman,  13  Lea,  423 ;  Nashville,  &c. 
R.  Co.  V,  Wheless,  10  Id.  741 ;  Sum- 
merhays  v,  Kansas  Pac.  R.  Co.,  2 
Colo.  284;  Murray  T/.  South  Carolina 
R.  Co.,  I  McMullan  Law,  385 ;  Henry 
V,  Lake  Shore,  &c.  R.  Co.,  49  Mich. 
495 ;  St.  Louis,  &c.  R.  Co.  v.  Britz,  72 
111.  256. 

"  Abend  v.  Terre  Haute,  &c.  R. 
Co.,  Ill  111.  202  [blacksmith  going  to 
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loading  the  train/  with  the  engineer  •  brakeman  •  or  fire- 
man,* on  another  train,  with  a  track-repairer  on  a  hand-car/ 
with  a  signalman  on  the  track/  with  a  switch-tender/ 
with  a  car-coupler/  with  a  station  agent  •  and  yard-master/* 
with  a  car-repairer  and  cleaner  in  the  railroad  yard,"  with 
a  laborer  repairing  the  track,"  with  a  detective  employed 
by  the  company  walking  on  the  track,"  and,  finally,  with 
any  employee  of  the  railroad  company,  including  specific* 
ally  the  general  superintendent,  the  supervisor  of  the  road, 
a  section-boss  and  a  common  laborer/*  A  negligent  switch- 


repair  wrecked  train] ;  Dallas  v.  Gulf, 
&c.  R.  Co.,  61  Id.  196  [person  em- 
ployed to  watch  ties  along  road,  rid- 
ing on  train  under  orders]  \  Smith  v, 
Memphis,  &c.  R.  Co.,  18  Fed.  Rep. 
304  [switchman  ordered  to  ride  on 
engine];  Kumlerz/.  Junction  R.  Co., 
33  Ohio  St.  1 50  [car-loader  on  gravel 
train];  Ohio,  &c.  Co.  v,  Tindall,  13 
Ind.  366  [shoveler  on  gravel  train] ; 
Houston  V.  Texas,  &c.  R.  Co.,  62  Tex. 
367  [section-hand]. 

^  St.  Louis,  &c.  R.  Co.  V,  Shackel- 
ford, 42  Ark.  417. 

*  Chicago,  &c.  R.  Co.  v.  Doyle,  60 
Miss.  977. 

»  Wright  V,  N.  Y.  Central  R.  Co., 
25  N.  Y.  562.  A  brakeman  working 
a  switch  in  order  to  enable  his  train  to 
pass  from  one  track  to  another  is  a 
fellow-servant  in  the  same  common 
employment  with  an  engineer  in  charge 
of  the  engine  drawing  another  train 
(Randall  v,  Baltimore,  &c.  R.  Co.,  109 
U.  S.  478).  The  negligent  engineer  on 
a  moving  passenger  train,  and  a  brake- 
man  of  a  freight  train  at  a  station, 
sent  forward  to  display  danger  signals 
to  the  former,  are  in  the  same  com- 
mon employment  (East  Tenn.  &c.  R. 
Co.  V,  Rush,  15  Lea  [Tenn.],  145; 
Louisville,  &c.  R.  Co.  v,  Robinson,  4 
Bush,  507). 


*  Wabash,  &c.  R.  Co.  v.  Coakiing, 
15  111.  App.  157. 

'  So  held  where  no  headlight  was 
shown  (Penn.  R.  Co.  v.  Wachter,  60 
Md.  395  ;  s.  P.  ColUns  v.  St  Paul.  &c. 
R.  Co.,  30  Minn.  31.  Otherwise  if 
the  company  had  failed  to  furnish  a 
proper  headlight  (Id.). 

*  Kennedy  v.  Manhattan  R.  Co., 
33  Hun,  457. 

T  Randall  v.  Baltimore,  &&  R.C0., 
109  U.  S.  478;  Chicago,  &c  R.  Co., 
V,  Henry,  7  111.  App.  322;  Satteriy  v. 
Morgan,  35  La.  Ann.  1166;  Fowler, 
V.  Chicago,  &c.  R.  Co.,  61  Wise.  159; 
Farwell  v.  Boston,  &c.  R.  Co.,  4  BAetc. 
(Mass.)  49;  s.  P.  Gardner  v.  Mich. 
Central  R.  Co.,  58  Mich.  584  [brake- 
man  and  switchman]. 

"  Fowler  V.  Chicago,  &c  R.  Co., 

61  Wise.  159. 

*  Evans  v.  Atlantic,  &c.  R.  Co., 

62  Mo.  49. 

1  ^  Evans  v.  Atlantic,  &c.  R.  Ca, 
62  Mo.  49. 

*  *  Texas,  &c.  R.  Co.  v.  Hanrington, 
62  Tex.  597 ;  Chicago,  &c.  R.  Co.  v. 
Murphy,  53  111.  336. 

* »  Gormley  v.  Ohio,  &c.  R.  Co.,  73 
Ind.  31. 

» »  Pyne  v,  Chicago,  &c.  R.  Co.,  54 
Iowa,  223  [engineer  ran  over  him]. 

1*  Mobile,  &C.  R.  Ca  V.  Smith,  59 
Ala.  245. 
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tender,  and  the  engineer,^  fireman,'  or  the  baggage-master 
on  a  train,®  or  flagman  at  a  crossing,*  or  car-repairer  in  yard,* 
are  in  a  common  employment  under,  the  rule.  The  negli- 
gent fireman  of  a  locomotive  stands  in  the  same  relation 
with  a  brakeman  on  the  train,*  or  engaged  in  shunting  it,^ 
and  with  a  track-repairer.®  A  switchman,  engaged  in 
coupling  cars  and  other  employees  negligently  load- 
ing the  same  are  in  the  same  common  employ ment,®  so 
are  brakemen  and  persons  loading  the  train.*®  So  are 
a  negligent  baggage-master  and  the  conductor  of  the 
train.**  So,  as  to  a  negligent  engine-stripper  and  a  yard- 
hand,  co-operating  in  the. removal  of  a  dome  from  a  loco- 
motive." The  same  relation  exists  between  the  engineer 
of  a  hoisting-engine  at  a  mine  and  a  miner  excavating  the 
shaft  and  loading  rock;  *®  between  a  road-man  employed 
in  a  mine  and  a  miner ; "  a  workman  engaged  in  haul- 
ing rock   by  means  of  a   team    and    other    employees 


^  Walker  v.  Boston  &  Maine  R. 
Co.,  128  Mass.  8  [switch  left  open]. 

*  Harvey  v.  N.  Y.  Central,  &c.  R. 
Co.,  88  N.  Y.  481 ;  Galveston,  &c.  R. 
Co.  V.  Faber,  63  Tex.  344. 

*  Roberts  v,  Chicago,  &c.  R.  Co., 
33  Minn.  2x8  [misplaced  switch]. 

*  Sammon  v,  N.  Y.  Central,  &c. 
R.  Co.,  62  N.  Y.  251 ;  affi'd,  38  N.  Y. 
Superior,  414. 

»  Clark  V.  St.  Paul,  &c.  R.  Co.,  28 
Minn.  128. 

*  Kersey  tr.  Kansas  City,  &c.  R. 
Co.,  79  Mo.  362. 

^  Greenwald  v.  Marquette,  &c.  R. 
Co.,  49  Mich.  197  [fireman  only  16 
years  old,  but  competent]. 

*  Foster  v,  Minn.  Central  R.  Co., 
14  Minn.  360. 

*  Indianapolis,  &c.  R.  Co.  v.  John- 
son, 102  Ind.  352. 

*•  Henry  v.  Staten  Island  R.  Co., 

81  N.  Y.  373. 

*  *  Colorado  Central  R.  Co.  v.  Mar- 
tin, 7  Colo.  592,  citing  our  old  §  1 1  now 
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5  52;  Manville  v.  Cleveland,  &c.  R. 
Co.,  II  Ohio  St.  417  [conductor  travel- 
ing on  another  train  to  place  of  serv- 
ice, and  negligent  employees  in  charge 
of  train]. 

*«  Chicago,  &C.R.  Co.  v.  Scheuring, 
4  III.  App.  533. 

1  •  Buckley  v.  Gould  &  C.  Mining 
Co.,  14  Fed.  Rep.  833;  s.  P.  Collierz/. 
Steinhart,  51  Cal.  116  [which,  how- 
ever, was  erroneously  decided  on  an- 
other point  as  to  power  of  principal  to 
delegate  relation  of  servants]. 

**  Troughear  v.  Lower  Vein  Coal 
Co.,  62  Iowa,  576;  erroneously  de- 
cided on  the  main  question  (see 
{(  226,  228),  but  correct,  of  course,  as 
to  this.  Contra,  as  to  a  laborer,  not  a 
miner,  employed  in  a  mine,  and  the 
regular  miners,  through  whose  negli- 
gence in  removing  a  supporting  pillar 
a  portion  of  the  mine  caved  in  and  in- 
jured the  former  (James  v.  Emmet 
Mining  Co.,  55  Mich.  335). 
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of  the  same  master  negligently  blasting  the  rock;^  the 
engineer  in  charge  of  a  steam  shovel  and  a  workman 
engaged  with  the  machine ;  *  and  between  carpenters  and 
bricklayers'  working  together  in  the  construction  of  a 
wall* 

^  Bogard  v,  Louisville,  &c.  R.  Co.,  not  be  so  as  to  a  general  superinten- 

100  Ind.  491.  dent,  having  power  of  control  (Id.). 

*  Thompson  v,  Chicago,  &c.  R.  »  Armour  v.  Hahn,    m    U.   S. 

Co.,  18  Fed.  Rep.  239;  though  it  would  313. 


English   Employers'   Liability  Act  of  1880. 


43  &  44  Vict.  c.  42. 

An  Act  to  extend  and  regulate  the  Liability  of  Employers  to  make  Compensa' 

tionfor  Personal  Injuries  suffered  by  Workmen  in  their  Service, 

[7th  September,  1880.] 
Be  it  enacted  by,  &c.,  &c.,  as  follows: — 

1.  Where  after  the  commencement  of  this  act  personal  injury  is  caused  to  a 
workman — 

(i.)  By  reason  of  any  defect  in  the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  the  business  of  the  employer;  or 

(2.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
who  has  any  superintendence  entrusted  to  him  whilst  in  the  exercise 
of  such  superintendence ;  or 

(3.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
to  whose  orders  or  directions  the  workman  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed ;  or 

(4.)  By  reason  of  the  act  or  omission  of  any  person  in  the  service  of  the  em- 
ployer done  or  made  in  obedience  to  the  rules  or  byelaws  of  the  em- 
ployer,  or  in  obedience  to  particular  instructions  given  by  any  person 
delegated  with  the  authority  of  the  employer  in  that  behalf;  or 

(5.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
who  has  the  charge  or  control  of  any  signal,  points,  locomotive  engine 
or  train  upon  a  railway,  the  workman,  or  in  the  case  the  injury  results 
in  death,  the  legal  personal  representatives  of  the  workman,  and  any 
persons  entitled  in  case  of  death,  shall  have  the  same  right  of  com- 
pensation and  remedies  against  the  employer  as  if  the  workman  had 
not  been  a  workman  of  nor  in  the  service  of  the  employer,  nor  engaged 
in  his  work. 

2.  A  workman  shall  not  be  entitled  under  this  act  to  any  right  of  compensa- 
tion or  remedy  against  the  employer  in.  any  of  the  following  cases;  that  is  to 
say, 
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(i.)  Under  sub-section  one  of  section  one,  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  employer,  or  of  some  person  in  the  service  of  the  em- 
ployer; and  entrusted  by  him  with  the  duty  of  se</ing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition. 

(3.)  Under  sub-section  four  of  section  one,  unless  the  injury  resulted  from 
some  impropriety  or  defect  in  the  rules,  byelaws,  or  instructions 
therein  mentioned;  provided  that  where  a  rule  or  byelaw  has  been 
approved  or  has  been  accepted  as  a  proper  rule  or  byelaw  by  one  of 
her  Majesty's  Principal  Secretaries  of  State,  or  by  the  Board  of  Trade 
or  any  other  department  of  the  Government,  under  or  by  virtue  of  any 
act  of  parliament,  it  shall  not  be  deemed  for  the  purposes  of  this  act 
to  be  an  improper  or  defective  rule  or  byelaw. 

(3.)  In  any  case  where  the  workman  knew  of  the  defect  or  negligence  which 
caused  his  injury,  and  failed  within  a  reasonable  time  to  give,  or  cause 
to  be  given,  information  thereof  to  the  employer  or  some  person  supe- 
rior to  himself  in  the  service  of  the  employer,  unless  he  was  aware 
that  the  employer  of  such  superior  already  knew  of  the  said  defect  or 
negligence. 

3.  The  amount  of  compensation  recoverable  under  this  act  shall  not  exceed 
such  sum  as  may  be  found  to  be  equivalent  to  the  estimated  earnings,  during 
the  three  years  preceding  the  injury,  of  a  person  in  the  same  gjade  employed 
during  those  years  in  the  like  employment  and  in  the  district  in  which  the 
workman  is  employed  at  the  time  of  the  injury. 

4.  An  action  for  the  recovery  under  this  act  of  compensation  for  an  injury 
shall  not  be  maintainable  unless  notice  that  injury  has  been  sustained  is  given 
within  six  weeks,  and  the  action  is  commenced  within  six  months  from  the 
occurrence  of  the  accident  causing  the  injury,  or,  in  case  of  death,  within 
twelve  months  from  the  time  of  death:  Provided  always,  that  in  case  of 
death  the  want  of  such  notice  shall  be  no  bar  to  the  maintenance  of  such 
action  if  the  judge  shall  be  of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice. 

5.  There  shall  be  deducted  from  any  compensation  awarded  to  any  work- 
man, or  representatives  of  a  workman,  or  persons  claiming  by,  under  or  through 
a  workman  in  respect  of  any  cause  of  action  arising  under  this  act,  any  penalty 
or  part  of  a  penalty  which  may  have  been  paid  in  pursuance  of  any  other  act 
of  parliament  to  such  workman,  representatives,  or  persons  in  respect  of  the 
same  cause  of  action ;  and  where  an  action  has  been  brought  under  this  act  by 
any  workman,  or  the  representatives  of  any  workman,  or  any  persons  claiming 
by,  under,  or  through  such  workman,  for  compensation  in  respect  of  any  causd 
of  action  arising  under  this  act,  and  payment  has  not  previously  been  made  of 
any  penalty  or  part  of  a  penalty  under  any  other  act  of  parliament,  in  respect 
of  the  same  cause  of  action,  such  workman,  representatives,  or  person  shall 
not  be  entitled  thereafter  to  receive  any  penalty  or  part  of  a  penalty  under  any 
other  act  of  parliament  in  respect  of  the  same  cause  of  action. 

6. — (I.)  Every  action  for  recovery  of  compensation  under  this  act  shall  be 
brought  in  a  county  court,  but  may,  upon  the  application  of  either  plaintiff  or 
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defendant,  be  removed  into  a  superior  court  in  like  manner  and  upon  the  same 
conditions  as  an  action  commenced  in  a  county  court  may  by  law  be  removed. 

(2.)  Upon  the  trial  of  any  such  action  in  a  county  court  before  the  judge 
without  a  jury  one  or  more  assessors  may  be  appointed  for  the  purpose  of  ascer- 
taining the  amount  of  compensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and  mode  of  appointment 
and  remuneration  of  such  assessors,  and  all  matters  of  procedure  relating  to 
their  duties,  and  also  for  the  purpose  of  consolidating  any  actions  under  this 
act  in  a  county  court,  and  otherwise  preventing  multiplicity  of  such  actions, 
rules  and  regulations  may  be  made,  varied,  and  repealed  from  time  to  time  in 
the  same  manner  as  rules  and  regulations  for  regulating  the  practice  and  pro- 
cedure in  other  actions  in  county  courts. 

'*  County  court "  shall,  with  respect  to  Scotland,  mean  the  "  Sheriff's  Court," 
and  shall,  with  respect  to  Ireland,  mean  the  **  Civil  Bill  Court." 

In  Scotland  any  action  under  this  act  may  be  removed  to  the  Court  of  Ses- 
sions at  the  instance  of  either  party,  in  the  manner  provided  by,  and  subject  to 
the  conditions  prescribed  by,  section  nine  of  the  Sheriff  Courts  (Scotland)  Act, 

1877. 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of  the  same  occur- 
rence or  cause  of  action,  though  at  the  instance  of  different  parties  and  in  re- 
spect of  different  injuries. 

7.  Notice  in  respect  of  an  injury  under  this  act  shaU  give  the  name  and  address 
of  the  person  injured,  and  shall  state  in  ordinary  language  the  cause  of  the  in- 
jury and  the  date  at  which  it  was  sustained,  and  shall  be  served  on  the  em- 
ployer, or,  if  there  is  more  than  one  employer,  upon  one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at  the  residence  or 
place  of  business  of  the  person  on  whom  it  is  to  be  served. 

The  notice  may  also  be  served  by  post  by  a  registered  letter  addressed  to  the 
person  on  whom  it  is  to  be  sen'ed  at  his  last  known  place  of  residence  or  place 
of  business ;  and,  if  served  by  post  shall  be  deemed  to  have  been  served  at 
the  time  when  a  letter  containing  the  same  would  be  delivered  in  the  ordinary 
course  of  post ;  and  in  proving  the  service  of  such  notice,  it  shall  be  sufficient 
to  prove  that  the  notice  was  properly  addressed  and  registered. 

Where  the  employer  is  a  body  of  persons  corporate  or  unincorporate  the 
notice  shall  be  served  by  delivering  the  same  at  or  by  sending  it  by  post  in  a 
registered  letter  addressed  to  the  office,  or,  if  there  be  more  than  one  office,  any 
one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  inA'alid  by  reason  of  any  defect 
or  inaccuracy  therein,  unless  the  judge  who  tries  the  action  arising  from  the 
injury  mentioned  in  the  notice  shall  be  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  his  defense  by  such  defect  or  inaccuracy,  and  that  the 
defect  or  inaccuracy  was  for  the  purpose  of  misleading. 

8.  For  the  purposes  of  this  act,  unless  the  context  otherwise  requires, — 

'  The  expression  "  person  who  has  superintendence  entrusted  to  him  *'  means 
a  person  whose  sole  or  principal  duty  is  that  of  superintendence,  and 
who  is  not  ordinarily  engaged  in  manual  labour. 
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The  expression  '*  employer  "  includes  a  body  of  persons  corporate  or  unin- 

corporate. 
The  expression  ^  workman ''  means  a  railway  servant  and  any  person  to 

whom  the  Employers  and  Workmen  Act,  1875,  applies. 

9.  This  act  shall  not  come  into  operation  until  the  ist  day  of  January,  i98i, 
"Which  date  is  in  this  act  referred  to  as  the  commencement  of  this  act. 

10.  This  act  may  be  cited  as  the  Employers'  Liability  Act,  1880,  and  shall 
continue  in  force  till  the  31st  day  of  December,  1887,  and  to  the  end  of  the 
then  next  session  of  parliament,  and  no  longer,  unless  parliament  shall  other- 
wise determine*  and  all  actions  commenced  under  this  act  before  that  period 
shall  be  continued  as  if  the  said  act  had  not  expired. 


Alabama   Statute  of    1885. 

An  Act  to  define  the  liabilities  of  employers  of  workmen  for  injuries  received 
by  the  workmen  while  in  the  service  of  the  employer. 

§  I.  B^  i^  enacted^  &»c,j  Whenever  any  workman  who  while  in  the  service 
of  another  person  or  of  a  corporation  doing  business  in  this  State,  receives  or 
sustains  any  injury  to  his  person ;  (i.)  by  reason  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plans  connected  with  or  used  in  the  business 
of  the  employer;  (2.)  or  by  reason  of  the  negligence  of  any  person  in  the  serv<- 
ice  of  the  employer,  who  has  any  superintendence  intrusted  to  him,  whilst  in 
the  exercise  of  such  superintendence;  (3.)  or  by  reason  of  the  negligence  of  any 
person  in  the  service  of  the  employer  to  whose  order  or  directions  the  workman 
at  the  time  of  the  injury  was  bound  to  conform  and  did  conform  when  such  in- 
jury resulted  from  his  having  so  conformed;  (4.)  or  by  reason  of  the  act  or 
omission  of  any  person  in  the  service  of  the  employer,  done  or  made  in  obedi- 
ence to  the  rules,  regulations,  or  by-laws,  of  the  employer  or  in  obedience  to 
particular  instructions  given  by  any  person  delegated  with  the  authority  of  the 
employer  in  that  behalf;  (5.)  or  by  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer,  who  has  the  charge  orcontrolof  any  signal,  switch, 
engine  or  train  upon  a  railway  or  any  part  of  the  track  thereof,  the  workman, 
or  in  case  the  injury  results  in  death,  the  heirs  at  law  of  the  workman,  shall 
have  the  same  right  of  compensation  and  remedies  against  the  employer  as  if 
the  workman  had  not  been  a  workman  of,  nor  in  the  service  of  the  employer, 
nor  engaged  in  his  work. 

f  3.  No  workman  shall  be  entitled  to  compensation  in  any  case  arising  un* 
der  subdivision  one.  of  section  one  of  this  act,  unless  the  defect  therein  men- 
tioned arose  from,  or  had  not  been  discovered  or  remedied  owing  to  the  negli- 
gence of  the  employer  or  of  some  person  in  the  service  of  the  employer  and 
entrusted  by  him  with  the  duty  of  seeing  that  the  ways,  works,  machinery  or 
plans  were  in  proper  condition ;  nor  in  any  case  where  the  workman  knew  of 
the  defect  or  negligence  which  caused  his  injury  and  failed  within  a  reasonable 
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time  to  give  or  cause  to  be  given  information  thereof  to  the  employer  or  to  some 
person  sui)erior  to  himself  in  the  service  of  the  employer,  unless  he  ¥ras  aware 
that  the  employer  or  such  superior  knew  of  the  said  defect  or  negligence. 

S  3.  All  sums  recovered  under  the  provisions  of  this  act  shall  be  exempt 
from  the  payment  of  the  debts  of  the  person  injured. 


Iowa    Statute. 

Every  corporation  operating  a  railway  shall  be  liable  for  all  damages  sus- 
tained by  any  person,  including  employees  of  such  corporation,  in  consequence 
of  the  neglect  of  agents,  or  by  any  mismanagement  of  the  engineers  or  other 
employees  of  the  corporation,  and  in  consequence  of  the  willful  wrongs,  whether 
of  commission  or  omission  of  such  agents,  engineers  or  other  employees,  when 
such  wrongs  are  in  any  manner  connected  with  the  use  and  operation  of  any 
railway  on  or  about  which  they  shall  be  employed,  and  no  contract  which  re- 
stricts such  liability  shall  be  legal  or  binding.     (Code  18S0,  (  1307.) 


Kansas    Statute. 

Every  railroad  company  organized  or  doing  business  in  this  State  shall  be 
liable  for  all  damages  done  to  any  employee  of  such  company  in  consequence 
of  any  negligence  of  its  agents  or  by  any  mismanagement  of  its  engineers  or 
other  employees  to  any  person  sustaining  such  damage.  (L.  1874,  ch.  93,  {  i; 
took  effect  March  4th,  1874.) 


CHAPTER  XL 
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§  242,  Senrant's  liability  to  master. 

243.  Servant  not  liable  to  third  person 

for  breach  of  contract. 

244.  Servant  liable  to  third  person  for 

tortious  negligence. 
345.  Servant's  liability  to  fellow -serv- 
ants. 


§  346.  Liability  of  shipmasters. 

247.  Servant  not  liable  for  n^ligenoe 

of  a  fellow-servant. 

248.  Joint  liability  of  master  and  serv- 

ant. 


§  242.  Servant's  liability  to  master.— A  servant  is  liable 
to  his  master  for  any  damage,  of  which  the  servant's  want 
of  ordinary  care  and  diligence  in  his  work,  or  want  of 
such  skill  as  he  had  induced  the  master  to  believe  that  he 
possessed,  is  the  proximate  cause.^  And  if  the  master  is 
obliged  to  pay  damages  to  a  stranger  for  negligence  of  the 
servant,  in  which  the  master  had  no  personal  share,  he  is 
entitled  to  recover  over  against  the  servant. 

§  243*  Servant  not  liable  to  third  person  for  breach  of  con- 
tract.— No  agent  of  a  private  individual  or  corporation  is 
ever  liable  to  third  persons  for  his  failure  to  perform  obli- 
gations of  his  principal,  which  he  has  not  undertaken  per- 
sonally to  perform  in  their  favor.'  He  is,  consequently, 
not  responsible  to  them  for  any  negligence  in  the  perform- 
ance of  duties  devolving  upon  him  purely  from  his  agency. 


*  Willard  v.  Pinard,  44  Verm.  34; 
Mobile,  &c.  R.  Co.  v.  Clanton,  59 
Ala.  392  [railroad  company  could  re- 
cover from  employee  for  damage  to 
its  property  resulting  from  his  negli- 
gence]. The  fact  that  a  train  was 
imperfectly  equipped  did  not  relieve 
the  conductor  from  the  exercise  of  due 
care  in  its  management  (lb.).  The 
damage  suffered  by  the  master  need 
not  be  directly  or  immediately  caused 


by  the  servant's  act:  it  is  sufficient 
that  it  is  fairly  attributable  to  an  act 
done  or  omitted  by  the  latter,  as  a 
natural  or  a  just  consequence  (Gilson 
V,  Collins,  66  111.  136  [lug-boat  dam« 
aged  by  fire  while  in  chaige  of  an  en* 
gineer]). 

'  Shipmasters  and  factors  are  no 
exception,  because  they  personally  con^ 
tract  with  third  persons. 
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since  he  cannot,  as  agent^  be  subject  to  any  obligations 
toward  third  persons,  other  than  those  of  his  principal. 
And  these  duties  are  not  imposed  upon  him  by  law,  nor 
has  he  agreed  with  any  one,  except  his  principal,  that  he 
will  perform  them.  In  failing  to  do  so,  he  wrongs  no  one 
except  his  principal,  who  alone,  therefore,  can  hold  him 
responsible  for  his  negligence.^  For  the  failure  of  the 
agent  to  perform  any  duty  which  the  principal  owes  to  a 
third  person,  the  remedy  of  such  person  is  only  against 
the  principal,  even  though  the  fault,  as  a  matter  of  fact,  is 
entirely  with  the  agent.  Thus,  where  a  banker  is  employed 
to  collect  a  note,  which  he  puts  into  the  hands  of  another 
banker,  through  whose  negligence  the  debt  is  lost,  the 
creditor  cannot  sue  the  latter  banker,  though  he  was  the 
one  actually  in  fault*  So  the  transfer  agent  of  a  corpora- 
tion is  not  liable  to  a  purchaser  of  stock  for  his  improper 
refusal  to  transfer  such  stock  upon  the  books.'  So  a 
sherifTs  deputy  is  not  liable  to  a  judgment-creditor  for 
money  collected  by  him  under  an  execution  in  favor  of 
the  creditor.*  So  the  agent  of  an  executrix  is  not  liable  to 
the  legatees  for  his  mismanagement  of  the  estate.* 

§  244.  Servant  liable  to  third  person  for  tortious  negli- 
gence—But every  one,  whether  he  is  principal  or  agent,  is 
responsible  directly  to  persons  injured  by  his  own  negli- 
gence in  fulfilling  obligations  resting  upon  him  in  his  indi- 


*  Montgomery  Bank  v,  Albany 
Bank,  7  N.  Y.  459;  Colvin  v.  Hoi- 
brook,  2  Id.  126;  Denny  v.  Manhat- 
tan Co.,  2  Denio,  115;  affirmed,  5  Id. 
639;  Bristol,  &c.  R.  Co.  v.  Collins,  7 
H.  L.  Cas.  194;  5  Hurlst.  &  N.  [Amer. 
ed.]  969;  Coxon  v,  Gt.  Western  R. 
Co.,  5  Hurlst  &  N.  274;  Mytton  v. 
Midland  R.  Co.,  4  Id.  61 5 ;  see  Ander- 
son V.  Brownlee,  i  S.  474:  Hay,  28; 
Blackstock  v,  N.  Y.  &  Erie  R.  Co., 
20  N.  Y.  48,  50;  Henshaw  v.  Noble,  7 


Ohio  St.  226;  Osborne  v,  Morgan,  137 
Mass.  I. 

'  Montgomery  Bank  v.  Albany 
Bank,  7  N.  Y.  459;  see  Commercial 
Bank  v.  Union  Bank,  1 1  Id.  203. 

>  Denny  v.  Manhattan  R.  Co.,  2 
Denio,  115;  affirmed,  5  Id.  639. 

*  Colvin  V,  Holbrook,  2  N.  Y.  126; 
Tuttle  V,  Love,  7  Johns.  470. 

*  Phinney  v.  Phinney,  17  How.  Pr. 
197. 
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vidual  character.  These  obligations  are  those  which  the 
law  imposes  upon  all  persons,  independent  of  contract. 
No  man  increases  or  diminishes  his  obligations  to  stran- 
gers by  becoming  an  agent ;  but  if,  in  the  course  of  his 
agency,  he  comes  in  contact  with  the  person  or  property 
of  a  stranger,  he  is  liable  for  any  injury  he  may  do  to 
either,  by  his  negligence  in  the  performance  of  duties  im- 
posed by  law  upon  him,  in  common  with  all  other  men.^ 
Thus,  a  servant  is  personally  liable  to  a  third  person  for 
negligently  driving  the  master's  horse  or  carriage  over  him, 
even  though  the  master  also  be  liable.'  So  the  driver  of  a 
railroad  engine,  or  the  conductor  of  a  train,  is  personally 
responsible  for  the  cattle  killed  on  the  track  through  his 


*  Where  the  agent's  act,  which 
causes  the  injury,  is  a  misfeasance,  as 
distinguished  from  a  mere  omission  of 
duty,  the  agent  is  liable,  as  well  as  the 
principal  (Harriman  v.  Stowe,  57  Mo. 
93  [carpenter,  employed  to  build  a 
trap  door,  did  the  work  so  negligently 
that    another   person   fell  down  the 
hatchway]).    An  agent  is  liable  for 
misfeasance  to  the  owner  of  the  prop- 
erty injured,  whether  he  acted  by  the 
direction  of  his  principal  or  not  (Rich- 
ardson V,  Kimball,  28  Me.  463).     If 
one  commits  an  unlawful  act  under 
the  direction  of  another,  that  fact  will 
not  shield  him  from  responsibility,  but 
both  are  equally  liable  to  the  injured 
party  (Johnson  v.   Barber,   5  Gilm, 
425}-    An  agent,  committing  a  posi- 
tive and  obvious  wrong,  cannot  relieve 
himself  from  liability  by  showing  that 
he  was  acting  under  the  orders  of  an- 
other (see  Bennett  v.  Ives,  30  Conn. 
329;  Mitchell  V,  Harmony,  13  How., 
U.  S.  115).    See  a  dictum,  in  affirma- 
tion of  the  doctrine  of  the  text,  in 
Kirby  v.  Penn.  R.  Co.  (76  Penn.  St. 
506),  where  Agnew,  C.  J.,  says  that 
the  law  leaves  ^*each  one  to  assert  his 
proper  remedy   against   the   person 


whose  act  or  negligence  does  him  the 
injury."  In  applying  this  principle,  it 
must  be  borne  in  mind  that  a  rule  of 
law  is  merged  in  a  contract,  express  or 
implied,  covering  the  same  point. 
Therefore,  one  who  commits  his  prop- 
erty to  the  care  of  another,  for  any 
purpose,  enters  into  an  implied  con- 
tract with  the  latter  for  the  exercise 
of  care,  which  supersedes  the  require- 
ment of  the  law.  And  the  agents  of 
the  person  thus  intrusted,  in  dealing 
with  the  property  as  such  agents,  and 
within  the  scope  of  their  agency,  are 
not  subject  to  the  general  rule  of  law 
requiring  care,  for  that  has  been 
merged  in  the  contract ;  nor  are  they 
subject  to  the  contract,  for  they  were 
not  parties  to  it. 

•  Phelps  V,  Wait,  30  N.  Y.  78 ; 
Montfort  v,  Hughes,  3  E.  D.  Smith, 
591;  Wright  V.  Wilcox,  19  Wei\d. 
343;  Hewettz/.  Swift,  3  Allen,  420; 
but  compare  Parsons  v,  >yinchell,  5 
Gush.  592.  Where  the  owner  of  a 
scow  employed  a  tug  to  tow  the  scow 
across  a  river,  the  tug-owner  was  held 
liable  to  a  third  person,  having  freight 
on  the  scow,  for  negligence,  injuring  the 
freight  (Baird  v.  Daly,  57  N.  Y.  237). 
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negligence/  or  for  bodily  injuries  suffered  by  a  passeng^er 
from  the  same  cause ;  *  and  a  servant  in  a  stone  quarry,  ad- 
jacent to  a  highway,  negligently  setting  off  a  blast,  is  liable 
to  a  traveler  injured  thereby.* 

§  245.  Senraat's  liability  to  fellow-senrants.— The  authori- 
ties are  now  unanimous  in  favor  of  holding  a  servant  liable 
to  his  fellow-servants  for  injuries  suffered  by  them  through 
his  personal  negligence.*     Servants  do  not  necessarily  or 


*  Suydam  v,  Moore,  8  Barb.  358. 

•  Where  an  engineer  is  employed 
to  erect  a  steam  boiler  and  other  ap- 
paratus, and,  in  consequence  of  the 
explosion  of  the  boiler,  while  under 
the  personal  supeivision  of  the  engi- 
neer, although,  from  the  insufficiency 
of  the  materials  of  which  it  was  com- 
posed, the  plaintiff  is  injured,  the  en- 
gineer is  answerable.  But  it  seems 
that  if  the  jury  had  negatived  the  fact 
of  the  defendant's  management  of  the 
apparatus,  he  would  not  have  been 
primarily  liable  (Witte  v.  Hague,  2 
Dowl.  &  R.  33;  cited  in  Necker  v. 
Harvey.  49  Mich.  517  [fall  of  elevator, 
while  in  custody  of  manufacturer's 
servant]. 

•  Wright  V,  Compton,  53  Ind.  337. 

*  Woodhead  v.  Gartness  Mineral 
Co.,  4  Rettie,  469;  Griffiths  v.  Wol- 
fram, 22  Minn.  185  [servants  negli- 
gently constructing  a  centre-piece  for 
the  support  of  a  brick  arch,  liable  to  a 
bricklayer,  being  a  fellow-servant], 
Gilfillan,  J.,  says :  *'  This  liability  does 
not  rest  upon  any  duty  imposed  by 
privity  of  contract,  for  in  such  cases 
there  may  not  be,  and  frequently  is 
not,  any  such  privity.  But  the  duty 
of  each  to  do  the  work  with  proper 
care  grew  out  of  the  relation  which 
existed  between  them  as  persons  en- 
gaged in  the  same  work."  In  former 
editions  of  this  work,  we  referred  to 
the  fact  that  the  contrary  doctrine  was 


established  in  Massachusetts,  in  Al- 
bro  V,  Jaquith,  4  Gray,  99,  which 
decision  we  then  emphatically  con- 
demned. It  has  since  been  expressly 
overruled  by  the  same  court  (differ- 
ently constituted)  in  Osborne  v.  Mor- 
gan, 130  Mass.  102.  In  that  case, 
while  plaintiff  was  at  work,  in  the 
establishment  of  a  manufacturing  cor- 
poration, as  a  carpenter,  the  defend- 
ants, the  superintendent,  and  other 
servants  of  the  corporation,  negli- 
gently caused  a  tackle  block  and 
chains  to  be  placed  upon  an  iron  rail 
suspended  from  the  ceiling,  and  suf- 
fered them  to  remain  in  such  a  con- 
dition that  they  fell  upon  the  plaintiff. 
It  was  held  that  the  action  was  main- 
tainable. Gray,  C.  J.,  says:  "Upon 
consideration,  we  are  all  of  the  opinion 
that  [Albro  v,  Jaquith]  is  supported  by 
no  satisfactory  reasons,  and  must  be 
overruled.  .  .  .  The  plaintiff 's  action 
is  not  founded  on  any  contract,  but  is 
an  action  of  tort  for  injuries  which, 
according  to  the  common  experience 
of  mankind,  were  a  natural  conse- 
quence of  the  defendant's  negligence. 
.  .  .  Even  the  master  is  not  exempt 
from  liability  to  his  servants  for  his 
own  negligence;  and  the  servants 
make  no  contract  with,  and  receive 
no  compensation  from,  each  other." 
A  distinction,  in  this  connection,  has 
been  suggested  between  an  action  for 
a  direct  injury,  as  a  trespass,  and  a 
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commonly  make  any  bargain  with  each  other,  express  or 
implied,  for  exemption  from  such  liability ;  and,  if  it  is 
true  that  they  consider  the  risk  in  fixing  their  wages,  the 
implied  contract  thus  entered  into  is  not  made  for  the 
benefit  of  the  other  servants,  nor  have  the  latter  any  in- 
terest in  it 

§  246.  Liability  of  shipmasters.— By  a  rule  peculiar  to 
the  mercantile  law,  the  master  of  a  private  vessel,  no 
matter  of  what  kind,^  is  responsible  to  third  persons  for 
his  own  negligence  to  the  fullest  extent,*  and  for  the  negli- 
gence of  all  employed  on  board,  to  the  same  extent  as  if  he 
were  the  ultimate  principal .•  His  liability  in  this  last  res- 
pect is  defined  in  the  chapter  on  the  liability  of  masters 
for  the  acts  of  their  servants.  But  while  the  master  is  on 
shore,  and  the  vessel  is  under  the  charge  of  a  licensed  pilot, 
the  latter  is  master  for  the  time  being,  and  the  former  is 
not  liable  for  the  pilot's  negligence.* 

§  247.  Servant  not  liable  for  negligence  of  a  fellow-servant. 
— Except  in  the  peculiar  case  mentioned  in  the  last  sec- 
tion, a  servant  is  never  responsible  to  a  third  person  for 
the  negligence  or  other  fault  of  a  fellow-servant,  even 
though  the  latter  is  under  the  control  and  direction  of  the 

case  of  mere  malfeasance  or  simple  coDtroI  over  his  services  (see  Bowcher 

neglect  of  duty  (Fort  v.  Whipple,  1 1  v.  Noidstrom,  i  Taunt  568). 

Hun,  593.    See  Blackstock  v,  N.  Y.  *  Denison  v,  Seymour,  9  Wend.  9; 

&  Erie  R.  Co.,  20  N.  Y.  50).  see  Foot  z/.  WiswalU  I4  Johns.  304 ; 

^  Not  only  does  this  rule  apply  to  Snell  v.  Rich,  i  Johns   305 ;  Rosiere 

master  of  a  merchant  ship,  but  also  v.  Sawkins,  12  Mod.  434. 

to  the  master  of  a  steamer  carrying  '  lb.    The  text  is  cited  and  applied 

passengers  on  inland  water  (Denison  in  Kennedy  «/.  Ryall  (67  N.  Y.  379), 

z/.  Seymour,  9  Wend.  9).  The  relation  where  the  master  of  a  steamship  was 

of  master  and  servant  does  not  subsist  held  liable  for  the  negligence  of  the 

between  the  captain  of  a  ship  of  war  chief  steward  in  leaving  poison    ex- 

and  his  officers  or  seamen  (Nicholson  posed  in  a  pan»  used  in  fumigating  the 

V.  Mounsey,   15  East,  384);  nor  be-  vessel  under  direction  of  the  health 

tween  the  master  or  owner  of  a  mer-  officer  while  in  port,  whereby  plaintifTs 

chant  vessel  and  a  pilot  received  on  intestate  was  kUled. 

board  under  a  statute  giving  the  former  *  Snell  v.  Rich,  i  Johns.  305. 
no  choice  to  accept   or  refuse,  nor 
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former,  as  the  sole  representative  of  the  master,  having  the 
power  to  select  and  dismiss  his  subordinate  fellow-servants.^ 
It  is  only  for  his  own  personal  negligence  that  a  servant  is 
liable. 

§  248.  Joint  liability  of  master  and  servant— Wherever  a 
master  can  be  held  responsible  for  the  tortious  negligence 
of  his  servant,  the  two  are  generally  held  jointly  as  well  as 
severally  liable ;  *  and  if  a  servant  employs  a  sub-agent, 
under  such  circumstances  that  both  the  original  master  and 
the  intermediate  employer  are  liable  for  the  negligence  of 
the  sub-agent,  they  are  all  jointly  and  severally  liable.*  A 
different  rule  prevails  in  Massachusetts,^  and  probably  in 
Maine  ;'^  a  master,  who  is  not  present  when  his  servant 
commits  a  wrongful  act,  being  held  not  subject  to  a  joint 
liability,  even  when  both  are  severally  liable. 


1  The  defendant  was  employed  as 
the  general  superintendent  over  a  job 
of  quarrying  and  mason  work,  and  as 
such  directed  another  servant  of  the 
same  master  to  take  charge  of  the 
blasting  of  certain  rocks.  The  latter 
servant,  in  the  absence  of  the  defend- 
ant, and  by  his  own  negligence  alone, 
caused  an  injury  to  a  third  person  in 
the  process  of  blasting.  Held,  that 
the  defendant  was  not  liable  for  the 
injury.  Davis,  J.,  said:  "Neither 
principle  nor  authority  will  warrant  the 
holding  a  mere  middleman,  an  inter- 
mediate agent  between  the  master  and 
the  direct  agent,  constructively  res- 
ponsible for  the  acts  of  the  latter" 
(Brown  v.  Lent,  20  Verm.  529). 

«  Phelps  V.  Wait,  30  N.  Y.  78; 
Suydam  v,  Moore.  8  Barb  358;  Mont- 
fort  V,  Hughes,  3  £.  D.  Smith,  591 ; 
Wright  V,  Wilcox,  19  Wend.  343; 
Fort  V.  Whipple,  1 1  Hun,  589  [where 
the  injury  was  to  a  servant] ;  Wright 
V,  Compton,  53  Ind.  337. 

»  Suydam  v.  Moore,  8  Barb.  358. 


*  A  master  and  servant  are  not 
liable  jointly,  in  an  action  on  the  case, 
for  an  injury  occasioned  by  the  negli- 
gence of  the  servant  while  driving  the 
carriage  of  the  master  in  his  absence 
(Parsons  v.  Winchell,  5  Cush.  592; 
and  see  Campbell  v.  Phelps,  i  Kck. 
62;  Mulchey  v,  Methodist,  &c.  Sa, 
125  Mass.  487.  But  compare  Hewett 
«/.  Swift,  3  Allen,  420).  One  who 
gratuitously  superintends  work  done  on 
the  land  of  another,  and  through  whose 
negligence,  as  well  as  that  of  such 
other,  damage  is  done  to  a  third  per- 
son by  the  work,  is  liable  jointly  with 
the  other  person  therefor  (Hawkes- 
worth  V.  Thompson,  98  Mass.  77). 

*  In  Campbell  v,  Portland  Sugar 
Co.  (62  Me.  5S2),  a  wharf  company 
and  its  agent  were  held  to  be  severally 
liable  for  a  defect  in  the  wharf.  Bar- 
rows, J  ,  saying :  "We  think  there  are 
substantial  reasons  assigned  in  Parsons 
v.  Winchell  (jii/ra),  why  the  principal 
and  agent  should  not  be  charged 
jointly  in  such  a  case.** 
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249.  The  state  cannot  be' coerced  by 

suit. 

250.  Extent  of  state's  immunity. 
25  c.  State  may  consent  to  be  sued. 

252.  Immunity  of  state-agents. 

253.  Municipal  corporations  as  state- 

agencies. 

254.  Legislative  control  over  municipal 

corporations. 

255.  Public  and  private  functions  of 

municipal  corporations. 

256.  Counties,   towns,    etc.,   as  state- 

agencies. 

257.  Counties  in  Pennsylvania,  Mary- 

land, etc. 

2s8.  New  England  towns. 
259.  When  liable  at  common  law. 
26a  Public    duties  —  preserving    the 
peace. 

261.  Non-liability  for  mob  violence. 

262.  Imperfect  execution  of  law  and 

ordinances. 

263.  Granting  licenses  a  governmental 

act. 

264.  Preventing  spread  of  conflagra- 

tion. 

265.  Negligence  of  firemen,  and  de- 

fects in  fire  apparatus. 

266.  Duty  as   to   public  health    and 

charities. 

267.  Duty  as  to  schools   and   school 

buildings. 

268.  Duties  imposed  by  general  statute. 


§269. 
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281. 

282. 

283. 

284. 
285. 

286. 


Exercise  of  quasi-judicial  discre- 
tion. 

Illustrations  of  discretionary  pow- 
ers. 

Devising  plan  of  public  improve- 
ment. 

Error  of  judgment  distinguished 
from  negligence. 

Devising  a  necessarily  dangerous 
plan. 

Injuries  from  sewers  defectively 
planned. 

Plan  found  defective  should  be 
altered. 

Discretion  in  the  application  of 
limited  funds. 

Want  of  funds  no  excuse  for  neg- 
lect. 

Professional  advice  may  excuse 
defect  in  plan. 

Statutory  directions  as  to  plan. 

Absolute  ministerial  duties. 

Liability  for  breach  of  absolute 
duty  implied. 

Legislative  intention  to  be  ascer- 
tained. 

Damage  consequent  on  authorized 
act. 

No  duty  to  do  an  unlawful  thing. 

Duty  as  to  lands  and  structures—* 
piers. 

Management  of  private  enterprises 
^water  service. 
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§  287.  Maintenance  and  repair  of  sewers. 

288.  Maintenance  and  repair  of  high- 

ways in  New  England. 

289.  Implied  liability  for  non-repair  of 

streets. 

290.  Negligence  the  only  ground  of 

action. 

291.  Corporate   liability  for    acts   of 

agents. 

292.  Who  are  agents  of  corporation. 

293.  Subordinate  officers  and  agents. 

294.  Officers  having  independent  duties. 


§  295.  Departments  of  city  gOTemmeot. 

296.  Departments  having  anziliary  du- 

ties only. 

297.  Omission  of  duty  not  excused  by 

officer's  personal  neglect. 

298.  Independent  contractors  not  serv- 

ants. 

299.  Corporate  liability  for  authorized 

wrongful  acts  of  agents. 

30a  Acts  beyond  corporate  power  to 
authorize  or  ratify. 

301.  Actions  over. 


§  249,  State  cannot  be  coerced  by  suit— Every  state  is 
a  corporation,*  and  as  such  may  make  contracts  and  may 
suffer  and  commit  wrongs,  and  may  enforce  its  rights  and 
redress  its  injuries  by  civil  action.*  But  as  a  sovereign 
power,  it  cannot  be  compelled  by  the  process  of  courts  of 
its  own  creation  to  defend  itself  from  prosecution  in  those 
courts.*  Such  immunity  is  placed  upon  the  ground  that 
the  general  welfare  and  the  common  defense  require  that 
the  state  should  not  be  deprived  or  dispossessed  of  its 
property  without  its  consent ;  *  not  on  the  maxim  of  the 


*  Even  the  United  States  may  be 
said  to  be  a  corporation  (United  States 
V,  Hillegas,  3  Wash.  C.  C.  73)  as  the 
king  of  England  and  Parliament  are 
(10  Co.  29  b. ;  Shep.  Abr.  431).  The 
governor  of  a  state,  as  the  head  of 
the  executive  department,  is  a  corpo- 
ration sole,  and  bonds  given  to  him 
may  be  enforced  for  the  benefit  of 
those  interested  (Governor  v.  Allen,  8 
Humph.  176;  Polkv.  Plummer,  2  Id. 
500).  The  District  of  Columbia  is  a 
municipal  corporation,  created  by  act 
of  Congress  (see  Barnes  v,  Dist.  of 
Columbia,  91  U.  S.  540). 

*  Indiana  v,  Woram,  6  Hill,  33; 
Delafield  v,  Illinois,  2  Id.  159;  26 
Wend.  192;  aff*g  8  Paige,  531 ;  Peo- 
ple V.  Watertown,  i  Hill,  620;  State 
V,  Delcsdenicr,  7  Tex.  76. 

*  The  government  is  not  liable  on 
an  implied  assumpsit  for  the  torts  of 

ts  officer  committed  while  in  its  serv- 


ice and  apparently  for  its  benefit  (Gib- 
bons V,  United  States,  8  Wall.  269). 

*  Cohens  v,  Virginia,  6  Wheat. 
264,  41 1 ;  United  States  v,  Clarke,  8 
Pet.  436;  Briscoe  V.  Bank,  11  Id.  257; 
Gary  v,  Curtis,  3  How.  [U.  S.J  236; 
United  States  v,  McLemore,  4  Id.  286; 
Hill  V.  United  States,  9  Id.  386;  Ree- 
side  V.  Walker,  1 1  Id.  272 ;  Beers  v. 
Arkansas,  20  Id.  527 ;  Nations  v.  John- 
son, 24  Id.  195;  DeGroot  v.  United 
States,  5  Wall.  419;  United  Sutesv. 
Eckford,  6  Id.  484;  The  Siren,  7  Id. 
152,  154;  The  Davis,  10  Id.  15,20; 
Nichols  V.  United  States,  7  Id.  122; 
United  States  v.  O'Keefe,  11  Id.  178; 
Case  V.  Terrell,  11  Id.  199,  201 ;  Carr 
V.  United  States,  98  U.  S.  433,  437; 
United  States  v,  Thompson,  98  Id. 
486,  489 ;  Railroad  Co.  v,  Tennessee, 
loi  Id.  337 ;  Railroad  Co.  v,  Alabama, 
Id.  832 ;  United  States  v,  Lee,  106  Id. 
196 ;  Hans  v,  Louisiana,  24  Fed.  Rep. 
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English  law  that  the  king  can  do  no  wrong,  a  maxim 
which  has  no  existence  in  American  law.^  Any  liability 
therefore,  on  the  part  of  the  state  for  the  negligent  acts  or 
omissions  of  its  officers  or  agents,  must  be  one  voluntarily 
assumed  by  valid  constitutional  legislative  enactment,*  or 
it  does  not  exist*  In  a  word,  the  doctrine  of  respondeat 
superior  does  not  apply  to  the  state.* 

§  250.  Extent  of  state's  immunity.— This  prerogative  of 
the  state  to  be  exempt  from  coercion  by  suit,  except  by 
its  own  consent,  is  not  affected  by  the  fact  that  the  state 
derives  some  profit  or  advantage,  by  way  of  tolls  or  other- 
wise, from  the  maintenance  and  operation  of  a  public  work 
such  as  canals,  bridges  and  the  like,  built  and  maintained 
by  it,  as  to  which  negligence  is  alleged  and  a  resulting 
special  injury  to  the  plaintiflf.^     It  does  not  extend,  how- 


55;  Harvey  v.  Virginia,  20  Id.  411; 
People  V.  Miles,  56  Cal.  401 ;  Chicago, 
&C.  R.  Co.  V.  State,  53  Wise.  509; 
Raymond  v.  State,  54  Miss.  562; 
Chevallier  v.  State,  10  Tex.  315; 
Tracy  v.  Hombucklo,  8  Bush,  336 ; 
Tate  V,  Salmon,  79  Ky.  540;  Ex  parte 
SUte,  52  Ala.  231 ;  Owen  v.  State,  7 
Neb.  108;  Rollo  V,  Andes  Ins.  Co., 
23  Gratt.  515;'  Lowry  v.  Commission- 
ers of  Sinking  Fund  [S.  C],  i  S.  E. 
Rep.  141  [action  against  commission- 
ers of  sinking  fund,  same  as  against 
the  state  and  not  maintainable]. 

*  "We  do  not  understand  that 
either  in  reference  to  the  govern- 
ment of  the  United  States,  or  of  the 
several  states,  or  of  any  of  their  of- 
ficers, the  English  maxim  [that  the 
king  can  do  no  wrong]  has  an  exist- 
ence in  this  country  *'  (per  Miller,  J. ; 
Langford  v.  United  States,  loi  U.  S. 

341). 

»  No  officer  or  body  of  authority, 
except  the  legislature,  can  consent  that 
the  state  be  sued  (The  Davis,  10  Wall. 
15;  United  States  v.  Lee,  106  U.  S. 


196;  Transportation  Co.  v,  Chicago, 
99  W.  635). 

•  The  ordinary  courts  have  no 
jurisdiction  to  render  an  affirmative 
judgment  against  the  state,  even  by 
way  of  a  set-off  in  a  suit  instituted  by 
the  state,  unless  authorized  by  statute 
(People  V.  Dennisoo,  84  N.  Y.  272 ; 
Commonwealth  v,  Matlack,  4  DalL 
303 ;  White  v.  The  Governor,  18  Ala. 
767 ;  State  v.  Hill,  54  Id.  67 ;  State  v. 
Baltimore,  &c.  R.  Co.,  34  Md.  344; 
Commonwealth  v,  Rodes,  5  T.  Mon. 
318,  and  cases  cited,  supra).  See 
also,  Coster  v,  Albany,  43  N.  Y.  399 ; 
Branch  v,  Macon,  &c.  R.  Co.,  2 
Woods  C.  C.  385;  Metz  v,  Soule,  40 
Iowa,  236;  Peopk  v.  Talmadge,  6 
Cal.  256).  The  state  may  withdraw 
its  consent  to  be  sued  whenever  the 
public  interest  requires  (Beers  v.  Ar- 
kansas, 20  How.  [U.  S.]  527;  Ex 
parte  State,  52  Ala.  235. 

*  Lewis  V.   State,  96  N.   Y.  71 
Fish  V.  Dodge,  38  Barb.    172;  per 
Johnson,  J.,  and  cases  supra, 

»  In  Lewis  v.  State  (96  N.  Y.  71), 
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ever,  to  the  transactions  of  a  private  company  in  which 
the  state  is  interested  as  a  stockholder.  By  becoming  a 
partner  in  such  a  company,  the  state  divests  itself  of  its 
sovereign  character,  so  far  as  concerns  the  transactions  of 
that  company,  and  takes  that  of  a  private  citizen  ;  the  fact 
of  the  state's  ownership  of  a  part,  or  even  of  the  whole,  of 
the  capital  of  such  a  corporation  does  not  affect  the  rights 
of  those  dealing  with  it.*  Hence  the  state's  ownership  of 
all  the  shares  of  the  capital  stock  of  a  railroad  company 
will  not  exempt  the  corporation  from  liability  for  the 
negligence  of  its  servants.* 

§  251.  State  may  consent  to  be  sued.— The  Federal  gov- 
ernment, and  some  of  the  states,  have  provided  for  the 
adjudication  of  private  claims  against  them  in  their  own 


a  prisoner  in  a  state  reformatory  was 
injured  by  the  breaking  of  a  ladle  in 
which  he  was  carrying  molten  iron. 
He  had  called  the  overseer's  attention 
to  a  defect  in  the  ladle,  but  no  atten- 
tion had  been  paid  to  his  complaint. 
It  was  claimed  that  the  state  was  en- 
gaged in  the  business  of  manufactur- 
ing, in  which  it  employed  overseers, 
and  received  profits,  and  in  which  it 
authorized  convicts  to  be  used  as  labor- 
ers. Held,  that  the  injured  convict 
was  not  a  voluntary  servant  for  hire 
and  reward,  nor  was  the  state  his 
master  in  the  ordinary  sense :  and  the 
doctrine  of  respondeat  superior  did 
not  therefore  apply  (S.  P.  Alamango  v. 
Albany  County,  25  Hun,  551).  No 
contract,  express  or  implied,  is  created 
with  the  sovereign,  because  an  indi- 
vidual pays  tolls  imposed  by  statute 
for  the  use  of  a  public  work,  such  as 
slide- dues  for  passing  his  logs  through 
government  slides  (Regina  v,  Mc- 
Farlane,  7  Duval  [Canada],  216); 
Tobin  V.  Regina,  16  C.  B.  N.  S.  310 
[petition  of  right  will  not  lie  for  a  claim 
founded  upon  tort ;  the  crown  can  do 


no  wrong] ;  Feather  v,  Regina,  6  Best 
&  S.  257  [infringement  of  patent  right 
by  the  admiralty].  It  is  held  in  Can- 
ada, that  where  the  crown  in  the 
exercise  of  its  sovereignty,  lakes  pos- 
session of,  and  operates,  a  railroad, 
it  is,  by  virtue  of  its  sovereignty,  ex- 
empt from  liability  for  its  servant's 
acts  in  operating  the  line.  The  crown 
is  not  liable  as  a  common  carrier 
(Regina  v,  McLeod,  8  Duval  [Can- 
ada], I. 

»  Bank  of  United  States  v.  Plant- 
ers' Bank,  9  Wheat.  904;  Pennsyl- 
vania V.  Wheeling,  &c.  Bridge,  13 
How.  [U.  S.]  518;  Curran  v,  Arkan- 
sas, 15  Id.  304,  rev'g  S.  C.  12  Ark. 
321 ;  Tinsman  v.  Belviderc,  &c.  R. 
Co.,  26  N.  J  Law,  148. 

*  Hutchinson  v.  Western,  &c.  R. 
Co.,  6  Heisk.  634.  "By  becoming 
owner  or  stockholder,  th^  state  de- 
scends from  its  sovereign  dignity  to 
individuality,  so  far  as  to  place  it  upon 
an  even  footing  of  legal  liability  with 
other  corporations  of  like  character 
and  purposes ''  (lb.  per  Tumey,  J.). 
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courts  or  in  courts  especially  erected  for  that  purpose. 
The  rule  is  inflexible  that,  whenever  the  state  designates 
a  particular  tribunal  in  which  it  consents  to  be  prosecuted, 
and  the  class  of  claims  which  such  tribunal  may  entertain, 
and  prescribes  a  particular  form  of  procedure,  the  statutory 
directions  must  be  strictly  followed.^  An  authority  given 
to  a  court  or  board  to  hear  and  determine  claims  against 
the  state  for  damages  sustained,  for  example,  from  the  use 
and  management  of  its  canals,  or  resulting  from  the  negli- 
gence of  its  officers  in  charge  thereof,  or  from  any  acci- 
dent connected  therewith,  does  not  confer  jurisdiction  to 
determine  a  claim  founded  on  the  negligence  of  a  prison 
overseer  having  nothing  to  do  with  the  canals.^ 

§  252.  Immunity  of  state  -  agents.— The  governmental 
powers  of  the  state  are  necessarily  exercised  through  its 


^  Ordinary  legal  remedies,  as  in 
questions  of  contract  between  individ- 
uals, are  not  contemplated  by  these 
permissive  statutes.  In  those  cases, 
reliance  must  be  had,  it  is  said,  upon 
the  good  faith  of  the  state  (see  Han- 
cock V.  Walsh,  3  Woods  C.  C.  363; 
Dabney  v.  State  Bank,  3  S.  C.  167; 
Clark  V.  State,  7  Coldw.  317 ;  Danolds 
V,  State,  89  N.  Y.  36).  The  jurisdic- 
tion of  the  Federal  Court  of  Claims  is 
restricted  to  contracts,  express  or  im- 
plied. Hence  the  government  is  not 
liable  to  suit  for  the  wrongful  and  un- 
authorized acts  committed  by  its  offi- 
cers, under  a  mistaken  zeal  for  the 
public  good  (Longford  v.  United 
States,  loi  U.  S.  341).  A  New  York 
statute  (L.  1883,  ch.  205)  confers  upon 
the  board  of  claims  jurisdiction  to 
hear  and  determine  claims  against  the 
state  for  damages  sustained  ^^from 
the  canals  or  from  their  use  and  man- 
agement, or  resulting  or  arising  from 
the  negligence  or  conduct  of  any  offi- 
cer of  the  state  having  charge  thereof. 

Vol.  1—28 


or  from  any  accident  or  other  matter 
or  thing  connected  therewith,"  provid- 
ing, however,  that  **  no  award  shall  be 
made  unless  the  facts  proved  shall 
make  out  a  case  which  would  create  a 
legal  liability  against  the  state,  were 
the  same  established  against  a  private 
person."  It  was  contended  in  Sipple 
2/.  State  (99  N.  Y.  284),  that  this  stat- 
ute should  be  so  construed  as  to  ex- 
empt the  state  from  any  liability  for 
its  management  of  the  canals,  except 
that  arising  from  the  negligence  of 
some  person  described  by  law  as  an 
officer  of  the  state.  But  it  was  held 
not  to  be  essential  that  the  dam- 
ages should  be  caused  by  a  state 
officer;  no  matter  what  the  immedi- 
ate cause  may  have  been,  so  long  as 
it  was  connected  with  the  canals,  if 
under  similar  circumstances  the  law 
would  adjudge  a  liability  against  a 
private  person.  To  the  same  effect, 
Rexford  v.  State  [N.  Y.],  11  N.  E. 
Rep.  514. 

»  Lewis  V,  State,  96  N.  Y.  71'. 
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executive,  legislative  and  judicial  officers^as  well  as  through 
and  by  means  of  a  great  variety  of  subordinate  agencies; 
.and  so  far  as  such  officers  and  agents,  representing  the 
state,  exercise  any  distributive  portion  of  its  sovereign 
powers,  in  a  degree  however  small  and  about  concerns 
however  petty,  they  have  the  privilege  of  sovereignty, 
and  hence  are  not  answerable,  in  a  private  action,  either 
for  a  neglect  to  exercise  those  powers,  or  for  the  conse- 
quences of  a  lawful  exercise  of  them,  where  no  corruption 
or  malice  can  be  imputed,  and  they  keep  strictly  within 
the  limits  of  their  powers.^  No  one,  so  far  as  the  reported 
cases  disclose,  has  ever  sought  to  hold  the  governor  of  a 
state,  or  a  member  of  its  legislature,*  liable  in  damages 
for  their  political  action,  and  it  is  universally  conceded 
that  members  of  the  judiciary,  which  is  likewise  a  depart- 
ment of  government,  are  never  answerable  in  damages  for 
their  judicial  acts,  within  their  jurisdiction.  ,  But  this  im- 
munity does  not  extend,  as  we  shall  have  occasion  to 
point  out  in  another  place,  to  cases  of  personal  miscon- 
duct on  the  part  of  public  servants,  or  of  contractors  with 
the  State,  in  the  discharge  of  purely  ministerial  duties  im- 


^  In  Buron  v,  Denman  (2  Ex.  167), 
the  defendant,  a  captain  in  tiie  navy, 
was  sought  to  be  made  liable  for 
burning  certain  barracoons  on  the 
-west  coast  of  Africa,  and  releasing 
the  slaves  contained  in  them.  His 
conduct  in  so  doing  had  been  ap- 
proved by  a  letter  written  by  the  sec- 
retary of  state.  Held,  that  the  owner 
of  the  slaves,  a  Spanish  subject,  could 
not  recover  for  his  loss,  as  the  effect 
of  the  ratification  of  defendant's  act 
was  to  convert  what  he  had  done  into 
an  act  of  State,  for  which  no  action 
would  lie.  Referring  to  this  case. 
Justice  Stephen  (Hist,  of  Crim.  Law, 
vol.  II,  p.  64)  says:  "as  between  the 
sovereign  and  his  subjects,  there  can 


be  no  such  thing  as  an  act  of  State. 
Courts  are  established  for  the  express 
purpose  of  limiting  public  authority 
in  its  conduct  towards  individuals." 

'  The  courts  will  not  inquire  into 
the  motives  of  the  governor  in  the  ex- 
ercise of  a  discretion  vested  in  him, 
nor  that  of  the  legislature  inducing 
it  to  enact  a  particular  statute.  They 
are  responsible  for  their  acts  in  such 
a  case  to  the  people,  not  to  the  courts 
(Attorney-General  v.  Brown,  i  Wise. 
522;  Wright  V.  Defrees,  8  Ind.  302, 
per  Wright,  J.).  The  same  principle 
applies  to  the  case  of  members  of  a 
municipal  assembly  (Baker  v.  State, 
27  Ind.  485). 
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posed  upon,  or  assumed  by  them.  Although  they  are 
primarily  accountable  to  the  state  for  the  faithful  perform- 
ance of  ministerial  duties,  nevertheless  their  obligations 
with  respect  thereto  are  for  the  benefit  of  the  general  pub- 
lic, and  hence  furnish  a  ground  of  action  against  them  at 
the  suit  of  any  one  who  suffers  a  special  damage  by  rea- 
son of  their  personal  misconduct  in  the  performance  of 
them.^ 

§  253.  Municipal  corporations  as  state  -  agencies. ->The 
governmental  powers  of  the  state  are  further  exercised  by 
a  great  number  of  municipal  and  ^uasz-mumcipBl  organi- 
zations, such  as  cities,  towns,  counties  and  boards,  to 
which,  for  purposes  of  government  and  for  the  benefit  and 
service  of  the  public,  the  state  delegates  portions  of  its 
sovereignty,  to  be  exercised  within  particular  portions  of 


^  Adsit  V,  Brady,  4  Hill,  630  [a 
canal  superintendent  negligently  per- 
mitted a  sunken  boat  to  remain  in 
canal,  with  which  plaintiff's  boat  came 
in  collision];  approved,  Hutson  v.  New 
York,  9  N.  Y.  169;  Robinson  v. 
^hamberlais,  34  Id.  389;  Hover  v. 
Barkhoof,  44  Id.  113;  Fulton  Fire 
Ins.  Co.  V.  Baldwin,  37  Id.  648 ;  Con- 
roy  V.  Gale,  47  Id.  665 ;  aff 'g  5  Lans. 
344;  Johnson  v,  Belden,  47  N.  Y.  130; 
afiPg  2  Lans.  433 ;  Stack  v.  Bangs,  6 
Lans.  262 ;  Hicks  v.  Dom,  42  N.  Y. 
47  [canal  contractor  cutting  up  a 
sunken  canal  boat,  to  clear  the  chan- 
nel, when  it  might  have  been  done  by 
some  other  means] ;  St  Peter  v.  Den- 
nison,  58  N.  Y.  416  [canal  contractor 
negligently  blasting  rocks];  compare 
Pudey  V.  Clark,  35  N.  Y.  520;  Sawyer 
V.  Corse,  17  Gratt.  241  [contractor  for 
carrying  mail  liable  to  third  person  for 
loss  of  letter  through  negligence  of 
his  servant].  The  plaintiff,  a  convict 
in  the  county  penitentiary,  was  one  of 
a  number  farmed  out  to  the  defendant 
to  be  employed  in  making,  boots  and 


shoes.  By  the  terms  of  the  contract, 
the  prison  authorities  were  to  enforce 
the  performance  of  the  work,  and  the 
defendant  to  furnish  all  the  tools  and 
stock  necessary  for  the  employment. 
Held,  that  while  the  usual  relation  of 
master  and  servant  did  not  exist,  be- 
cause the  labor  was  compulsory,  de- 
fendant owed  a  duty  to  the  convict  in 
respect  to  the  machinery  to  be  fur- 
nished for  the  purpose  of  the  work; 
the  contract  for  machinery  carried 
with  it  an  obligation  to  furnish  ma- 
chinery fitted  to  and  sufficient  for  the 
work,  and  that  it  should  be  kept  in 
constant  repair  (Hartwig  v.  Bay  State 
Shoe,  &c.  Co.,  6  N.  Y.  St.  Rep.  712). 
In  Mississippi,  the  Board  of  Police  ot 
each  county  is  required  to  contract  for 
the  building  of  any  bridge,  and  keep- 
ing it  in  repair.  Held,  that  the  con- 
tractor, and  not  the  Board  of  Police, 
is  liable  for  damages  sustained  by 
reason  of  non-repair  of  such  a  bridge 
(Sutton  V,  Board  of  Police,  41  Miss. 
236).  See  Chapter  on  Public  Officers, 
post. 
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its  territory,  or  for  certain  well-defined  public  purposes. 
To  the  extent  that  such  local  or  special  organizations  pos- 
sess and  exercise  governmental  powers, they  arenas  it  were, 
departments  of  state  ;^  as  such,  in  the  absence  of  any 
statute  to  the  contrary,  they  have  the  privilege  and  im- 
munity of  the  state:  they  partake  of  the  state's  preroga- 
tive of  sovereignty,  in  that  they  are  exempt  from  private 
prosecution  for  the  consequences  of  their  exercising  or 
neglecting  to  exercise  the  governmental  powers  they  pos- 
sess.* To  the  extent  that  they  exercise  such  powers,  their 
duties  are  regarded  as  due  to  the  public,  not  to  indi- 
viduals ;  their  officers  are  not  agents  of  the  corporation, 
but  of  "the  greater  public"* — the  state.  No  relation  of 
agency  existing  between  the  corporation  and  its  officers, 
with  respect  to  the  discharge  of  these  public,  governmental 
duties,  the  corporation  is  not  responsible  for  the  acts  or 
omissions  of  its  officers  therein.  This  is  nothing  more 
than  an  application  and  proper  extension  of  the  rule  that 
the  state  is  not  liable  for  the  misfeasance  of  its  officers. 

§  254.  Legislative  control.— As  municipal  corporations 
are  created  by,  or  organized  under,  the  authority  of  the 
state,  to  subserve  public  interests  and  protect  individual 
rights,  their  political  powers  cannot  become  vested  as 
against  the  state  ;  *  they  are  held  as  a  trust  for  the  public. 


*  "A  municipal  corporation  in  the 
exercise  of  all  of  its  duties,  including 
those  most  strictly  local  or  internal,  is 
but  a  department  of  the  state.  The 
legislature  may  give  it  all  the  powers 
such  a  being  is  capable  of  receiving, 
making  it  a  miniature  state  within  its 
locality.  Again:  it  may  strip  it  of 
every  power,  leaving  it  a  corporation 
in  name  only"  (per  Hunt,  J..  Barnes 
V,  Dist.  of  Columbia,  91  U.  S.  540). 
•*  In  levying  taxes,  municipal  corpora- 
tions are  instrumentalities  of  govern- 
ment :  they  act  by  virtue  of  a  power 


delegated  to  them  by  the  state.  Taxes 
levied  by  them  are  in  legal  effect 
levied  by  the  state,  so  that  a  lien  for 
such  taxes  is  of  equal  rank  and  prior- 
ity to  taxes  levied  for  state  purposes  ^ 
(Justice  2/.  Logansport,  loi  Ind.  326); 
S.  P.  Denike  v,  Rourke,  3  Bissell,  39; 
Dennison  v.  Keokuk,  45  Iowa,  266. 

*  See  cases  cited  under  §§  260-276, 
post, 

*  Per  Folger,  J.,  Maximilian  v. 
New  York,  62  N.  Y.  160;  sec  |  266, 
post. 

*  People  V.  Morris,  13  Wend.  325. 
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and  are  always  subject  to  modification  and  revocation. 
Subject  to  constitutional  limitations,  the  state  may,  either 
in  the  charter,  as  a  condition  of  a  grant  of  powers,  or  sub- 
sequently by  an  independent  act,  impose  upon  such  bodies 
such  burdens  and  charges  as  are  thought  most  likely  to  ac- 
complish the  object  of  their  creation ;  ^  or  it  may  exempt 


See  Terrett  v.  Taylor,  9  Cranch,  43 ; 
Bradford  v,  Gary,  5  Greenl.  339; 
Marietta  v.  Fearing,  4  Ohio,  427 ;  Bush 
If,  Shipman,  4  Scam.  186;  Trustees  of 
Schools,  &c.  V.  Tatman,  13  111.  27; 
Mills  t/.  Williams,  11  Ired.  Law,  558. 
and  Cooley  Const.  Limitations  (4th 
ed),  233,  and  cases  there  collected. 

*  Darlington  v.  New  York,  31  N. 
Y.  164;  People  V.  Morrell,  21  Wend. 
563;  Booth  V.  Woodbury,  32  Conn. 
118.  **  I  suppose  it  must  be  conceded 
that  the  legislature  has  ample  power 
to  declare  any  act  legal  or  illegal,  and 
to  impose  liability  for  damages  to  a 
party  injured,  in  all  cases  in  which 
there  is  no  restriction  contained  in  the 
fundamental  law  which  limits  their 
powers.  If  the  Constitution  does  not 
afiix  a  limit,  by  prescribing  cases  in 
which  they  may  not  act,  they  have  full 
authority  to  legislate  in  regard  thereto  " 
(per  Ingraham,  J.,  in  Wolfe  v,  Rich- 
mond, \i  Abb.  Pr.  272).  In  Stone  v. 
New  York  (25  Wend.  181),  Senator 
Verplanck  said :  "  The  legislature 
might  with  perfect  justice,  if  sound 
policy  was  thought  to  require  it,  make 
our  towns  and  counties  severally  re- 
sponsible for  damages  hereafter  arising 
from  robbery  within  them,  or  from 
public  tumults,  on  the  principle  of  the 
English  riot  act.^*  Thus,  so  early  as 
1285,  by  the  Statute  of  Winchester, 
Parliament  provided  a  remedy  against 
the  hundred  or  county,  &c.,  in  which 
a  robbery  should  take  place,  for  dam- 
ages caused  thereby,  to  be  recovered 
by  the  party  robbed,  in  an  action 
against  any  one  or  more  of  the  inhabit- 


ants. This  statute  was  afterward  re- 
enacted  (28  Edward  III,  c.  12 ;  27  Eliz., 
c.  13,  §  2),  and  provisions  were  made 
for  assessment  on  all  the  inhabitants 
of  the  damages  recovered  in  such  an 
action.  The  several  **riot  acts"  of 
England,  and  of  various  American 
States,  giving  a  right  of  action  against 
a  city  or  county  for  damages  done  by 
a  mob  or  riot,  are  founded  on  the  same 
principle.  Oftffe  same  character  are 
statutes  giving  a  remedy  against  a 
town  or  county  or  municipal  corpora- 
tions at  the  suit  of  a  citizen  sustaining 
injuries  by  reason  of  the  defective  con- 
dition of  a  street  or  bridge  within  their 
limits.  It  has  been  contended  (Green 
V.  New  York,  5  Abb.  Pr.  503 ;  People 
V,  Haws,  37  Barb.  440),  that  while 
such  an  exercise  of  legislative  power 
over  counties  and  other  quasi'Cor^o- 
rations  may  not  be  open  to  question, 
a  different  question  arises  as  to  mu- 
nicipal corporations  holding  property 
derived  from  other  sources  than  the 
legislature.  But  it  is  now  decided  that, 
with  respect  to  the  power  of  the  legisla- 
ture to  impose  burdens  upon  munici- 
palities, the  character  of  their  organiza- 
tion is  of  no  importance ;  that  the  pro- 
perty of  a  city  corporation  is  not  pri- 
vate property  in  the  sense  of  the  Con- 
stitution, and  therefore  that  a  statute 
providing  for  the  compensation  by  the 
city  of  persons  whose  property  was 
destroyed  by  mobs  was  valid  and 
constitutional,  notwithstanding  that  no 
means  of  raising  funds  were  provided 
by  that  or  any  other  law  (Darlington 
V,  New  York,   31   N.   Y.  163).     See 
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them  altogether  from  certain  kinds  of  liability.^     It  is  a 
universally  recognized  principle  that  they  have  no  powers, 


post^  \  14.  In  Brinckerhoff  v.  Board 
of  Education  (2  Daly,  443),  Daly,  C. 
J.,  said:  **  It  may  be  collected  as  the 
result  of  this  examination,  that,  under 
an  execution  upon  a  judgment 
against  a  municipal  corporation,  the 
property  of  the  corporation,  not  de- 
voted to  public  usey  may  be  taken  and 
sold  to  satisfy  the  judgment ;  that,  if 
there  is  no  such  property,  the  remedy 
is  by  mandamus  to  compel  the  pay- 
ment of  the  judgment  out  of  any 
money  or  fund  under  the  corporate 
control,  or  to  compel  the  raising  of  it 
by  tax,  when  the  corporation  is  clothed 
with  the  power  to  impose  a  tax." 

1  Gray  v,  Brooklyn,  2  Abb.  Ct. 
App.  267;  aff'g  50  Barb.  365.  In 
that  case  (1868),  which  was  an  action 
against  a  city  corporation  to  recover 
damages  for  injuries  sustained  by  the 
flooding  of  plaintifiPs  premises  in  con- 
sequence of  a  sewer  and  drain  in  a 
public  street  being  out  of  repair,  the 
defendant  set  up,  by  way  of  answer,  a 
statute  which  provided  that  '*  the  city 
of  Brooklyn  shall  not  be  liable  in 
damages  for  any  non-feasance  or  mis- 
feasance of  the  common  council,  or 
of  any  officer  of  the  city  or  appointee 
of  the  common  council,  or  any  duty 
imposed  upon  them  or  either  of  them, 
.  .  .  or  of  any  other  duty  enjoined 
upon  them  or  either  of  them  as  officers 
of  government ;  .  .  .  but  the  rem- 
edy of  the  party  or  parties  aggrieved 
for  any  such  misfeasance  or  non- 
feasance shall  be  by  mandamus  .  .  . 
or  by  other  action  against  the  members 
of  the  common  council,  officer  or  ap- 
pointee, as  the  right  of  such  party  or 
parties  may  by  law  admit,  if  at  all/' 
The  defense  was  allowed,  and  the 
complaint  dismissed ;  the  court  saying 
that  **the    ordinary    rule   governing 


principal  and  agent  between  natural 
persons  is  changed  by  this  restriction, 
and  made  more  favorable  as  to  those 
municipal  corporations  in  whose  char- 
ter this  provision  is  contained/*  The 
court,  on  appeal,  in  affirming  the  judg- 
ment, said :  ^  The  object  of  the  legis- 
lature is  clear,  and  that  was  to  exon- 
erate the  city  from  liability  on  account 
of  the  omission  and  misconduct  of  its 
officers,  and  to  impose  all  the  legal 
consequences  of  their  acts  directly 
upon  the  person  who  might  be  guilty 
of  such  official  misconduct**  The 
question  came  again  (1882),  before 
the  Court  of  Appeals  in  Fitxpatrick  v. 
Slocum  (89  N.  Y.  358),  and  in  Hardy 
V,  Brooklyn  (90  N.  Y.  435).  In  the 
first  named  case,  in  speaking  of  Gray 
V,  Brooklyn  (supra),  the  court  said: 
**  It  was  not  decided  that  where  an 
absolute  duty  rests  upon  the  city,  one 
who  suffers  injury  from  non-perfonn- 
ance  of  that  duty  cannot  in  any  case 
have  his  remedy  against  the  city;*' 
and  moreover,  that  the  statute  did  not 
exempt  the  city  from  liability  to  dis- 
chai^ge  its  general  obligation  to  keep 
its  streets  and  bridges  in  a  safe  con- 
dition, when  such  duty  is  not  devolved 
upon  any  one  of  its  officers.  This 
decision  was  regarded  in  the  last 
named  case  as  decisive  of  the  ques- 
tion. In  that  case,  the  duty  to  con- 
struct proper  sewers  had  been  laid 
upon  the  city  by  statute.  The  city 
left  a  sewer  unfinished,  and  the  plaint- 
iff was  thereby  injured.  It  was  held 
that  the  city  was  liable,  for  this  was  a 
work  which  had  not  devolved  upon 
any  of  its  officers ;  nor  could  the  city 
claim  exemption  on  the  ground  of  a 
discretionary  duty,  for  the  injury  had 
resulted  from  a  departure  from  the 
plan  for  the  construction  of  the  sewer. 
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except  those  given  by  statute,  either  expressly  or  as  nec- 
essarily incident  to  their  express  powers ;  ^  and  that  their 
liabilities  are  to  be  likewise  determined  upon  a  true  inter- 
pretation of  the  statutes  creating  or  governing  them.* 

§  255.  Public  and  private  functionsof  corporations.— There 
is  a  well  recognized  distinction  between  powers  and  duties 
which  are  granted  to,  or  imposed  upon,  a  public  body  as 
an  agency  of  government,  to  be  exercised  and  performed 
exclusively  for  public,  governmental  purposes,  and  that 
other  class  of  powers  and  privileges  which  are  exercised  by 


In  Vincent  v,  Brooklyn  (31  Hun,  122), 
decided  in  1883,  a  verdict  for  the  death 
of  a  person  lawfully  in  a  municipal 
building,  caused  by  an  explosion  of 
gas  resulting  from  the  negligence  of 
the  keeper  of  the  building,  was  sus- 
tained on  these  authorities.  The  re- 
sult of  the  cases  under  this  statute  is 
that  if  the  duty  which  was  neglected, 
e.g..  the  guarding  of  a  draw-bridge — 
did  not  rest  upon  any  particular  offi- 
cer of  the  corporation,  the  corporation 
will  be  liable  for  the  consequences  of 
its  neglect  of  the  duty,  under  its  pri- 
mary obligation  to  keep  its  streets  and 
bridges  in  a  safe  condition.  See  Fitz. 
gerald  v,  Binghamton,  40  Hun,  332 ; 
Parsons  v,  San  Francisco,  23  Cal.  462 ; 
O'Harra  v,  Portland,  3  Oregon,  525. 

*  Frost  V,  Belmont,  6  Allen,  1 52 ; 
Stetson  V.  Kempton,  13  Mass.  272; 
Abendroth  v.  Greenwich,  29  Conn. 
363;  Willard  v,  Killingworth,  8  Id. 
254;  Booth  V.  Woodbury,  32  Id. 
118;  Morey  v,  Newfane,  8  Barb.  645  ; 
Askew  V.  Hall,  54  Ala.  639 ;  Young- 
blood  t/.  Sexton,  32  Mich.  406;  Ould 
V,  Richmond,  23  Gratt.  464 ;  Hess  v, 
Pegg,  7  Nev.  23;  Douglass  v,  Placer- 
ville,  18  Cal.  643.  Corporate  powers 
cannot  be  created  by  implication,  nor 
extended  by  construction  (Pennsylvania 
R.  Co.  V*  Canal  Commissioners,  21 


Penn.  St.  9;  Wright  v,  Briggs,  2 
Hill,  ^^\  Macon  v.  Macon,  &c,  R. 
Co.,  7  Geo.  221  ;  and  see  Blair  v. 
Perpetual  Ins.  Co.,  10  Mo.  559; 
Hosack  V,  College  of  Physicians,  5 
Wend.  547 ;  Brady  v.  New  York,  20 
N.  Y.312). 

■  Mersey  Docks  v.  Gibbs,  L.  R. 
I  H.  L.  93.  •*The  liability  of  a  body 
created  by  statute  must  be  determined 
upon  a  true  interpretation  of  the 
statute  under  which  it  is  created'^ 
(Southampton,  &c.  Bridge  Co.  v, 
Southampton  Board,  8  £1.  &  B.  801, 
812).  «*The  liability  of  a  statutory 
body  depends  wholly  upon  the  con- 
struction of  the  various  acts  of  Parlia- 
ment under  which  they  exercise  their 
powers.  If  certain  duties  are  imposed 
upon  the  defendants,  the  circum- 
stance of  their  being  a  public  body, 
receiving  their  powers  for  public  pur- 
poses only,  does  not  protect  them  from 
the  consequences  of  neglect  of  their 
duties,  if  danger  arises  by  the  neg- 
lect" (per  Cleasby,  B.,  Winch  v. 
Conservators  of  the  Thames,  L.  R.,  9 
C.  P.  378;  aflTg  L.  R.  7  C.  P.  458). 
See  also  Condict  v.  Jersey  City,  46 
N.  J.  Law,  157;  Hill  z/.  Boston,  122 
Mass.  344;  Altnow  v,  Sibley,  30 
Minn.  186;  Lloyd  v.  New  York,  5  N. 
Y.  369,  375»  P«r  Foote,  J. 
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the  grantee  for  its  own  private  advantage,  and  are  for  pub- 
lic purposes,  in  no  other  sense  than  that  the  public  derives 
a  common  benefit  from  a  proper  discharge  of  duties  aris- 
ing from  the  grant.^     In  the  execution  of  governmental 


*  Fowie  V.  Alexandria,  3  Pet.  398, 
per  Marshall,  C.  J. ;  Maximilian  v. 
New  York,  62  N.  Y.  160;  Folger,  J., 
there  said :  "  There  are  two  kinds  of 
duties  which  are  imposed  upon  a 
municipal  corporation :  One  is  of  that 
kind  which  arises  from  the  grant  of  a 
special  power,  in  the  exercise  of  which 
the  municipality  is  as  a  legal  individ- 
ual ;  the  other  is  of  that  kind  which 
arises  or  is  implied,  from  the  use  of 
political  rights  under  the  general  law, 
in  the  exercise  of  which  it  is  as  a 
sovereign.  The  former  power  is  pri- 
vate, and  is  used  for  private  purposes; 
the  latter  is  public  and  is  used  for 
public  purposes.  The  former  is  not 
held  by  the  municipality  as  one  of  the 
political  divisions  of  the  State;  the 
latter  is.  In  the  exercise  of  the  former 
power,  and  under  the  duty  to  the  pub- 
lic which  the  acceptance  and  use  of 
the  power  involves,  a  municipality  is 
like  a  private  corporation,  and  is  liable 
for  a  failure  to  use  its  power  well,  or 
for  an  injury  caused  by  using  it  badly. 
But  where  the  power  is  intrusted  to  it 
as  one  of  the  political  divisions  of  the 
State,  and  is  conferred  not  for  the 
immediate  benefit  of  the  municipality, 
but  as  a  means  to  the  exercise  of  the 
sovereign  power  for  the  benefit  of  all 
citizens,  the  corporation  is  not  liable 
for  non-user,  nor  for  mis-user,  by  the 
public  agents  .  ,  .  When  it  is  de- 
termined that  the  power  and  duty  are 
given  and  taken  for  the  benefit  of  the 
corporation  as  a  corporate  body,  and 
the  act  to  be  done  is  to  be  done  by  it 
through  agents  of  its  appointment,  and 
under  its  control  and  power  of  re- 
moval, there  is  no  doubt  of  its  liabil- 


ity for  negligent  omission  or  negligent 
attempt  at  performance.  V^hen  the 
powers  created  and  duly  enjoined  are 
g^ven  and  laid  upon  officers  to  be 
named  by  the  corporation,  but  for  the 
public  benefit  and  as  a  convenient 
method  of  exercising  a  function  of 
general  government,  and  the  corpora- 
tion has  no  immediate  control  nor  im- 
mediate power  of  removal  of  those 
officers,  nor  of  their  subordinates  and 
servants,  then  it  is  not  liable  for  their 
negligent  omission  or  action."  This 
language  was  quoted  and  fully  ap- 
proved in  Ham  v.  New  Yoric,  70  N. 
Y.  459.  Compare  N.  Y.  &  Brooklyn 
Sawmill,  &c.  Co.  v,  Brooklyn,  71  Id. 
580;  Swift  V,  New  York,  83  Id.  528; 
Ehrgott  V.  New  York,  96  Id.  264.  In 
Richmond  v.  Long  (17  Gratt.  378), 
the  court  said :  *'  The  function  of  such 
municipalities  are  two-fold :  First, 
political,  discretionary,  and  legislative, 
being  such  public  franchises  as  are 
conferred  upon  them  for  the  govern- 
ment of  their  inhabitants,  and  the 
ordering  of  their  public  officers,  and  to 
be  exercised  solely  for  the  public 
good,  rather  than  their  special  advan- 
tage ;  and  secondly,  those  ministerial, 
specified  duties  which  are  assumed,  in 
consideration  of  the  privileges  con- 
ferred by  their  charter.  Within  the 
sphere  of  the  former,  they  are  entitled 
to  this  exemption;  inasmuch  as  the 
corporation  is  a  part  of  the  govern- 
ment to  that  extent,  its  officers  are 
public  officers,  and  as  such,  entitled 
to  the  protection  of  this  principle,  but 
within  the  sphere  of  the  latter,  they 
drop  the  badges  of  their  governmental 
offices,  and  stand  forth  as  the  dele- 
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powers,  granted  to  it  to  be  exercised  within  a  particular 
portion  of  the  territory  of  the  State,  a  municipal  corpora- 
tion forms  part  of  the  State  government ;  its  duties  in 
respect  thereto  are  essentially  public  duties,  and  in  the 
performance  of  them  it  partakes  of  the  prerogative  of 
sovereignty.  On  the  other  hand,  in  respect  to  special 
powers  and  privileges  granted  to  it,  and  the  duty  to  the 
public  which  acceptance  and  use  of  such  a  grant  involve,  a 
municipality  is  on  the  same  footing  with  a  private  grantee 
of  a  power,  and  is,  like  an  individual,  liable  for  a  failure  to 
use  it  well,  and  for  an  injury  caused  by  using  it. 

§  256.  Counties,  towns,  etc.,  as  state-agencies.— Speak- 
ing, in  the  first   place,  of  that  class  of  quasi  municipal 


gates  of  a  private  corporation,  in  the 
exercise  of  private  franchises,  and 
amenable  as  such  to  the  great  funda- 
mental doctrine  of  liability  for  the 
acts  of  their  servants."  In  Brink- 
meyer  v.  Evansville  (29  Ind.  187), 
Elliott,  J.,  said :  *•  A  municipal  cor- 
poration is  for  the  purposes  of  its 
creation,  a  government,  possessing  to 
a  limited  extent  sovereign  powers, 
which,  in  their  nature,  are  either  legis- 
lative or  judicial,  and  may  be  denom- 
inated governmental  or  public.  The 
extent  to  which  it  may  be  proper  to 
exercise  such  powers,  as  well  as  the 
mode  of  their  exercise  by  the  corpo- 
ration, within  the  limits  prescribed 
by  the  law  creating  them  are,  of  ne- 
cessity, entrusted  to  the  judgment, 
discretion,  and  will  of  the  properly 
constituted  authorities  to  whom  they 
are  delegated.  And  being  public  and 
sovereign  in  their  nature,  the  corpora- 
tion is  not  liable  to  be  sued,  either  for 
a  failure  to  exercise  them,  or  for  errors 
committed  in  their  exercise.  But 
when  duties  of  a  purely  ministerial 
character  are  expressly  enjoined  by 


law,  on  such  corporations  or  arise  by 
necessary  implication,  they  are  respon- 
sible for  any  damages  resulting  to  in- 
dividuals from  a  neglect  to  perform 
them,  or  from  their  peribrmance  in  an 
improper  manner/'  In  a  recent  case 
in  Pennsylvania,  the  court  said :  *'  It 
has  been  repeatedly  decided,  that,  as 
a  general  rule,  a  municipality,  in  the 
performance  pf  certain  public  func- 
tions delegated  to  it  by  the  sovereignty 
of  the  State,  is  an  agent  of  the  govern- 
ment, and  is  not  liable  for  the  malfeas- 
ance or  negligence  of  its  officers  or 
employees.  The  officers  of  the  mu- 
nicipality have  been  held  to  be  quasi 
civil  officers  of  the  government, 
although  appointed  by  the  corpora- 
tion; they  are  themselves  personally 
liable  for  their  malfeasance  or  non- 
feasance in  office,  but  for  neither  is 
the  corporation  responsible.  The  cor- 
poration appoints  them  to  office,  but 
does  not  in  that  act  sanction  their 
official  delinquencies,  or  render  itself 
liable  for  their  official  misconduct  " 
(Boydz^.  Insurance  Patrol,  113  Penn. 
St.  269). 
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corporations,  such  as  counties,  towns,  parishes,  road  and 
school  districts  and  the  like,  which  are  mere  political 
divisions  of  the  territory  of  the  state,  like  assembly  and 
senatoiial  districts,  organized  for  the  convenient  exercise 
of  portions  of  the  political  power  of  the  state,  they  are  re* 
garded  as  mere  agencies  of  government ;  they  have  certain 
limited  powers  and  duties  which  may  be  enforced,  and 
privileges  which  may  be  maintained  ;  but  they  are  invested 
with  corporate  powers  sub  modo,  and  for  a  few  specified 
purposes  only.^  This  class  of  involuntary  organizations 
have  no  duties,  and  are  under  no  liabilities,  except  such  as 
are  imposed  by  statute  ;  they  are  liable  neither  for  refus- 
ing to  exercise  powers  granted  them,  nor  for  the  conse- 
quences of  their  imperfect  execution,  when   undertaken.* 


*  Commonweath  v.  Green,  4 
Whart.  [Penn.J  531 ;  Jackson  v.  Hart- 
well,  8  Johns.  330;  Hombcck  v.  West- 
brook,  9  Id.  73,  and  cases  infra. 

•  Russell  z^.  Men  of  Devon  (2  Term 
R.  667)  is  the  leading  case  which  has 
been  frequently  referred  to  and  fol- 
lowed by  the  American  courts.  There, 
the  duty  of  the  county  to  repair  a 
bridge  was  admitted;  but  inasmuch 
as  the  county  had  no  corporate  fund, 
nor  the  means  of  obtaining  such  a 
fund,  out  of  which  a  judgment  could 
be  satisfied,  and  because  each  inhabit- 
ant would  be  liable  to  satisfy  any 
judgment,  which  might  be  levied 
upon  one  or  two  inhabitants,  who 
would  have  no  means  of  reimbursing 
themselves,  the  action  was  held  not  to 
lie.  The  reasons  given  for  the  judg- 
ment in  this  case  are  not  altogether 
applicable  to  the  case  of  counties  or 
of  towns  which  have  a  corporate  fund, 
or  the  means  of  obtaining  one,  out  of 
which  a  judgment  might  be  satisfied, 
but  the  reasoning  of  the  case  has  been 
repeatedly  approved  (Weightman  v. 
Washington,  i  Black,  39;  Riddle  v. 
Proprietors  .of  Locks,  &c.,  7  Mass. 


169;  Mower  z'.  Leicester,  9  Id.  247; 
Beardsley  v.  Smith,  16  Conn.  375; 
Jones  V.  New  Haven,  34  Id.  i ;  Baxter 
V,  Winooski  Tump.  Co.,  22  Verm. 
123;  Ball  V.  Winchester,  32  N.  H. 
443,  as  explained  and  limited  by  Gil- 
man  V.  Laconia,  S5  I<i*  130;  Eastman 
V,  Meredith,  36  Id.  284;  Hill  v,  Boston, 
122  Mass.  344;  Freeholders  t^.  Strader, 
18  N.  J.  Law,  108;  Cooley  v.  Free- 
holders, 27  Id.  415  ;  King  v,  St.  Lan- 
dry, 12  La.  Ann.  858,  and  cases 
infra),  **The  political  divisions  of 
the  state,  called  counties,  which  have 
duties  imposed  upon  them  without 
their  assent,  by  the  law,  are  not  liable 
to  individuals  for  neglect  in  the  per- 
formance of  their  duties,  unless  they 
are  expressly  made  so  by  statute.  But 
a  different  rule  prevails  where  a  mu- 
nicipal corporation  accepts  a  charter 
which  confers  peculiar  powers  and 
privileges  and  imposes  special  duties'* 
(per  Ewing,  J.,  Friti  v,  Kansas  City, 
84  Mo.  632).  For  statutory  provisions 
making  towns  also  counties  liable  for 
damages  from  want  of  repair  of  roads 
and  bridges,  see  chapter  on  Highways 
and   on  Bridges,  post;  also  §§    288, 
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Even  where  they  are  invested  with  corporate  capacity  to 


290,   post.     Counties, — The  rule  that 
counties  are  not  liable,  in  the  absence 
of  a  statute  imposing  liability,  for  the 
negligence  of  county  officers  in  the 
performance  of  their  duties,  is  main- 
tained in  Alabama, — Askew  v.  Hale 
county,  54  Ala.  639;  Barbour  county 
V.    Horn,    48    Id.     566;    Covington 
county  V,  Kinney,  45  Id.  176 ;  Sims  v. 
Butler  county,  49  Id.  no;  Barbour 
county  V.  Brunson,  36  Id.  362;  Van 
Epps  V,  Commissioners,  25  Id.  460; 
Selma  v,  Perkins,  68  Id.  145.     A  pen- 
alty is  recoverable  against  a  county  by 
a  statute  '*  to  suppress  murder,''  &c. 
(Dale  county  v,  Gunter.  46  Id.  118). 
Arkansas, — Granger  v,  Pulaski  coun- 
ty, 26   Ark.  37.        California, — **  A 
county  is  not  a  person  in  any  sense ;  it 
is  not  a  corporation. "    Its  debt,  created 
by  authority  of  law  is  a  part  of  the 
public  state  debt,  and  there  is  no  more 
remedy  therefore  against  it  than  there  is 
against  the  State  (Hunsakerv.  Borden, 
5  Cal.  288 ;  Price  v,  Sacramento,  6  Id. 
254).     S.  P.  Huffman  v,  San  Joaquin 
Co.,  21  Id. 426;  Burnett  z'.  Contra  Costa 
county,  67  Id.  78  [defective  bridge]; 
Crowell  V,  Sonoma  county,  25  Id.  313 
[building  a  bridge  so  that  it  obstructed 
water-course];    Sherboume  v,  Yuba 
county,  21  Id.  113  [county  physician's 
unskillful    treatment    of    an  indigent 
sick     person     in    county     hospital]. 
Connecticut, — Counties  in  this  state 
have  no  organization,  and  no  officer 
on  whom  process  can  be  served,  and 
cannot  be  sued  at  all  (Ward  v.  Hart- 
ford county,  12  Conn.N404).     Georgia, 
— Counties  are  declared  by  statute  to 
be  corporations,  and  liable  to  be  sued 
as  such,  but  being  involuntary  organ- 
izations, there  is  no  inference  of  any 
agreement  on  their  part,  in  considera- 
tion of  a  grant  of  corporate  privileges. 
They  are  not  liable  for  the  non-repair 
of  bridges  (Scales  v,  Chattahoochee 


county,   41   Geo.   225 ;    Haygood    v. 
Justices,  &c.,  20  Id.  845)  [county  not 
liable  to  sheriff  for  escape  of  prisoner 
on  account  of  insufficiency  of  county  * 
jail] ;  S.  P.  the  Governor  v.  Justices, 
&c.,  19  Id.  97;  see    also    Peters   v. 
State,  9  Id.  109.     Illinois, — HoUen- 
beck  V,  Winnebago  county,  95  111.  148 
[defective  construction  of  public  build- 
ing]; White  V,  Bond  county,   58  Id. 
297    [defective    bridge];    Hedges   v, 
Madison  county,  6    Id.    567    [defec- 
tive bridge].     Sec  Symonds  v.  Clay 
county,  71  Id.  355  [county  employee 
negligently  setting  fire  to  brush  on 
county  poorhouse  farm].     Kansas, — 
Marion  county  v,  Riggs,  24  Kans.  255 
[defective  highway  and  bridge] ;  Eiken- 
berry  v.  Bazaar,  22  Id.  556  [defective 
highway].   Kentucky. — The  judge  and 
justices  composing  a  county  court,  not 
liable  for  the  falling  of  a  bridge  con- 
stituting part  of  the  public  highway 
and  under  their  control  (Wheatly  v, 
Mercer,  9  Bush,  704).     Michigan, — 
Larkin  v,  Saginaw  county,   1 1  Mich. 
88  [building  a  bridge  on  a  defective 
plan].        Minnesota, — Dasdall       v, 
Olmsted    county,  30   Minn.  96  [fail- 
ure to  repair  county  court-house,  and 
appurtenant  sidewalk].     Mississippi, 
— Sutton  V,  Police  Board,  41   Miss. 
236  [defective  construction  of  bridge] ; 
Brabham  v.  Hinds  county,  54  Id.  363 
[non-repair  of  bridge].     Missouri, — 
Clark  V.  Adair  county,  79  Mo.   536 
[fall  of  county  bridge].    See  Hannon 
V,  St.  Louis  county,  62  Id.  313  [for  an 
exception  to  the  rule].    New  Jersey  — 
Freeholders,  &c.   v,   Strader,   18  N. 
J.  Law,  108;  Cooley  v.  Freeholders, 
&c.,  27  Id.  415.     In  i860,  the  statute 
made  the  freeholders  of  each  county 
a  corporation,   and  gave    an    action 
against  them  for  injuries  from  defec- 
tive condition  of  bridges  (see  Ripley  v. 
Freeholders,  &c.,  40  N.  J.  Law,  45 ; 
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some  extent,  and  with  the  power  of  holding  property  and 


Pray  v.  Jersey  City,  32  Id.  394;  Liver- 
more  v.  Freeholders,  &c.,  29  Id.  245). 
The  inhabitants  of  a  county  are   not 
indictable  at    common    law  for    not 
repairing  bridges  over  canals,  but  only 
bridges  over  rivers  (State  v,  Hudson 
Co.,  30  N.  J.  Law,   137).    New   York. 
— A  statute  declared  that  a  certain 
bridge,  '^  shall  become  a  public  bridge 
and  may  be  maintained  by  the  county.'* 
Held  that  an  action  would  not   lie 
against  the  county  for  damages  sus- 
tained by  a  traveler  from  its  want  of 
repair.     "  We  have  not  been  referred 
to  a  case,  and  we  are  not  aware  of 
one,  in  which  an  action  for  injury  for 
neglect  to  properly  maintain  a  bridge 
has  been  maintained  against  a  county 
or  town,    unless  the  right  of  action 
was  expressly  given  by  statute  *'  (En- 
sign V,  Livingston  county,  25  Hun,  20). 
A  county  is  not  liable  to  a  convict  in 
its  penitentiary,  injured  by  machinery 
in  use  there,  no  such  liability  being 
declared  by  the  statute,  and  this,  aside 
from  the  other  reason  that  the  agency 
of  punishing  criminals  is  one  of  sover- 
eignty, and  the  county  stands,  so  far, 
in  the  place  of  the  state  (Alamango  v, 
Albany    county,    25   Hun,    551;    see 
Lorillard  v,  Monroe  county,    11    N. 
Y.    392).      North   Caroh'na.^V/hiic 
V.   Chowan   county,   90    N.    C.    437 
[defective  bridge] ;  Jackson  v.  Greene 
county,  76   Id.   282    [fallen    bridge]; 
S.  P.  Anderson  v.  Steamboat  Co.,  64 
I^-  399?  Willey  V.  Gatling,  70  Id.  410. 
Nebraska,  —  Wehn  v.  Gage  county, 
5  Neb.  494  [keeping  county  jail  in  such 
filthy    condition  as    to    constitute    a 
nuisance].     (9-4/V?. —Hamilton   county 
V,  Mighels,  7  Ohio  St.  109 ;  overruling 
Brown  county  v»  Butts,  2  Ohio,   348, 
and  Richardson  v.  Spencer,  6  Id.  13. 
In  the  first  case  plaintiff, while  attending 
court  as  a  witness, was  precipitated  into 
the  cellar  of  the  court-house,  in  con- 


sequence of  the  county  officer's  De- 
lecting to  properly  light  or  guard  a 
dangerous  opening    into   the    cellar. 
S.  P.  Kincaid  v,  Hardin  county,   53 
Iowa,  430;    Lane  v,  Woodbury,   58 
Id.  462;  Dasdall  v,  Olmsted  county, 
supra;    HoUenbeck    v,     Winnebago 
county,  95  111.  148.     Towns  and  town- 
ships are  likewise  exempt  at  common 
law  (Morey  V.  Newfane  8  Barb.  645; 
Fishkill  V,  FishkUl  Plank  Road  Co., 
22  Id.  634 ;  Galen  v.  Clyde  Plank  Road 
Co.,  27  Id.  543 ;  Gailor  v,  Herrick,  42 
Id.  79 ;  North  Lebanon  v.  Arnold,  47 
Penn.  St.  488 ;  Miller  v.  Mc Williams, 
50  Ala.  427;   Waltham  v.   Kemper, 
55  III  346  [overruling  South  Ottowa  v. 
Foster,  20  Id.  296];  Bussell  v.  Steuben, 
57  Id.  35 ;  Flori  V.  St.  Louis,  69  Mo. 
341;  Yeager  v,  Tippecanoe,  81  Ind. 
46;  Altnow  V,  Sibley,  30  Minn.  186; 
Nilesv.  Martin,  4  Mich.  557;  Leoni 
V.  Taylor,  20  Id.  148;  Bristol  v.  John- 
son, 34  Id.  123).     School  Districts.— 
Lane  v.  Woodbury,    58   Iowa,  462; 
Beach    v.   Leahy,    1 1    Kans.  23 ;  see 
Bigelow  V.  Randolph,  14  Gray,  541. 
Union  school  districts  in  New  York 
are,  by  statute,  full  corporations,  and 
responsible    out    of   their    corporate 
funds,   for  the    negligence    of   their 
trustees  (L.   1864,  c.   555;  Bassettv. 
Fish,  75  N.  Y.   303;  rev'g   12  Hun, 
209).      Road  Districts.  —  White    v. 
Road  District,  9  Iowa,  202.      High- 
way commissioners,  superintendents  of 
common  schools,  county  supervisors, 
overseers  of  the  poor,  and  the  like, 
may  also  be  classed  among    quasi- 
corporations  (Beach  v.  Leahy,  1 1  Kans. 
23;   Court  V.  Coroner,  2  Wall.  501; 
Trustees,  &c.  v.  Tatman,  supra;  Keu- 
ren  v,  Johnson,  3  Den.  185;  Grant  v, 
Fancher,  5  Cow.  309;  Todd  v.  Bira- 
sall,   I    Id.  260;    see    Dillon  Munic. 
Corp.,  3d  ed.,  \  25). 
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raising  funds  by  taxation,^  their  liability  is  much  more  re- 
stricted than  that  of  municipal  corporations  created  by 
charter.  It  follows  that  a  town  cannot  bind  itself  bv  a 
vote  of  its  electors  to  pay  a  claim  founded  upon  the  neg- 
ligence of  one  of  its  officers,*  nor  can  an  officer  who  has 
suffered  a  judgment  for  acts  done  in  his  official  employ- 
ment— e.  g.  for  a  trespass  in  removing  an  obstruction  from 
a  highway — compel  the  town  to  reimburse  him,*  for  the 
reason  that  the  town  owed  no  duty  with  respect  to  the 
care  of  the  highways,  and  the  officer  having  such  care 
was  not  its  agent,  for  whose  acts  it  was  liable.* 

§257.    Counties   in   Pennsylvania,   Maryland,   etc.— The 
courts  of  Pennsylvania,*^  of  Maryland,*  and  those  of    In- 


*  Niles  V.  Martin,  4  Mich.  557; 
Larkin  v,  Saginaw  county,  1 1  Id.  88 ; 
Young  V,  Commissioners,  &c.,  2  Nott. 
&  McC.  537;  Carroll  v.  Board  of 
Police,  28  Miss.  38  ;  Anderson  v.  State, 
23  Id.  459 ;  Hedges  v,  Madison  county, 
6  111.  567. 

'  Morey  v,  Newfane,  supra;  Hal- 
stead  V.  New  York,  3  N.  Y.  430 ;  Peo- 
ple V,  Lawrence,  6  Hill,  244 ;  Merrill 
V,  Plainfield,  45  N.  H.  126;  Vincent  v. 
Nantucket,  12  Gush.  105;  Frost  v. 
Belmont,  6  Allen,  1 52. 

*  People  V.  Esopus,  10  Hun,  551 ; 
afTd,  74  N.  Y.  310. 

*  People  V.  Little  Valley,  75  N.  Y. 
316.  See  Mather  v.  Crawford,  36 
Barb.  564.  For  the  present  New 
York  statute  on  this  subject,  see  L., 
1881,  c.  700;  and  Code  Civ.  Pro.  §  3243, 
and  post^  chapter  on  Highways. 
It  has  been  held  in  New  York  that 
the  legislature  has  power  to  compel 
the  town  to  levy  a  tax,  to  reimburse 
its  officers  the  expenses  incurred  by 
them  in  the  honest  but  mistaken  dis- 
charge of  what  they  believed  to  be 
their  duty,  notwithstanding  the  town, 
by  vote,  has  refused  to  do  so  (Guilford 


V,  Chenango,  13  N.  Y.  143).  Com- 
menting on  this  case,  Lyon,  J.,  in 
State  V,  Tappen  (29  Wise.  674),  said : 
"  we  have  seen  no  case,  except  in  the 
courts  of  New  York,  which  holds  that 
such  moral  obligation  gives  the  legisla- 
ture power  to  compel  payment." 

*  Under  the  Pennsylvania  constitu- 
tion of  1873,  counties  are  recognized 
as  municipal  corporations  (Lanoreux 
V,  Luzerne  county  [Penn.],  9  Atl.  Rep. 
274]f  The  Pennsylvania  statute  pro- 
vides that  **  it  shall  be  the  duty  of  the 
county  commissioners,"  to  repair  all 
bridges,  etc.,  and  pay  the  expenses 
out  of  the  county  treasury  (Act  1843, 
§  I,  P.  L.  221).  *'All  roads  shall  be 
kept  in  repair  at  the  expense  of  the 
respective  townships"  (Act  of  1836, 
§  6,  P.  L.  556).  Held  that  a  liability 
for  non-repair  is  *  *  legally  consequent 
upon  a  neglected  duty  to  repair" 
(Rigony  v,  Schuylkill  county,  103 
Penn.  St.  382;  Rapho  v.  Moore,  68 
Id.  404;  Newlin  v,  Davis,  ^^  Id.  319; 
Mahanoy  v.  SchoUy,  84  Id.  136;  Dean 
V,  New  Milford,  5  Watts  &  S.  545). 

*  In  Maryland,  the  statute  makes 
the  county  commissioners  a  corpora- 
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diana,^  contrary  to  the  general  drift  of  judicial  opinion,  bold 
that  an  imperative  duty  imposed  by  statute  upon  counties 
or  towns,  as  the  case  may  be,  to  maintain  highways  and 
bridges  in  repair,  coupled  with  a  power,  through  adminis- 
trative boards,  to  raise  money  by  taxation  or  otherwise,  to 
perform  the  duty,  raises  an  implied  liability  for  a  neglect  of 
such  duty.  The  duty  being  imperative  and  the  ability  to 
discharge  it  ample,  counties  and  towns  are  held  in  those 
states  to  be  on  substantially  the  same  footing  with  volun- 
tary or  chartered  municipal  corporations,  and  consequently 
liable  to  a  private  action  for  an  injury  suffered  through  a 
breach  of  such  duty.  The  Supreme  Court  of  Iowa  (where 
counties  have  no  such  powers  of  raising  funds,  and  the 


tion,  and  they  have   "power  and  au- 
thority "  to  build  and  maintain  in  re- 
pair all  roads  and  bridges,  with  ample 
powers  to  raise  funds  for  that  purpose ; 
though  no  liability  is   expressly   im- 
posed or  action  given  for  a  breach  of 
duty.    It  is  held  that  under  this  stat- 
ute, a  county  is  liable  for  injuries  sus- 
tained from  the  non-repair  of  a  road 
or  bridge.  '  The  exercise  of  a  statu- 
tory power,   granted  for  the  public 
good,  is  not  merely  discretionary,  but 
imperative,  and  the  words,   *'p%wer 
and  authority  *'  in  such  case  may  be 
construed  ^  duty  and  obligation."  (Bal- 
timore V.  Marriott,  9  Md.  178;  Anne 
Arundel  county  v.  Duckett,   20  Id. 
468 ;  Calvert  county  v.  Gibson,  36  Id. 
229;  Prince  George's  county  v.  Bur- 
gess, 61    Id.  29;   Baltimore  v,  Pen- 
nington,   15    Id.   173;    Baltimore  v. 
Baker,  44  Id.  i  [county  liable  for  de- 
fect of  county  bridges  occasioned  by 
omission  to  appoint  officers  to  make 
repairs];  s.  P.  Flynn  v.  Canton  Co., 
40  Id.    322;  Baltimore,    &c.    Tump. 
Co.  V,  Crowther,  63  Id.  566;  Balti- 
more, &c.  Tump.  Co.  V,  Cassell  [Md.], 
7  All.  Rep.  805), 

^  In  Indiana,  the  county  commis- 


sioners '* shall  cause"  all  bridges  in 
the  county  to  be  kept  in  repair.     Held 
that  this  raises  an  imperative  duty,  and 
an  implied  liability  on  the  part  of  the 
county  for  injuries  occasioned  by  the 
non-repair  of  the  bridge  (Vaughts^. 
Johnson  county,  loi  Ind.  123;  Fulton 
county  V,  Rickel,  106  Id.    501 ;  Knox 
county  V,  Montgomery,  109  Id.  69; 
Patton  V,  Montgomery  county,  96  Id. 
131 ;    Gibson  v,   Emmerson,    95  Id. 
579 ;  Howard  county  v,  Legg,  93  Id. 
523;  Madison  county  v.  Brown,  89  Id. 
48;  Morgan  county  v.  Pritchett,  85  Id. 
68;   Pritchett  v,  Morg^an  county,  62 
Id.  210;  Shelby  county  v.  Duprex,  87 
Id.  509;  House  z/.  Montgomery  county, 
60  Id.  580  [negligent  construction  of 
bridge]).    Under  an  Oregon  statute 
which  provides  that  an  action  may  be 
maintained  against  a  county  **  either 
upon  a  contract,  or  for  an  injury  to  the 
rights  of  the  plaintiff,  arising    from 
some  act  or  omission  of  the  county,"* 
Held  that  the  county  is  liable  for  an 
injury  caused  by  a  defective  bridge 
through  the  neglect  of  a  county  officer 
(McCalla  v,    Multnomah    county,    3 
Oregon,  424). 
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Statute  gives  county  supervisors  a  mere  power  over  bridges) 
has  gone  the  length  of  holding  counties  to  an  implied  lia- 
bility for  the  non-repair  of  a  bridge/  at  least  where  the 
supervisors  of  a  county  are  shown  to  have  assumed  con- 
trol of  it,  prior  to  the  occurrence  of  the  injury  resulting 
from  its  non-repair.*  But  that  court  now  recognizes  that 
these  decisions  are  contrary  to  the  great  weight  and  cur- 
rent of  authority,  and  refuses  to  extend  them  to  cases  fully 
within  their  principle.* 

§  258.  New  England  towns.— The  peculiar  characteristics 
of  the  towns,  so  called,  of  the  New  England  States,  call 
for  special  mention.  The  term  '*  town  "  in  New  England 
is  generic,  and  will  embrace  cities,  unless  the  contrary  ap- 
pears to  have  been  the  intent  of  the  legislature.*    The  in- 


^  In  Iowa,  the  county  Board  of 
Supervisors  has  power  "  to  provide  for 
the  erection  of  all  bridges  which  may 
be  necessary  and  which  the   public 
convenience  may  require  within  their 
respective  counties    and  to  keep  the 
same  in  repair "  (Code,  §  303,  subd. 
18) ;  and  the  board  is  also  empowered 
'*  to  build  and  keep  in  repair  "  neces- 
sary buildings  for   the    use    of   the 
county  and  the  courts.     Under  the 
first  named  statute,  it  is  settled  that 
counties  are  liable  for  injuries  result- 
ing from  defective  bridges,  though  the 
statute  does  not  expressly  impose  any 
such    liability    (Wilson   v,   Jefferson 
county,  13  Iowa,  i8i;  Brown  v,  Jef- 
ferson county,  16  Id.  339;  McCullom 
V.   Blackhawk  county,  21    Id.    409; 
Barrett  v.  Brooks,  Id.  144 ;  Soper  v, 
Henry  county,  26  Id.  264 ;  Kendall  v. 
Council  Bluffs,  32  Id.  324;  Chander 
V.  Fremont  county,  42  Id.  58 ;  Huston 
V,  Iowa  county,  43  Id.  456 ;  Titter  v. 
Iowa  county,  48  Id.  90).     In  Kincaid 
V.  Hardin  county  (53  Id.  430),  where 
a  county  was  sought  to  be  held  liable 
under  a  precisely  similar  statute,   re- 


lating to  court-houses  instead  of 
bridges  {supra),  the  court  refused  to 
follow  the  doctrine  of  the  bridge  cases, 
and  non-suiled  a  plaintiff  who  was  in- 
jured by  the  negligence  of  county 
officers  in  not  lighting  a  stair-case  of 
a  county  court-house.  Rothrock,  J., 
commenting  on  the  doctrine  of  these 
cases  said:  **  It  must  be  admitted 
that  a  distinction  in  principle  between 
an  injury  resulting  from  a  defective 
county  bridge,  and  one  caused  by  a 
defective  and  improperly  constructed 
court-house  is  not  very  plain,  nor 
easily  demonstrated.  But  as  the  line 
of  decisions  in  this  state  as  to  the  lia- 
bility for  defective  bridges  stand  al- 
most if  not  quite  alone.  .  .  .  We 
have  no  disposition  to  carry  the  doc- 
trine further  than  is  necessary  to  sus- 
tain the  decisions  of  the  court." 

*  It  must  be  shown  that  the  county 
had  assumed  control  of  the  bridge  or 
made  appropriations  for  building  or 
keeping  it  in  repair  (Titter  v.  Iowa 
county,  48  Iowa,  90). 

'  Kincaid  v,  Hardin  county,  supra, 
^  State  V.  Gennon,  2  R.  I.  278; 
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dividual  inhabitants  of  towns  and  cities  and  other  munic- 
ipal communities  are  liable,  in  their  persons  and  property, 
for  the  debts  of  the  towns  or  corporations  (including 
judgments  against  towns  for  negligence),  by  execution  or 
taxation.^  These  town  organizations  have  many,  if  not  all, 
the  usual  powers  of  municipal  corporations,  besides  the 
characteristics  of  the  county  organizations  of  other  states. 
They  are  charged,  among  other  things,  with  the  duty  of 
building  and  maintaining  highways,  bridges,  town  build- 
ings, and  the  like — a  duty  which,  in  other  states,  is  gener- 
ally imposed  upon  independent  public  officers,  or  is  volun- 
tarily assumed  by  incorporated  villages  and  cities.  Never- 
theless they  are  universally  declared  to  be  quasi  corpora- 
tions merely,  and,  with  perhaps  a  single  qualification,  to  be 
wholly  exempt  from  civil  liability  for  neglect  of  duty,  in 
the  absence  of  a  statute  imposing  such  liability.* 

§  259.  When  liable  at  common  law. — The  qualification  of 
the  general  rule  above  alluded  to  is,  with  respect  to  liability 
for  the  neglect  of  obligations  which  a  town  incurs  when  a 


Hill  V,  Boston,  122  Mass.  344;  Harper 
V.  Milwaukee,  30  Wise.  365 ;  Kittridge 
V.  Milwaukee,  26  Id.  46. 

^  In  Beardsley  v.  Smith  (16  Conn. 
368),  it  was  declared  to  be  the  imme- 
morial usage,  and  uniformly  supported 
by  judicial  decisions  throughout  New 
England,  that  the  inhabitants  of  towns 
and  other  municipal  communities  or 
corporations  and  quasi  corporations, 
were  liable  in  their  persons  and  prop- 
erty for  the  debts  of  the  towns  or 
corporations  by  taxation  or  execution. 
And  see  Bray  v.  Wallingford,  20 
Conn.  416 ;  compare  Homer  v.  Coffey, 
25  Miss.  434;  Miller  v.  McWillianis, 
50  Ala.  427. 

«  Hill  V,  Boston,  122  Mass.  344; 
Oliver  v,  Worcester,  102  Id.  489; 
Sullivan  v,  Boston,  126  Id.  540;  Com- 
monwealth  V,   Springfield,  7   Id.  9; 


Mower  v,  Leicister,  9  Id.  247 ;  Hixon 
V.  Lowell,  13  Gray,  59;  Bigelow  v. 
Randolph,  14  Id.  541 ;  Brady  v.  Lowell, 
3  Gush.  121;  Bacon  v.  Boston,  3  Id. 
174;  Brailey  v,  Southborough,  6  Id. 
141;  Smith  V,  Dedham,  8  Id.  522; 
Gregory  v.  Adams,  14  Id.  242 ;  Blod- 
gett  V,  Boston,  8  Allen,  237 ;  Stickney 
V,  Salem,  3  Id.  374;  Ghedsey  v.  Can- 
ton, 17  Conn.  475;  I^ced  v.  Belfast, 
20  Maine,  248 ;  Frazer  v.  Lewiston,  76 
Id.  531;  Sanford  v.  Augusta,  32  Id. 
536;  Peck  V,  Ellsworth,  36  Id.  393; 
McCarthy  v.  Portland,  67  Id,  167; 
Eastman  v.  Meredith,  36  N.  H.  284 
[defective  construction  of  town  house]; 
Hyde  v.  Jamaica,  27  Verm.  443;  Bax- 
ter V,  Winoski  Tump.  Co.,  22  Id.  114; 
Davis  V,  Lamoile  Tump.  Co.,  27  Id. 
602;  Wixon  V,  Newport,  13  R.  L  453; 
see  post,  %  288. 
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special  duty  is  imposed  upon  it,  with  its  consent,  express 
or  implied,  or  a  special  authority  is  conferred  on  it,  at  its 
request  In  such  cases  the  town  is  subject  to  the  same 
liabilities,  for  the  neglect  of  those  special  duties,  to  which  a 
corporation  proper,  or  a  private  company,  would  be,  if  the 
same  duties  were  imposed  or  the  same  authority  conferred 
on  it,  including  a  liability  for  the  wrongful  omission  of  its 
officers  and  agents  to  act,  as  well  as  for  their  wrongful 
acts.^  In  like  manner,  the  common-law  immunity  of 
towns  does  not  extend  to  the  case  of  a  town  which  as- 
sumes an  obligation  for  its  own  advantage  or  emolument, 
as  where  a  town  lets  a  public  building  and  receives  rent 
for  its  use.  In  such  a  case  the  town  is  liable  in  the  same 
manner  and  to  the  same  extent  as  a  private  owner  for 
injuries  caused  by  defects  in  the  building.'  So  if  a  town, 
instead  of  leaving  the  duty  of  keeping  its  highways 
in  repair  to  be  performed  by  its  officers  and  in  the 
methods  provided  by  general  laws,  assumes  to  perform  it 
by  means  of  agents  whom  it  may  direct  and  control,  it 

^  Bigdow  V,  Randolph,  14  Gray,  So,  in  exercising  a  privilege  specially 
541,  per  Metcalf,  J.  In  Jones  v.  New  granted  to  a  borough,  e.g,^  the  right  to 
Haven  (54  Conn,  i),  defendant's  char-  remove  encroachments  upon  its  high- 
ter  gave  its  common  council  power  to  ways,  it  acts  for  its  own  advantage, 
make  by-laws  for  the  regulation  and  and  not  for  the  benefit  of  the  public  at 
protection  of  trees  in  the  public  squares  large,  and  hence  is  liable  for  the  tres- 
and  streets.  A  dead  limb,  which  the  pass  of  its  officer  within  the  scope  of 
city  officers  had  n^ligently  allowed  to  such  power  (Weed  v,  Greenwich,  45 
remain  upon  a  tree  in  a  public  square.  Conn.  170).  A  county,  in  laying  water- 
fell  upon  and  injured  the  plaintiff,  pipes  upon  its  own  property,  is  en- 
Held,  city  was  liable.  Carpenter,  J.,  ga^ied  in  a.  private  enterprise,  and  is 
said:  '*This  duty  [of  caring  for  trees]  governed  by  the  same,  rules,  as  to  its 
is  not,  strictly  speaking,  a  public  one.  liability,  as  govern  municipal  corpora- 
It  is  not  a  matter  in  which  the  public  tions  proper,  or  private  corporations 
at  large,  outside  the  immediate  vicinity  (Hannon  v,  St  Louis  County,  62  Mo. 
of  New  Haven,  have  any  particular  313;  S.  P.,  Perkins  v,  Lawrence,  136 
interest.   It  is  not  a  power  or  duty  im-  Mass.  30$). 

posed  upon  the  city  by  general  law;  •  Worden  v.  New  Bedford,   131 

nor  is  it  applicable  alike  to  all  cities;  Mass.  23;  Oliver  z^.  Worcester,  102  Id. 

but  it  is  a  special  power  or  privilege  4^9;  Thayer  v.  Boston,  19  Pick.  511; 

conferred  upon  the  dty  at  its  request."  see  (  286,  post. 
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is»  like  any  other  employer,  responsible  for  the  acts  of 
those  agents.^ 

§  260.  Public  duties— preserving  the  peace ;  policemen,— 
Municipal  corporations  /r^/^r,  are,  like  counties  and  other 
similar  political  divisions  of  the  state,  not  responsible  for 
non-feasance  or  misfeasance  in  the  execution  of  their  public^ 
governmental  powers.  We  now  proceed  to  illustrate  this 
principle.  In  providing  peace-officers  for  the  enforcement 
of  the  laws  of  the  state,  or  of  its  own  ordinances,  a  munic- 
ipal corporation  acts  as  the  representative,  and  stands  in 
the  place,  of  the  state.  It  is  the  sole  judge  of  the  force 
of  police  it  will  employ  in  a  given  emergency ;  *  and  the 


^  Waldron  v.  Haverhill  [Mass.],  10 
N.  £.  Rep.  481. 

*  At    time   the    New   York   and 
Brooklyn    Bridge    was    opened    for 
travel,    plaintiff,    in    attempting    to 
cross,  was  caught  in  a  crowd,  thrown 
down,  trampled  on  and  injured.     A 
large  force  of  policemen  had  been  em- 
ployed to  preserve  order,  and  the  rush 
could  not  reasonably  have  been  an- 
ticipated.   Held,  that  no  action  would 
lie  against  the  bridge  trustees  for  neg- 
ligence in  not  furnishing  an  adequate 
force  of  policemen  to  restrain  the  mul- 
titude (Hannon  v.  Agnew,  96  N.  Y, 
439).     An  exercise  of  a  discretion  on 
the  part  of  a  city  council  as  to  the 
number  of  subordinate  officers  it  will 
appoint,  is  not  actionable  (Dewey  2^. 
Detroit,  15  Mich.  307).     Within  its 
charter-powers,    a    city    may    take 
every  reasonable  means  to  preserve 
the  peace,  and,  to  that  end,  may,  in  an 
emergency,  order  the  seizure  and  de- 
struction of  intoxicating  liquors  within 
its  limits,  and  may  lawfully  pledge  the 
faith  of  the  city  to  indemnify  the  own- 
ers   of    the    property   so    destroyed 
(Jones  V.  Richmond,  18  Gratt.  517). 
In  that  case,  in  anticipation  of  the 


evacuation  of  the  city  of  Richmond 
by  the  Confederate  authorities,  and 
under  the  apprehension  that  scenes  of 
disorder  might  foUow,  which  would 
be  aggravated  by  the  opportunity  to- 
obtain  intoxicating  liquors,  the  com- 
mon council  ordered  the  seizure  and 
destruction  of  all  such  liquors  within 
the  city,  and  pledged  the  faith  of  the- 
city  to   the    payment  of  the  value. 
Held,  that  the  city  was  liable  on  the- 
pledge.   Rives,  J.,  said:  *'By  its  char- 
ter the  council  is  specially  empowered 
to  pass  all  by-laws,  rules  and  r^[ula» 
tiohs  which  they  shall  deem  necessary 
for  the  peace,  comfort,  convenience, 
good  order,  good  morals,  health,  or 
safety  of  said  city,  or  of  the  people  or 
property  therein.     It  is  hard  to  con* 
ceive  of  larger  terms  for  the  g^rant  of 
sovereign  legislative   powers  to   the 
specified    end    than  those  thus  em- 
ployed in  the  charter,  and  they  must 
be  taken  by  necessary  and  unavoid- 
able   intendment    to    comprise    the 
powers    of   eminent    domain    within 
these  limits  of  prescribed  jurisdiction. 
There  were  two  modes  open  to  the 
council :  first,  to  direct  the  destruction 
of  these  stores,  leaving  the  question  of 
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police  officers  appointed  by  it  are  regarded  as  agents,  not 
of  the  corporation,  but  of  the  state.^  Consequently  the 
corporation  is  not  liable  for  a  tort  committed  by  one  of  its 
policemen,  even  in  attempting  to  enforce  a  city  ordinance  ;^ 
nor  for  an  illegal  arrest  made  by  them,  without  a  warrant,* 
nor  for  acts  of  violence  on  their  part,  in  dispersing  an  un- 
lawful assemblage ;  *  nor  is  it  liable  to  one  who,  while  aid- 


the  city's  liability  therefor  to  be  after- 
wards litigated  and  determined;  or,  sec- 
ondly, assuming  their  liability  to  con- 
tract for  the  values  destroyed  under 
their  orders.  Had  they  pursued  the 
first  mode,  the  corporation  would  have 
been  liable  in  an  action  oi  trespass  for 
the  damages ;  but  they  thought  proper 
to  adopt  the  latter  mode»  make  it  a  mat- 
ter of  contract,  and  approach  their  citi- 
zens, not  as  trespassers,  but  with  the 
amicable  proffer  of  a  formal  receipt  and 
the  plighted  faith  of  the  city  for  the  pay- 
ment. In  this  they  seem  to  me  to  be 
well  justified.*'  Judge  Dillon  doubts 
the  soundness  of  this  decision  (Mun. 
Corp.,  sec.  371,  note).  The  case,  how- 
ever, seems  analogous  in  principle  to 
that  of  the  destruction  of  buildings  to 
stop  the  progress  of  a  fire.  In  each 
case,  private  property  is  destroyed  to 
anticipate  and  prevent  an  impending 
public  calamity. 

^  In  Buttrick  v,  Lowell  (i  Allen, 
172),  Bigelow,  C.  J.,  said :  "  Police  offi- 
cers can,  in  no  sense,  be  regarded  as 
servants  or  agents  of  the  city.  Their 
duties  are  of  a  public  nature.  Their 
appointment  is  devolved  upon  cities 
and  towns  by  the  legislature  as  a  con- 
venient mode  of  exercising  a  function 
of  government,  but  this  does  not 
render  the  cities  and  towns  liable  for 
their  unlawful  or  negligent  acts.  The 
powers  and  duties  with  which  police 
officers  and  constables  are  intrusted 
are  derived  from  the  law,  and  not 
from  the  city  or  town  under  which 


they  hold  their  appointment."  The 
exercise  of  police  jurisdiction  is  a 
power  delegated  by  the  state  (Crans- 
ton V,  Augusta,  6|  Geo.  572).  See 
Dillon  Municip.  Corp.,  §  975;  McKay 
V,  Buffalo,  9  Hun,  401 ;  aff'd,  74  N. 
Y.  619;  Norristown  v,  Fitzpatrick,  94 
Penn.  St.  121 ;  McElroy  t/.  Albany,  65 
Geo.  387 ;  Cook  v,  Macon,  54  Id.  468 ; 
Campbells.  Montgomery,  53  Ala.  527; 
Schultx  V,  Milwaukee,  49  Wise.  254. 
In  Carrington  v,  St.  Louis  (89  Mo. 
208),  there  is  a  dictum  that  the  cor- 
poration, as  owner  of  a  police  station 
building,  occupied  by  its  police  board, 
is  liable  for  the  negligence  of  a  police- 
man in  leaving  open  trap-doors  cover- 
ing a  cellar- way  leading  from  the  side- 
walk into  the  police  station. 

'  Bowditch  V,  Boston,  loi  U.  S. 
16;  Kimball  v.  Boston,  i  Allen,  417; 
Burch  V.  Hardwicke,  30  Gratt.  24 ;  Alt- 
vater  v,  Baltimore,  31  Md.  462  [board 
of  police  commissioners];  Elliott  v, 
Philadelphia,  7  Phila.  128  [policeman 
not  caring  for  horse ;  driver  arrested 
for  fast  driving] ;  McKay  v,  Buffalo,  9 
Hun,  401;  aff'd,  74  N.  Y.  619  [police- 
man, while  shooting  a  dog  supposed 
to  be  mad,  carelessly  wounded  plaint- 
iff]. 

'  Pollock  V,  Louisville,  13  Bush, 
221 ;  Grumbine  v.  Washington,  2  Mc- 
Arthur,  578. 

^  Dargan  v.  Mobile,  31  Ala.  469: 
Stewart  v.  New  Orleans,  9  La.  Ann. 
461  [officer  killed  a  slave  in  suppress- 
ing an  unlawful  assembly  of  slaves]. 
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ing  the  police,  at  their  request,  in  arresting  disturbers  of 
the  peace,  suffers  a  personal  injury.*  The  corporation's 
knowledge,*  or  subsequent  ratification,  of  the  officer's  act 
will  not  create  a  liability.* 

§  261.  Non-liability  for  mob  violence.— While  it  is  entirely 
competent  for  the  legislature  to  impose  upon  a  municipal- 
ity a  liability  to  private  action  for  damages  sustained  by 
the  acts  of  a  mob  or  riot  within  its  borders,*  yet,  in  the  ab- 
sence of  a  statute  fixing  such  liability,  the  corporation  is 
not  liable  for  such  damages,  nor  for  the  neglect  of  its  offi- 
cers to  preserve  the  peace  and  protect  private  property 
against  a  known  violation  of  law,  though  they  have  suf- 
ficient power  and  ability  to  do  so.' 


Compare  Johnson  v.  New  Orleans,  5 
La.  Ann.  100;  Clague  v.  New  Or- 
leans, 13  Id.  275  [death  of  slave  put 
to  work  in  chain-gang;  city  liable]; 
Lewis  V,  New  Orleans,  12  Id.  190. 

^  Cobb  V.  Portland,  55  Maine, 
381. 

*  Calwell  V,  Boone,  51  Iowa, 
687. 

»  Odell  V.  Schroeder,  58  111.  353 
(officer  held  prisoner  on  verbal  order 
of  magistrate].     See  §  300,  post, 

*  See  ante^  $  254 ;  Solomon  v, 
Kingston,  24  Hun,  $62;  Luke  v. 
Brooklyn,  43  Barb.  54;  Re  Pennsyl- 
vania Hall,  5  Penn.  St.  205 ;  Allegheny 
county  V.  Gibson,  90  Id.  }ffj ;  Camp- 
bell V.  Montgomery,  53  Ala.  527 ; 
Clear  Lake,  &c.  Co.  v.  Lake  county,  45 
Cal.  90;  Atchison  v.  Twine,  9  Kans. 
350;  Louisiana  v.  New  Orleans,  109 
U.  S.  285  [statutory  right  of  action  for 
damages  caused  by  a  mob  is  not 
founded  on  contract,  and  may  be 
given  or  taken  away  at  pleasure]. 
For  various  defenses  in  actions  under 
a  statute  giving  a  remedy,  see  Un- 
derbill V.  Manchester,  45  N.  H.  214; 
Chadboume  v.  New  Castle,  48  Id. 
196;   Brightman  v,  Bristol,  65  Maine, 


428 ;  Duffy  V,  Baltimore,  Taney  C.  C. 
200;  Ely  V,  Niagara  county,  36  N.  Y. 
297  [when  action  is  allowed  against 
a  municipal  corporation  in  case  of 
damage  by  riot,  the  fact  that  plaint- 
iff kept  a  disorderly  house  is  no  de- 
fense]. 

'  Hart  V.  Bridgeport,  13  Blatch. 
289.  Shipman,  J.,  there  said :  '*  Pub- 
lic duties  are,  in  general,  those  whkh 
are  exercised  by  the  state  as  a  part  of 
its  sovereignty,  for  the  benefit  of  the 
whole  public,  and  the  dischaige  of 
which  is  delegated  or  imposed  by  the 
state  upon  the  municipal  corporation. 
They  are  not  exercised  either  by  the 
state  or  the  corporation  for  its  own 
emolument  or  benefit,  but  for  the 
benefit  and  protection  of  the  entire 
population.  Familiar  examples  of  such 
governmental  duties  are  the  duty  of 
preserving  the  peace,  and  the  protec- 
tion of  property  irom  wrong -doers; 
the  construction  of  highways,  the  pro- 
tection of  health,  and  the  prevention 
of  nuisances.  The  execution  of  these 
duties  is  undertaken  by  the  govern- 
ment because  there  is  a  universal  obli- 
gation resting  upon  the  government 
to  protect  all  its  citizens,  and  because 
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§262.  Imperfect  execution  of  laws  and  ordinances.— 
In  the  absence  of  an  express  statutory  declaration,  fixing 
a  liability  therefor,  a  municipal  corporation  is  not  bound 
to  provide  for,  and  secure,  a  perfect  execution  of  the  laws 
of  the  state  or  of  its  own  ordinances,  within  its  limits ; 
and  it  is  not  liable  in  damages  for  the  consequence  of  its 
officers'  failure  to  enforce  them,  although,  but  for  such 
neglect,  the  injury  complained  of  would  not  have  hap- 
pened.^   The  enforcing,  no  less  than  the  adoption,  of  ordi- 


the  prevention  of  crime,  the  preserva- 
tion of  health,  and  the  construction  of 
means  of  intercommunication  are 
benefits  in  which  the  whole  commu- 
nity is  alike  and  equally  interested." 
The  act  incorporating  a  city  provided 
that  it  should  be  the  duty  of  the  city 
council  **to  regulate  the  police,  pre- 
serve the  peace,  prevent  disturbance, 
and  disorderly  assemblages.'^  Held, 
\hat  the  duty  intended  was  properly 
appertaining  to  an  administrative  and 
legislative  body,  acting  in  the  govern- 
ment of  a  city,  arid  that  the  corpora- 
tion was  not  responsible  for  the  de- 
struction of  property  by  a  riotous  as- 
semblage of  persons,  or  for  the  neg- 
lect of  the  officers  in  not  preventing 
such  destruction  (Western  College  v. 
Cleveland,  12  Ohio  St.  375).  In  that 
case  Gholson,  J.,  said :  "  It  is  obvious 
that  there  is  a  distinction  between 
those  powers  delegated  to  municipal 
corporations  to  preserve  the  peace  and 
protect  persons  and  property,  whether 
to  be  exercised  by  legislation  or  the 
appointment  of  proper  officers,  and 
those  powers  and  privileges  which  are 
to  be  exercised  for  the  improvement 
of  the  territory  comprised  within  the 
limits  of  the  corporation,  and  its  adap- 
tation to  the  purposes  of  residence  or 
business.  As  to  the  first,  the  corpora- 
tion represents  the  state— discharging 
duties  incumbent  upon  the  state;  as 
to  the  second,  it  represents  the  pecun- 


iary and  proprietary  interests  of  indi- 
viduals. As  to  the  first,  responsibility 
for  acts  done  or  omitted  is  governed 
by  the  same  rule  of  responsibility 
which  applies  to  like  delegations  of 
power;  as  to  the  second,  the  rules 
which  govern  the  responsibility  of  in- 
dividuals are  properly  applicable .  .  . 
It  is  not  the  policy  of  governments  to 
indemnify  individuals  for  losses  sus- 
tained, either  from  the  want  of  proper 
laws,  or  from  the  inadequate  enforce- 
ment of  laws  made  to  secure  the  prop- 
erty of  individuals."  S.  p.,  Prather  v, 
Lexington,  13  B.  Monr.  559;  Balti- 
more V,  Poultney,  25  Md.  107;  Fauvia 
V.  New  Orleans,  20  La.  Ann.  410; 
Respublica  v.  Sparhawk,  i  Dallas, 
357  [government  not  liable  for  loss  of 
goods  stored  in  a  public  storehouse 
during  a  time  of  war,  by  order  of  Con-, 
gress,  and  subsequently  seized  by  the 
public  enemy]. 

^  A  city  is  no  general  warrantor 
against  the  acts  of  individuals,  and 
ought  not  to  be  held  responsible  for 
the  acts  of  third  persons,  which,  under 
a  more  sagacious  and  efficient  police, 
might  possibly  have  been  prevented 
(Howe  V.  New  Orleans,  12  La.  Ann. 
481).  In  that  case,  the  wall  of  a  build- 
ing destroyed  by  fire  was  left  standing, 
and  a  person  passing  on  the  street 
was  injured  by  its  fall.  Held  that 
the  city  was  not  liable.  In  Griffin  v. 
New  York  (9  N.  Y.  456),   a  street. 
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nances,  such  as  the  regelating  of  building  operations/  or  the 
use  of  streets,*  or  the  forbidding  the  display  of  fireworks,* 
or  the  engaging  in  dangerous  sports  in  public  streets  and 
places,*  is  a  public  governmental  duty,  as  to  which  action- 


opposite  to  a  building  in  process  of 
erection,  was  so  encroached  upon  by 
piles  of  rubbish  and  materials,  that 
only  sufficient  room  was  left  for  one 
vehicle  to  pass.  The  plaintiff,  in  pass- 
ing, was  accidentally  driven  against 
the  rubbish  and  overturned,  and 
thereby  injured.  The  city  was  held 
not  liable.  Denio,  J.,  said>  ''The 
wrong  complained  of  ill  this  case 
arose  either  from  the  want  of  suitable 
municipal  reg^ations  or  from  some 
negligence  in  the  city  officers  in  as- 
certaining the  existence  of  the  obstruc- 
tion or  seasonably  applying  the  proper 
remedy.  A  doctrine  which  should  hold 
the  city  pecuniarily  liable  in  such  a  case, 
would  oblige  its  treasury  to  make  good 
to  every  citizen  any  loss  which  he  might 
sustain  for  the  want  of  adequate  laws 
upon  every  subject  of  municipal  juris- 
diction, and  on  account  of  every  fail- 
ure in  the  perfect  and  infallible  execu- 
tion of  those  laws.  There  is  no  au- 
thority for  such  a  doctrine,  and  we  are 
satisfied  that  it  does  not  exist.'^  The 
non-action  of  the  officers  must  be 
deemed  to  have  been  contrary  to  the 
will  of  the  corporation  as  expressed  in 
its  ordinances  (Peck  v,  Austin,  2 
Texas,  162).  s.  P.  Lorillard  v,  Mon- 
roe, II  N.  Y.  392;  Sherman  v, 
Grenada,  51  Miss.  186;  Chandler  v. 
Bay  St.  Louis,  57  Id.  327 ;  Sutton  v. 
Board  of  Police,  41  Id.  236;  Cole  v, 
Nashville,  4  Sneed»  162  [city  not  liable 
for  not  arresting  and  confining  a  luna- 
tic]. 

^  A  corporation  which  permits  a 
wooden  building  to  be  erected  in  viola- 
tion of  its  ordinance,  is  not  liable  to 
the  owner  of  an  adjoining  house  tak- 


ing fire  from  the  wooden  house 
(Forsyth  v.  Altanta,  45  Geo.  152). 
See  Griffin  v.  New  York,  supra, 

*  Levy  V,  New  York,  i  Sandf.  46$ 
[injury  caused  by  swine  being  per- 
mitted to  run  at  large  in  the  streets  in 
violation  of  a  city  ordinance] ;  Kelley 
V,  Milwaukee,  18  Wise.  83;  see 
Hewison  v.  New  Haven,  37  Conn. 
475.  The  right  of  the  public  to  use  a 
street  is  subject  to  such  reasonable 
and  necessary  limitations  as  the  city 
may  impose.  Hence,  a  street  may  be 
closed  to  travel,  during  a  review  of  its 
fire  department  and  one  injured  by  an 
officer's  careless  management  of  a 
rope  stretched  across  the  street  to 
prevent  the  entrance  of  vehicles,. has 
no  remedy  against  the  city  (Simon  v. 
Atlanta,  67  Geo.  618). 

*  A  town  is  not  liable  for  injuries 
resulting  from  a  discharge  of  fireworks 
in  violation  of  a  town  ordinance  (Ball 
V,  Woodbine,  61  Iowa,  83 ;  Hill  v. 
Chariotte,  72  N.  C.  55  [fireworks 
negligently  used  by  boys  during  sus- 
pension of  ordinances,  setting  fire  to 
plaintiffs  building];  Davis  v.  City 
Council,  51  Ala.  139). 

*  A  borough  is  not  liable  to  a  per- 
son injured  by  the  unauthorized  firing 
of  a  cannon  in  the  street  bv  an  assem- 
blage  of  citizens,  although  a  policeman 
was  standing  by  and  made  no  attempt 
to  stop  the  firing  (Norristown  v.  Fitz- 
patrick,  94  Penn.  St.  121);  s.  P. 
Robinson  v,  Greenville,  42  Ohio  St. 
625 ;  so  held,  also,  where  plaintiff  was 
injured  by  the  careless  firing  of  a  can- 
non at  a  public  meeting  in  a  public 
park,  called  together  by  the  municipal 
officers  (Boyland    v.    New    York,    i 
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able  negligence  cannot  be  predicated.  Such  a  failure  to 
execute  the  laws  is  neglect  of  a  duty  owing  to  the  public, 
not  to  individuals.  It  necessarily  follows  that  the  corpo- 
ration is  not  responsible  for  the  acts  of  persons  engaged  in 
the  violation  of  a  law  or  ordinance,  resulting  in  an  injury 
to  a  third  person,  though  such  illegal  acts  might  and 
ought  to  have  been  prevented  by  the  officers  of  the 
<:orporation,  and  although  the  officers  themselves,  and 
-even  a  majority  of  the  citizens,  actively  participated  in  the 
illegal  proceeding.^  Thus  a  municipal  corporation  is  not 
liable  for  injuries  caused  by  persons  unlawfully  coasting 
upon  its  streets,*  even  when  the  authorities  had  tolerated 
the  sport,*  or  had  publicly  set  apart  a  particular  street  for 
that  purpose.*  Having  a  discretion  as  to  what  ordinances 
it  will  adopt,  the  corporation  has  a  like  discretion  and 
power  to  suspend  the  operation  of  its  ordinances  tempo- 
rarily or  indefinitely.* 

§  263.  Granting  licenses  a  govemmeatal  act.— A  city 
which  has  power  to  construct  sewers  in  its  streets,  has  the 
right  to  permit  the  owners  of  abutting  lots  to  connect 
private  drains  with  the  sewers.*  The  giving  of  such  per- 
mission is  an  exercise  of  power  for  which  the  corporation, 
as  a  governing  body,  is  not  amenable  to  an  individual, 


Sandf.  37.  S.  P.,  Morrison  v,  Law- 
Tence,  98  Mass.  219.  See  post, 
<hapter  on  Fire-arms,  etc. 

*  Ball  V.  Woodbine,  supra  ;  Boy- 
land  V.  New  York,  supra. 

*  Schultzz'.  Milwaukee,  49  Wise. 
354;  Faulkner  v,  Aurora,  85  Ind.  130; 
Lafayette  t^.  Timberlake,  88  Id.  330; 
Burford  v.  Grand  Rapids,  53  Mich. 
98;  Steele  V.  Boston,  128  Mass.  583; 
Pierce  v.  New  Bedford,  129  Mass. 
534.  But  see  Marriott  v,  Baltimore, 
^  Md.  160;  Taylor  v.  Cumberland,  64 

Id.  68. 

*  Faulkner  v,  Aurora,  85  Ind.  130. 


*  Burford  v.  Grand  Rapids,  53 
Mich.  98. 

»  Hill  V.  Charlotte,  72  N.  C.  55 
[during  suspension  of  ordinance  for- 
bidding fireworks,  plaintiffs  house 
was  fired  by  third  person*s  negligent 
use  of  fireworks].  See  ante,  p.  454. 
Rivers  v.  Augusta,  67  Geo.  376  [sus- 
pending ordinance  forbidding  cattle  to 
run  at  large,  plaintiff  being  gored  by 
cow  at  large  in  street,  during  suspen- 
sion]. 

•  Barton  v,  Syracuse,  36  N.  Y.  54 ; 
Wendell  v.  Troy,  4  Keyes,  261. 
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who  may  have  suffered  by  the  negligence  of  the  lot-owner 
or  his  employees  in  the  manner  of  using  the  license,  and 
interfering  with  the  street ;  ^  provided  there  is  no  want  of 
proper  care  on  the  part  of  the  authorities  to  prevent  con- 
sequent injury.*  Although,  in  granting  a  license,  the 
corporation  may  have  exceeded  its  powers,  yet  if,  acting 
in  good  faith,  it  misconstrued  the  extent  of  its  powers  in 
that  regard^  as  where  a  license  was  issued  to  an  auctioneer 
without  taking  the  bond  required  by  law,  it  is  not  liable 
for  plaintiS^s  loss  by  the  fraud  of  the  auctioneer.*  This 
rule  cannot  be  invoked,  however,  to  protect  the  corporation 
from  the  consequences  of  an  illegal  act  of  a  third  person, 
authorized  by  it  to  be  done,  under  a  mistaken  notion  of 
its  corporate  powers.  A  permission  for  example  given, 
contrary  to  law,  to  a  railroad  company  to  use  steam-motors 
on  its  track  in  the  streets  of  a  city,  is  in  effect  authorizing 


^  Masterton  v.  Mt.  Vernon,  $8  N. 
Y.  391 ;  James  v,  Harrodsburg  [Ky.], 
3  S.  W.  Rep  135.  In  Stackhouse  v, 
Lafayette  (26  Ind.  17),  a  railroad 
company  having  a  right  of  way 
through  a  city  street,  granted  by  the 
city,  built  a  culvert  on  the  street 
solely  for  its  own  use,  but  of  insuffi- 
cient capacity  to  carry  off  water,  so  that 
plaintiff^s  land  was  overflown.  Held, 
city  not  liable  for  not  compelling  the 
company  to  reconstruct  the  culvert. 
But  where  the  city  adopts  a  culvert  in 
a  street  built  by  a  railroad  company,  it 
assumes  a  liability  for  its  being  out  of 
repair  (Indianapolis  v.  Lawler,  38  Ind. 
348).  As  to  failure  of  a  street  railroad 
company  to  keep  streets  in  repair,  as 
it  had  agreed  to  do,  see  People  v, 
Brooklyn,  65  N.  Y.  349.  In  Little  v, 
Madison  (49  Wise.  605),  the  authorities 
granted  a  license  to  exhibit  a  bear 
within  the  city ;  held,  that  it  was  im- 
plied that  the  exhibition  should  be  in 
a  suitable  place  and  not  in  the  street ;  it 
was  not  the  duty  of  the  city  to  see  that 


the  licensee  chose  a  suitable  place,  and 
it  was  not  liable  for  the  fright  of  plain- 
tifiPs  horse  by  the  bear's  exhibition  in 
the  street. 

'  Thus,  the  negligence  of  a  lot- 
owner  while  making  a  sidewalk  is  im- 
putable to  the  city,  if  the  proprietor 
made  the  sidewalk  in  obedience  to  an 
order  from  the  city  authorities,  and 
reasonable  supervision  of  the  work  by 
these  authorities  would  have  dis- 
covered the  defect  in  season  to  have 
prevented  the  injury  (Boucher  v.  New 
Haven,  40  Conn.  457).  See  post, 
f§  289,  290. 

'  Fowle  V.  Alexandria,  3  Pet.  398; 
aff 'g  3  Cranch  C.  C.  70.  But  in  Cole 
V.  Nashville  (4  Sneed,  162)  it  was 
held  that  the  act  of  the  city  recorder 
in  granting  a  license  to  a  known  luna- 
tic to  carry  on  the  business  of  a  drug- 
gist, was  a  ministerial  act  for  which 
the  city  was  liable  to  one  injured  by 
the  lunatic^s  negligence  in  his  business 
as  a  druggist. 
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a  nuisance,  and  in  such  a  case  the  city  is  liable  for  an  in- 
jury caused  through  the  fright  of  a  horse  by  the  steam- 
motor.* 

§  264.  Preventing  spread  of  conflagration.  —  Providing 
means  for  extinguishing  conflagrations  and  preventing 
their  spread  to  property  endangered  thereby  are  essen- 
tially police  powers  conferred  and  employed  exclusively 
for  the  benefit  of  the  public,  and  not  of  the  corporation 
as  such.*  To  that  end  it  is  within  the  scope  of  munici- 
pal authority,  either  express  or  implied,  to  pass  ordi- 
nances and  adopt  needful  police  regulations,  though  they 
may  disturb  individual  rights  of  property.  It  is  a 
fundamental  principle  that  the  rights  of  private  prop- 
erty are  subordinate  to  the  higher  demands  of  the 
public  welfare;  and  hence  it  is  universally  held  that 
in  cases  of  imminent  and  urgent  public  necessity,  in 
order  to  prevent  the  spreading  of  an  existing  conflagra- 
tion, any  individual  or  municipal  officer  may  raze  or 
demolish  houses  and  other  combustible  structures  in 
a    compact    city     or    town.'       If   the    act    was    appar- 


*  Stanley  v,  Davenport,  54  Iowa, 
463.  For  other  cases,  see  chapter  on 
H^ways, /^j/.  The  mere  granting 
of  a  license  to  a  plumber  to  make  and 
connect  service  pipes  for  conducting 
water  from  the  distributing  pipes  of 
the  city  to  private  houses,  or  the  giv- 
ing of  a  special  permit  to  him,  to  con- 
nect with  a  city  sewer,  under  the  di- 
rection of  the  city  inspectors,  does  not 
make  the  plumber  a  servant  of  the 
city  when  employed  by,  and  working 
for,  private  parties  (Dorlon  v.  Brook- 
lyn, 46  Barb.  604). 

•  Smith  V.  Rochester,  76  N.  Y. 
506;  Woolbridge  v.  New  York,  49 
How  Pr.  67 ;  Edgerly  v.  Concord,  59 
N.  H.78;  Neuert 7/.  Boston,  120  Mass. 
338  ;  Dawson  7/.  Kuttner,  48  Geo.  133; 
Hayes  v»  Oshkosh,  33  Wise.  314; 
Hov/ard  v,  San  Francisco,  51  Cal.  52. 


•  The  destruction  of  private  prop- 
erty to  prevent  the  spread  of  a  confla- 
gration is  not  **  taking  of  private  prop- 
erty for  public  use,*'  so  as  to  entitle 
the  owner  to  compensation  from  the 
corporation  directing  such  destruction 
(Field  I/.  Des  Moines,  39  Iowa,  575  ; 
Surocco  V,  Geary,  3  Cal.  70 ;  Dunbar 
V,  San  Francisco,  i  Id.  355 ;  McDon- 
ald V.  Red  Wing,  13  Minn.  38;  Keller 
V,  Corpus  Christi,  50  Texas,  614).  In 
Dawson  v.  Kuttner  (48  Geo.  133),  it 
was  held  that  where  the  authorities  in 
destroying  a  house  to  prevent  the 
spread  of  fire,  also  destroyed  personal 
effects  in  the  house,  which  would  not 
otherwise  have  been  destroyed,  the 
corporation  was  liable  to  the  owner  of 
the  goods,  a  tenant  in  the  house. 
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ently  and  reasonably  necessary  to  attain  the  end  in  view, 
the  owner  of  the  destroyed  structure  is  without  remedy  at 
common  law  ;  ^  otherwise,  if  the  public  necessity  did  not 
call  for  it.  In  some  of  the  states,  provision  is  made  by 
statute  for  assessing  the  damages  of  the  owners  of  property 
so  destroyed  by  the  direction  of  municipal  officers,  and 
their  payment  from  the  treasury  of  the  corporation.  The 
statute  designates  a  certain  officer  or  officers  of  the  corpora- 
tion to  judge  of  the  emergency,  and  in  making  an  order 
for  the  destruction  of  a  building  pursuant  to  statute,  such 
officers  do  not  act  as  agents  of  the  corporation,  but  as 
magistrates  desigpiated  by  the  legislature  for  the  execution 
of  a  public  duty.'  The  liability  is  purely  statutory,  and 
to  charge  a  municipal  corporation  under  the  statute, 
the  case  must  be  clearly  and  fairly  brought  within  its 
terms.' 


§  265.  Negligence  of  firemen,  and  defects  in  fire  apparatus. 
— A  municipal  corporation  having  a  power  granted  to  it  of 


1  Bowditch  V,  Boston,  loi  U.  S. 
16.  "No  doubt,  at  common  law,  any 
person,  in  case  of  actual  necessity,  to 
prevent  the  spreading  of  a  fire,  might 
prostrate  a  building  in  a  block  or 
street,  without  being  responsible  in 
trespass  or  otherwise.  No  legal  re- 
dress existed  for  the  injury  though 
the  sufferer  might  have  been  thereby 
ruined  "  (per  Porter,  Sen.,  Russell  v. 
New  York,  2  Den.  479);  American 
Print  Works  v.  Lawrence,  23  N.  J. 
Law,  591. 

»  Russell  V.  New  York,  2  Den. 
461. 

"  McDonald  v.  Red  Wing,  13 
Minn.  39;  Field  v,  Des  Moines,  39 
Iowa,  575.  See  White  v,  Charleston, 
2  Hill  [S.  C],  571;  Dillon  Municipal 
Corporations,  §§  957,  958.  Thus, 
where  a  statute  allows  such  a  recov- 


ery only  when  a  building  is  demolished 
by  the  order  of  three  fire  wardens  or 
directors,  and  only  one  of  these  oifi- 
cers  gave  direction  for  the  destruction 
of  it,  there  can  be  no  recovery  (Coffin 
V.  Nantucket,  5  Cush.  269;  Bowditch 
V.  Boston,  loi  U.  S.  16;  Ruggles  v, 
Nantucket,   11   Cush.  433).      Where 
building  was  destroyed  to  arrest  fire, 
plaintiff  cannot  recover  under  the  New 
York  statute,  when  it  is  shown  that 
the  house  would  have  been  destroyed 
by  the  fire  if  not  pulled  down  (New 
York  V.  Lord,   17  Wend,  285;  New 
York  V,  Stone,  20  Wend.   139  [plain- 
tiff  must  be  owner  or  have  some  estate 
in    building   destroyed];    Taylor  v. 
Plymouth  8  Mete.  462  [statute  does 
not  apply  where  house  is  so  far  burned 
that  there  is  no  hope  of  saving  it]. 
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organizing  a  fire  department,  and  providing  apparatus  for 
extinguishing  fires,  and  employing  firemen  to  work  it,  is 
not  only  not  liable  for  a  neglect  to  provide  suitable  fire 
engines  and  provide  and  keep  in  repair  public  cisterns,^ 
but,  having  provided  the  necessary  apparatus  and  em- 
ployed firemen,  it  is  not  liable  for  the  negligence  of  such 
firemen  in  working  it,*  nor  for  defects  in  such  apparatus,' 


*  Weig^htman  v,  Washington,  i 
Black,  U.S.  39;  Wheeler  t'.  Gncmnati, 
19  Ohio  St.  19:  Heller  v,  Sedalia,  53 
Mo.  159;  Patch  V,  Covington,  17  B. 
Monr.  722 ;  Brinkmeyer  v,  Evansville, 
29  Ind.  187  [failure  to  provide  fire  ap- 
paratus and  sufficient  water];  Van 
Horn  V,  Des  Moines,  63  Iowa,  447 
[insufficient  supply  of  water] ;  Robin- 
son V,  Evansville,  87  Ind.  334  [fire- 
men's delay  in  reaching  fire  and  in- 
sufficient length  of  hose] ;  Tainter  v, 
Worcester,  123  Mass.  311  [cutting  off 
water  from  hydrant,  but  for  which, 
fire  might  have  been  extinguished]. 
A  city  empowered  to  construct  reser-  ^ 
voirs  to  supply  water  in  case  of  fire  is 
not  bound  to  do  so ;  nor  having  con- 
structed them,  to  keep  them  in  repair, 
and  a  person  whose  house  bums  down 
in  consequence  of  a  lack  of  water  from 
non-repair  of  such  reservoir  cannot 
recover  (Grant  v.  Erie,  69  Penn.  St. 
420). 

»  Hafford  v.  New  Bedford,  16 
Gray,  297  [firemen  running  over  pe- 
destrian on  way  to  fire] ;  S.  P.  Smith  v, 
Rochester,  76  N.  Y.  506;  Greenwood 
v,  Louisville,  13  Bush,  226;  Howard 
V.  San  Francisco,  51  Cal.  52;  Grube 
V,  St.  Paul,  34  Minn.  402 ;  26  N.  W. 
Rep.  228;  Wilcox  V,  Chicago,  107  111. 
334;  Hayes  v.  Oshkosh,  33  Wise.  314 
[sparks  from  steam  fire-engine] :  Bur- 
rill  t^.  Augusta,  78  Maine,  118;  3  Atl. 
Rep.  177  [drawing  fires  of  a  steam 
fire-engine,  while  standing  in  the  street 


and  permitting  escape  of  steam  with 
great  noise,  thus  frightening  plaintiffs 
horse] ;  Welsh  v,  Rutland,  56  Verm, 
228  [thawing  out  frozen  hydrant].  In 
O'Meara  v.  New  York  (i  Daly,  425). 
speaking  of  the  fire  department,  Brady, 
J.,  said:  **  Its  members  owe  their 
allegiance  to  the  city,  not  as  members 
of  the  corporation,  but  as  members  of 
an  organization  identified  with  the  ad* 
ministration  of  the  city  government, 
and  forming  a  part  of  its  protective 
police."  In  that  case  plaintiff,  while 
on  the  sidewalk,  was  knocked  down 
and  run  over  by  a  fire-engine  in  charge 
of  firemen.  Held,  that  the  city  was 
not  answerable.  The  mere  fact  that 
the  firemen  had  at  the  time  an  engine 
in  their  possession,  by  the  authority  of 
the  common  council,  did  not  crpate 
the  relation  of  master  and  servant. 
The  action  would  lie  against  the  fire 
department  itself  (Clarissy  v.  Fire 
Department,  7  Abb.  Pr.  N.  S.  352). 

•  Wild  V,  Paterson,  47  N.  J.  Law, 
406  [defective  condition  of  fire-engine 
by  which  a  fireman  was  injured].  To 
the  same  effect  Kimball  v,  Boston,  i 
Allen,  417;  New  Orleans  v.  Crescent 
Fire  Ins.  Co ,  25  La.  Ann.  390;  Fisher 
V,  Boston,  104  Mass.  87  [bursting  of 
hose  through  negligence  of  fire  officer] ; 
McKenna  v,  St.  Louis,  6  Mo.  App. 
320  [insufficiency  of  machine] ;  Edg^rly 
V.  Concord,  59  N.  H.  79  [injury  to 
fireman  while  testing  hydrant  |. 
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resulting  in  injury  to  persons  or  property.  It  is  immaterial 
whether  the  firemen  were  employed  and  paid  by  the  city/ 
or  whether  they  constituted  themselves  a  voluntary  associa- 
tion acting  gratuitously.* 

§  266.  Duty  as  to  public  health  and  chaiities. — Making 
provision  for  the  poor,  the  sick  and  the  injured  is  essentially 
a  public  duty,  residing  primarily  in  the  state  ;  and,  when  it 
is  delegated  to  a  local  governing  body,  the  state's  immunity 
from  private  prosecution  in  respect  to  such  a  public  duty 
necessarily  follows.  Hence,  a  city  corporation  is  not 
liable  for  the  misfeasance  of  members  of  its  board  of 
health;^  and,  if  it  establishes  a  hospital  or  takes  other 
means  to  prevent  the  spread  of  contagious  diseases,  it  is 
not  responsible  for  the  misconduct  of  persons  employed  in 
that  behalf,  resulting  in  injuries  to  others.*     So  a  city  cor- 


*  Jcwett  V,  New  Haven,  38  Conn. 
368. 

*  Torbush  z/.  Norwich,  Id.  225.  It 
follows  from  the  principle  of  the  text 
that  the  rule  of  non-liability  of  a  mas- ' 
ter  to  a  servant  for  the  negligence  of  a 
fellow-servant  is  not  appUcable  to  the 
case  of  a  hre  officer,  who,  while  driving 
rapidly  to  a  fire,  came  in  contact  with 
a  rock  in  the  street  and  was  thrown 
out  and  injured.  He  can  maintain  an 
action  against  the  city  (Tamer  v, 
Indianapolis,  96  Ind.  51).  See,  how- 
ever, Wild  V.  Paterson  {supra), 

'  Bryant  v,  St.  Paul,  33  Minn.  289 ; 
23  N.  W.  Rep.  220.  In  Summers  v, 
Daviess  County  (1 03  Ind.262),  a  county 
was  held  not  liable  for  the  want  of 
skill  of  a  physician  employed  by  county 
commissioners  in  treating  a  sick  poor 
person.  '*  There  is  no  more  reason 
for  holding  counties  liable  for  the 
negligence  ot  the  commissioners  in  the 
exercise  of  the  governmental  functions 
delegated  to  them  than  there  is  for 
holding  cities  liable  for  the  acts  of 
their  firemen  or  police  officers,  or  for 


holding  counties  and  townships  re- 
sponsible for  the  torts  of  shehfis  and 
constables  "  (lb.  per  Elliott,  J.).  *'A 
town  chooses  its  health  and  police 
officers  in  pursuance  of  the  require- 
ment of  a  statute  which  prescribes 
their  duties  to  the  public.  Neither 
the  relation  of  master  and  servant,  nor 
that  of  principal  and  agent,  exist  be- 
tween them  and  the  corporation  to 
whom  they  owe  their  election.  They 
are  appointed  for  public  purposes'^ 
(Mitchell  V,  Rockland,  52  Maine,  118 
[health  officer  appropriated  plaintifiPs 
vessel  by  consent  for  a  hospital,  and 
so  negligently  cared  for  it  that  it 
caught  fire  and  was  injured ;  city  not 
liable]) ;  Rudolphe  v.  New  Orleans,  1 1 
La.  Ann.  242  [illegally  ordering  a  ship 
to  leave  port].  See  Harrison  v.  Balti- 
more, I  Gill(Md.),  264. 

^  In  Richmond  v.  Long  (17  Gratt. 
375),  it  was  sought  to  make  the  city 
liable  for  the  loss  of  a  slave,  admitted 
to  a  small-pox  hospital,  whom  the 
servants  in  charge  negligently  suf- 
fered,    when     delirious,  to    escape. 
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poration,  which  is  required  by  statute  to  appoint  commis- 
sioners of  charities,  to  take  care  of  paupers,  destitute  chil- 
dren, etc.,  is  not  liable  for  the  negligent  conduct  of  such  com- 
missioners or  of  their  subordinates.    They  are  not  servants 
of  the  city  in  any  such  sense  as  to  make  it  liable  for  their 
misconduct.     They  are  engaged  in  the  performance  of  a 
public  duty,  laid  upon  them   as  independent  officers,  in 
which  the  corporation  has  no  private  interest,  and  from 
the  performance  of  which  it  derives  no  special  or  corporate 
benefit,  although  it  is  required  to  elect  or  appoint  them, 
and  although  they  have  in  charge,  and  the  negligence  im- 
puted is  in  the  use  of,  property  owned  by  the  corporation.* 
The  same  may  be  said  of  trustees  created  a  body  corporate, 
and  charged  with  the  duty  of  maintaining  a  public  hospi- 
tal.    If  a  municipal  corporation  assumes  such  duty  under 
statutory  authority  for  the  public  benefit,  from  the  per- 
formance of  which  no  profit  or  advantage   is  received. 


wander  off  and  die.    Held,  the  action 
would  not  lie.     A  city  is  not  liable  to 
a  non-paying  patient  in  its  hospital  for 
injuries  caused  by  the  neglect  or  mis- 
conduct    of     the     hospital    officers 
(Murtaugh  v.  St  Louis,  44  Mo.  480) ; 
Shelboume  v,  Yuba  County,  21  Cal. 
113  [unskilled  treatnnent  by  hospital 
physician].     In  Ogg  v.  Lansing  (35 
Iowa,  495),  plaintiff  sought  to  recover 
for  the  city's  neglect  to  take  proper 
precautions  to  prevent  the  spread  of 
small-poz  and  for  fafling  to  notify  him 
when  requested  by  its  officers  to  help 
them  remove  the  corpse  of  a  person 
who  had  died  of  that  disease,  of  the 
dangerous  nature  of  the  service  re- 
•quired  of  him.  Held,  that  the  city  was 
not    liable.      s.  p.  Brown   v,    Vinal 
Haven,  65    Maine;  402  [suffering  a 
hospital  nurse  to  depart  without  being 
disinfected,  whereby  plaintiff  caught 
small-pox] ;  Barbour  v,  Ellsworth,  67 
Maine,  294  [carrying  a  well  person  to 


small-pox  hospital].    Compare  cases 
cited  under  {  300,  post, 

^  Maximilian  v.  New  York,  62  N. 
Y.  160.  In  that  case  the  driver  of  an 
ambulance  wagon  belonging  to  the 
city  ran  over  and  caused  the  death  of 
plaintiffs  intestate.  The  driver  was 
an  employee  of  the  conunissioners  of 
charities — ^a  department  of  the  city 
government.  The  wagon  was  cor- 
porate property.  The  corporation  was 
held  not  liable.  See  ante^  §  255.  In 
C6ndict  v,  Jersey  City  (46  N.  J.  Law, 
1 57)*  A  city  corporation  was  held  not 
liable  for  the  negligence  of  a  servant 
of  its  board  of  public  works,  engaged 
in  removing  ashes  and  garbage  from 
boxes  placed  on  the  sidewalks  to  a 
public  dumping  ground,  though  the 
servant  was  at  the  time  of  the  accident 
driving  a  horse  and  cart  owned  by  the 
city,  and  his  negligence  was  in  making 
a  dump  from  the  cart. 
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either  by  it,  or  by  the  trustees,  neither  the  trustees  nor 
the  city  are  liable  for  the  misconduct  of  their  officers 
and  agents.^ 

§  267.  Duty  as  to  schools  and  school  buildings. — Munici- 
pal corporations,  boards  of  education,  and  school  officers 
on  whom  is  imposed  by  the  state  the  duty  of  providing 
and  keeping  in  repair  public  school  buildings,  exercise  a 
purely  public  function  and  agency  for  the  public  good, 
from  which  they  receive  no  private  or  corporate  benefit, 
and  they  are  therefore  not  liable  to  an  individual  for 
the  negligence,  of  their  servants  in  the  business  of  such 
agency.* 

§  268.  Duties  imposed  by  general  statute.— The  doctrine 
of  the  immunity  of  municipal  corporations  as  governmental 
agencies,  has  been  applied  by  the  courts  of  Massachusetts 
and  Rhode  Island  to  the  performance  of  any  and  all  duties 
imposed  by  general  statute  upon  all  the  towns  of  the  state, 
and  not  upon  any  particular  town  or  city  by  the  terms  of 
its  charter  for  its  individual  benefit,  pecuniary  or  other- 


^  Benton  v.  City  Hospital,  140 
Mass.  13.  In  that  case  the  superin- 
tendent employed  by  the  trustees, 
permitted  the  stairs  in  a  public  hos- 
pital to  be  in  an  unsafe  condition, 
causing  plaintiff  to  fall  down  them. 
There  was  no  evidence  that  the  super- 
intendent was  not  a  proper  person  to 
be  appointed.  Field,  J.,  said :  '*  There  is 
no  evidence  of  negligence  on  the  part  of 
the  trustees  who  are  managing  agents 
in  maintaining  the  hospital  subject  to 
the  laws  and  ordinances  of  the  city. 
They  are  a  body  created  for  the  per- 
formance of  a  duty,  which,  under  the 
authority  of  the  statute  the  city  has 
assumed  for  the  benefit  of  the  public, 
and  from  the  performance  of  which 
no  profit  or  advantage  is  derived, 
either  by  the  trustee  or  the  city.  The 
trustees,  as  a  corporation,  are  no  more 


liable  for  the  negligence  of  their 
officers  and  agents  than  the  city  would 
be.''  See  McDonald  v,  Mass.  GcnenJ 
Hospital,  120  Mass.  432;  Boyd  v. 
Insurance  Patrol,  113  Penn.  St.  269. 

'  Donovan  v.  Board  of  Education, 
85  N.  Y.  117,  per  Andrews,  J.;  Ham 
V,  New  York,  70  Id.  460 ;  afiPg  37  N. 
Y.  Superior,  458;  Diehm  v.  Gn- 
cinnati,  25  Ohio  St.  305;  Bigdow  v. 
Randolph,  14  Gray,  541;  HilLv.  Bos- 
ton, 122  Mass.  344;  Wixon  v,  New- 
port, 13  R.  I.  454.  A  local  school 
board,  or  board  of  education,  is  not 
liable  in  its  corporate  capacity  for  an 
injury  to  a  pupil  while  attending  a 
common  school,  resulting,  from  its 
negligence  (Finch  v.  Board,  &c.,  30 
Ohio  St.  37) ;  s.  P.  Lane  v.  Wood- 
bury, 58  Iowa,  462 ;  Beach  v,  Leahy, 
1 1  Kans.  23. 
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wise.^  Duties  thus  generally  imposed  are  held,  in  those 
states,  to  be  owing  to  the  public  alone,  and  not  to  any  in- 
dividual, and  hence  will  hot  sustain  a  private  action  for  an 
injury  sustained  by  a  breach  thereof.  From  a  duty  thus 
generally  imposed,  e.  g.y  to  build  and  maintain  school- 
houses,  a  liability  for  a  negligent  performance  of  it  will 
not,  it  is  held,  be  implied,  in  favor  of  one  specially  dam- 
aged thereby.* 

§  269.  Exercise  of  quasi-judicial  discretion.— The  con- 
duct of  municipal  government  involves,    of  necessity,  a 


^  Hill  V,  Boston,  122  Mass.  344. 
In  Tindley  v.  Salem  (137  Mass.  171), 
the  doctrine  is  stated  to  be  that 
*' cities  or  towns  are  not  liable  for 
negligence,  when,  acting  under  gen- 
eral laws  applicable  to  all  cities  and 
towns  alike,  they  have  undertaken  a 
particular  service  or  work  which  has 
no  direct  or  natural  tendency  to  injure 
any  individual  in  reason  or  property, 
and  no  element  of  special  corporate 
advantage  or  of  a  consideration  for  un- 
dertaking it,  or  of  pecuniary  profit  or 
contribution  from  individuals  espec- 
ially benefited,  either  by  way  of  aid 
in  the  performance  of  the  work,  or  of 
compensation  for  its  use,  or  benefit 
after  its  completion;  and  where  no 
pecuniary  penalty  or  liability  is  im- 
posed by  statute  in  case  of  defective 
or  negligent  performance  of  the  un- 
dertaking; but  where  their  action  is 
exclusively  and  purely  as  a  matter  of 
public  service  for  the  general  and 
conmion  good.''  It  does  not  matter 
that  such  service  is  not  one  impera- 
tively imposed  upon  the  corporation ; 
it  is  sufficient  if  the  statute  permits  it, 
and  the  city  voluntarily  undertook  the 
work  In  that  case,  under  a  general 
statute,  providing  that  cities  might 
appropriate  money  for  the  celebration 
of  holidays,  a  city  undertook  the  cele- 


bration of  a  holiday  exclusively  for  the 
gratuitous  amusement,  entertainment 
and  instruction  of  the  public.  Held 
that  the  city  was  not  liable  to  one  in- 
jured through  the  negligence  of  the 
city's  servants  in  discharging  fire- 
works for  the  purpose  of  the  celebra- 
tion. 

*  Hill  V,  Boston,  supra.  No  doubt 
this  case  was  rightly  decided ;  but  we 
cannot  think  the  ground  on  which  the 
decision  was  put  can  be  sustained,  ex- 
cept, perhaps,  under  the  somewhat 
peculiar  jurisprudence  governing  the 
liabilities  of  towns  in  thjs  New  England 
States.  We  can  see  no  reason  why  a 
duty  imposed  by  a  general  law  upon 
the  1,000  towns  of  a  state  should  have 
any  less  force  to  raise  an  implied  lia- 
bility  for  a  breach  of  it  tban  1,000 
special  statutes  imposing  the  same 
duty  on  i.ooo  different  towns.  The 
doctrine  was  approved- in  Wixon  v, 
Newport  (13  R.  I.  454),  where  it  was 
sought  to  make  a  city  corporation 
liable  for  defects  in  the  steam  heating 
apparatus  of  a  public  school  building, 
resulting  in  a  pupil  being  scalded. 
The  non-liability  of  the  city,  however, 
was  more  distinctly  put  upon  the 
ground  that  the  maintenance  of  school 
buildings  was  a  public,  as  distinguish- 
ed from  a  private  corporate  duty. 
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very  considerable  amount  of  local  legislation.  In  adopt- 
ing regulations  for  the  preservation  of  the  public  health, 
the  removal  of  nuisances,  the  governance  of  the  police, 
the  entering  upon  and  prosecution  of  public  improve- 
ments, and  other  matters  involving  the  public  good,  de- 
liberation, judgment,  and  discretion  are  to  be  exercised. 
Every  undertaking  of  the  kind  admits  of  a  choice  of 
means,  and  calls  for  a  determination,  ^i^^^^f^'-judicial,  of 
the  order  of  time  in  which  such  various  powers  shall  be 
exercised.*  A  variety  of  prudential  considerations  are  also 
involved,  relating  to  the  burdens  which  may  be  discreetly 
imposed  at  a  given  time,  and  the  needs  which  one  locality 
has  over  another  for  public  improvement*     Such  a  gov- 


*  Where  the  charter  required  the 
city  council  ^  as  soon  as  practicable,'* 
to  establish  the  grade  of  the  streets, 
the  corporation  is  not  liable  for  delay- 
ing the  undertaking;  the  council  is 
the  judge  of  when  it  is  practicable 
(Schattner  v,  Kansas  City,  53  Mo.  162); 
S.  P.  Evansville  v.  Decker,  84  Ind.  325 ; 
Wilson  V.  New  York,  i  Denio,  595; 
Milwaukee  v,  Davis,  6  Wise.  377 ;  sec 
Waggoner  v,  Jermaine,  7  Hill,  357. 

»  Mills  V.  Brooklyn,  32  N.  Y.  489, 
per  Denio,  C.  J.  In  that  case,  plaint- 
iff complained  that  the  street  sewer 
was  insufficient  to  carry  off  the  surface 
water  from  his  house  and  lot  abutting 
on  the  street.  Held,  that  the  munici- 
pal corporation  was  not  responsible 
in  a  private  action  for  not  providing 
sufficient  sewerage  for  every,  or  any, 
part  of  the  city  or  village.  "  The  duty 
of  draining  the  streets  and  avenues  of 
a  city  or  village,  is  one  requiring  the 
exercise  of  deliberation,  judgment  and 
discretion.  It  cannot,  in  the  nature 
of  things,  be  so  executed  that  in  every 
single  moment  every  square  foot  of 
the  surface  shall  be  perfectly  protected 
s^inst  the  consequence  of  water  fall- 
ing from  the  clouds  upon  it.     This 


duty  is  not,  in  a  technical  sense,  a 
judicial  one,  for  it  does  not  concern 
the  administration  of  justice  between 
citizens ;  but  it  is  of  a  judicial  nature, 
for  it  requires  the  same  qualities  of 
deliberation  and  judgment.  .  .  It 
may,  therefore,  be  laid  down  as  a  very 
clear  proposition,  that  if  no  sewer  had 
been  constructed  at  the  locality  re- 
ferred to,  an  action  would  not  lie 
against  the  corporation,  though  the 
jury  should  find  that  one  was  necessary, 
and  that  the  defendants  were  guilty 
of  a  dereliction  of  duty  in  not  having 
constructed  one."  "  Where  power  is 
conferred  upon  a  municipal  corporation 
to  make  local  improvements,  its  exer- 
cise is  ^ifAn- judicial  or  discretionary, 
and  for  a  failure  to  act,  or  an  errone- 
ous estimate  of  the  public  needs,  a 
civil  action  cannot  be  maintained 
against  if  (Urquhart  v,  Ogdensburg, 
91  N.  Y.  67).  In  Joliet  v,  Verlcy  (35 
111.  58),  Beckwith,  J.,  said:  •* Cities 
are  under  a  political  obligation  to  open 
such  streets  and  build  such  market- 
houses  as  the  convenience  of  the  com- 
munity require;  but  courts  cannot 
compel  the  performance  of  such  duties 
or  hold  them  responsible  for  thdr  non- 
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erning  body  is  liable  neither  for  an  omission  to  exercise 
its  discretion  as  to  a  particular  matter/  nor  for  the  conse- 
quence of  its  lawful  exercise.  Whether  the  exercise  of  a 
statutory  power  is  merely  permissive  and  discretionary, 
or  absolute  and  imperative  must  be  determined  by  its 
nature  and  object,  by  the  public  convenience,  and  by  what 
may  be  understood  to  have  been  the  intention  of  the 
legislature  ;*  and  in  ascertaining  such  intention,  the  statute 


performance."  Evidence  of  the  im- 
proper location  of  a  ditch,  which  a  town 
had  authority  to  construct,  has  no  ten- 
dency to  establish  negligence  in  its 
construction  (Wicks  v.  DeWitt,  54 
Iowa,  130;  Smith  v,  Gould,  61  Wise. 
31  [no  liability  for  damages  resulting 
from  an  error  of  judgment  as  to  the 
best  location  for  a  ditch]);  S.  P.  Hor- 
ton  V,  Nashville,  4  Lea  [Tenn.],  47. 

^  As  to  whether  a  fsdlure  to  legis- 
late, where  the  duty  to  do  so  is  im- 
perative and  mandatory,  is  actionable, 
see  Reock  v.  Newark,  33  N.  J.  Law, 
129;  Cummins  v.  Seymour,  79  Ind. 
491,  and  cases  cited,  tn/ra.  The  per- 
formance of  a  statutory  obligation  by 
a  municipal  corporation  maybe  dis- 
cretionary as  to  individuals,  and  yet 
imperative  as  to  the  state.  As  against 
individuals,  the  corporation  has  a  dis- 
cretion whether  or  not  it  will  exercise 
the  powers  conferred,  but  not  as 
against  the  state  (People  v.  Albany, 
II  Wend.  539;  see  Wilson  v.  New 
York,  I  Denio,  595).  Under  this  prin- 
ciple, words  of  permission  in  a  statute 
will  sometimes  be  construed  as  words 
of  command  (Barnes  7/.  Badger,  41 
Barb.  98;  People  v.  Yonkers,  39  Id. 
266;  People  V,  Brooklyn,  22  Id.  404; 
Bolton  V.  Crowther,  2  B.  &  Cr.  703). 
But  only  in  those  cases,  it  seems,  where 
the  public  interests  and  rights  are  con- 
cerned, or  where  the  public  or  third 
persons  have  a  claim  de  jure  to  insist 
that  the  power  shall  be  exercised  (New- 

VoL.  1—80. 


burgh,  &c.  Turnpike  Co.  v.  Miller,  5 
Johns.  Ch.  loi ;  Stamper  v.  Miller,  3 
Atk.  212;  Blackweirs  Case,  i  Verm. 
152;  Rex  V,  Derby,  Skinner,  370).  In 
the  last  case,  on  a  motion  to  quash  an 
indictment  against  the  inhabitants  of 
a  parish  for  refusing  to  meet  and  make 
a  rate  to  pay  the  constable's  tax,  it 
was  insisted  that  the  statute,  ''they 
mo^  meet,"  was  not  imperative;  but 
the  court  said,  *'^may,  in  the  case  of  a 
public  officer,  is  tantamount  to  shall^ 
and  if  he  does  not  do  it,  he  shall  be 
punished,"  etc.  To  similar  effect  are 
Bufialo,  &c.  Plankroad  Co.  v,  Lan- 
caster, 10  How.  Pr.  237;  Malcom  v, 
Rogers,  5  Cow.  188,  and  Minor  v. 
Mechanics'  Bank,  i  Pet.  53;  and  see 
New  York  &  Erie  R.  Co.  v,  Cobum, 

6  How.  Pr.  223 ;  Gale  v.  Mead,  2  Den. 
160;  People  y.  New  York,  11  Abb. 
Pr.  1 14.  A  statute  declaring  that  **  it 
shall  be  the  duty  of  the  supervisors 
of,*'  etc.,  to  raise  a  certain  simi  by  tax, 
and  therewith  erect  county  buildings, 
etc.,  is  mandatory  (Caswell  v,  Allen, 

7  Johns.  63;  Morris  v.  People,  3 
Denio,  381).  Thus  where  a  statute 
confers  power  to  make  sewers,  though 
permissive,  an  indictment  will  lie  for 
neglect  to  do  so  (People  v.  Albany,  1 1 
Wend.  539 ;  State  v.  Raleigh,  3  Jones 
[N.  C]  Law,  399).  A  municipal  cor- 
poration is  indictable  for  not  complet- 
ing a  street  (Nichols  v,  Salem,  14  Gray, 

490). 

'  Middle    Bridge   Proprietors   v. 


§27o] 


MUNICIPAL   CORPORATIONS. 


466 


is  to  be  expounded  largely  and  beneficially  for  the  pur- 
poses for  which  it  was  enacted.^ 

§  270.  Illustrations  of  discretion.->On  this  principle,  a 
charter-power  to  abate  nuisances  does  not  impose  upon 
the  corporation  any  corresponding  obligation  to  exercise 
the  power  in  a  given  case ;  because  in  determining  whether 
a  certain  thing  is  or  is  not  a  nuisance,  as  well  as  in  decid- 
ing to  remove  a  nuisance,  however  self-evident,  the  au- 
thorities act  fuastjudxcislly?  So  a  grant  of  a  power  "to 
construct  and  repair  sidewalks  and  assess  the  expense 
against  the  abutters,"  ^  "  to  remove  all  obstructions  in  the 


Brooks,  13  Maine,  391 ;  compare  Foss 
V,  Harbottle,  2  Hare,  461 ;  People  v, 
Utica  Ins.  Co.,  1 5  Johns.  358 ;  Donald- 
son V.  Wood,  22  Wend.  395;  Weed 
V.  Tucker,  19  N.  Y.  422;  Livingston 
V,  Tanner,  14  Id.  64,  reversing  S.  C. 
12  Barb.  481 ;  Striken/.  Kelly,  7  Hill, 
9;  Marchant  v,  Langworthy,  6  Id. 
646. 

*  Bradley  V.  New  Haven  R.  Co., 
21  Conn.  294. 

*  A  charter-power  to  compel  the 
owners  or  occupants  of  any  structure 
vdthin  the  city  which  may  be  in  a 
ruinous  or  unsafe  condition,  to  render 
it'  safe,  or  to  remove  it,  is  simply  one 
of  local  legislation,  and  the  failure  to 
exercise  it  is  not  actionable  (Cain  v. 
Syracuse,  95  N.  Y.  83) ;  s.  P.  Connors 
V,  New  York,  1 1  Hun,  439 ;  Hewison 
V.  New  Haven,  37  Conn.  475  ;  Parker 
V.  Macon,  39  Geo.  725 ;  Kistner  v. 
Indianapolis,  100  Ind.  210'  [failure  to 
pass  ordinance  requiring  railroad  com- 
pany to  erect  guards  at  grade  cross- 
ing ;  city  not  liable].  But  see  Kiley 
V,  Kansas  City,  69  Mo.  102.  In  Davis 
t/.  Montgomery  (51  Ala,  139),  sparks 
from  a  stationary  engine  ignited  a  fire 
in  a  house  on  the  adjoining  lot.  The 
engine  was,  by  a  city  ordinance,  a 
nuisance,  which  the  city  might  have 


abated,  but  its  officers  though  re- 
quested to  do  so,  refused.  Held,  the 
city  was  not  liable.  See  Smoot  v. 
Wetumpka,  24  Id.  112.  A  city  is  not 
liable  as  for  misfeasance  in  extending 
the  bounds  of  a  street  so  as  to  bring 
an  existing  nuisance  within  the  limits 
of  such  street ;  the  action  of  widening 
the  street  was  legislative  (McCutcheon 
V,  Homer,  43  Mich.  483) ;  see  chapter 
on  Highways,  pifsi;  Hargreaves  v, 
Taylor,  3  Best  &  S.  613;  Austins. 
Vestry  of  Lambeth,  27  L.  J.  Ch.  677. 
A  mandamus  to  compel  the  authori- 
ties to  enter  and  abate  a  nuisance  will 
not  be  granted  (Ex  parte  Bassett,  7 
£1.  &  Bl.  280). 

'  Whether  the  corporation  will 
build,  or  permit  to  be  built,  a  side- 
walk, is  a  matter  of  discretion.  It  is 
only  when  the  sidewalk  is  built  with 
or  without  its  authority,  that  any  re- 
sponsibility with  reference  thereto  be- 
gins (Saulsbury  v,  Ithaca,  94  N.  Y.  27). 
S.  P.  Hines  v,  Lockport,  50  Id.  239; 
Hyatt  V,  Rondout,  44  Barb.  391 ;  41 
N.  Y.  619;  Vogel  V,  New  York,  92 
N.  Y.  10 ;  Requa  v,  Rochester,  45  Id. 
129;  Cole  V,  Medina,  27  Barb.  2i8; 
Peckz/.  Batavia,  32  Id.  634 ;  Herrington 
V,  Coming,  51  Id.  396;  Carroll  v,  St. 
Louis,  4  Mo.  App.  191  [failure  to  con- 
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harbor/*  *  or  "  to  construct  sewers,"  *  does  not  amount  to  an 
imposition  of  the  duty  to  do  so.  Under  similar  grants  of 
power,  a  city  is  not  liable,  as  we  have  already  seen,  for 
the  consequences  of  its  failure  to  organize  a  fire  depart- 
ment, and  provide  apparatus  sufficient  to  prevent  an  ex- 


demn  land  for  street  purposes].     A 
statute  vested  the  streets  in  the  de- 
fendants, and  enacted  that  they  *'  shall 
from  time  to  time,  cause  the  same  to 
be  repaired,  and  may^  from  time  to 
time,  cause  the  soil  of  the  street  to  be 
raised,  etc.,  and  place  and  keep  in  re- 
pair, fences  and  posts  for  the  safety  of 
foot  passengers."    Held,  that  a  dis* 
cretion  was  vested  necessarily  in  the 
defendants  as  to  what  fences  and  posts 
should  be  placed  in  ancient  foot-paths, 
where  none  had  ever  existed ;   and 
there  being  no  absolute  duty  enjoined, 
defendants  were  not  liable  for   the 
death  of  one  who,  in  passing  along  a 
poot-path,  fell  into  an  unfenced  **  goit  *' 
by  the  side  of  the  path,   and  was 
drowned  (Wilson  v,  Halifax^  L.  R.  3 
Exch.  1 14).     The  question  of  the  nec- 
essity of  a  street  crossing  should  not 
go  to  the  jury :  the  town  officers  can- 
not be  called  to  legal  account  for  their 
decision  as  to  such  necessity :  the  de- 
cision of  the  town  is  an  adjudication 
of  the  question  (Eastern  v.  NefF,  102 
Penn.   St.  474;    Williams  v.   Grand 
Rapids  [Mich.].  26  N.  W.  Rep  279). 
Whether  a  municipal  corporation  will 
or  will  not  open  and  improve  a  street, 
for  instance  in  its  remote  suburbs,  is 
a  question  of  legislative  discretion,  a 
decision  of  which  in  the  negative  can- 
not be  made  the  basis  of  a  civil  action 
(Hughes  V.  Baltimore,  Taney's  Dec. 
243;  McDonough  v,  Virginia  City,  6 
Nev.  90;  Auroras.  Pulfer,  56  III.  270; 
Joliet  V,  Verley,  35  111.  58 ;  Lindholm 
V,  St.  Paul,  19  Minn.  245 ;  Henderson 
V,  Sandefur,   11  Bush,  550).     As  to 


discretion  in  vacating  or  discontinuing 
a  street,  so  as  to  terminate  all  obliga- 
tion to  repair  it,  see  Tinker  v.  Russell, 
14  Pick.  279 ;  Warner  v.  Holyoke,  112 
Mass.  362;  State  v.  Cumberland,  6  R. 
I.  496;  7  Id.  75;  State  V,  Hampton,  2 
N.  H.  22;  Page  v.  Weathersfield,  13 
Verm.  424. 

^  Goodrich  v,  Chicago,  20  111.  44$ ; 
In  Forbes  v,  Lee  Conservancy  Board 
(L.  R.  4  Exch.  Div.  1 16),  a  statute  un- 
der which  incorporated  trustees  were 
"authorized  and  empowered,  from 
time  to  time,  to  remove  obstructions 
and  impediments  to  the  navigation  " 
of  a  canal,  was  construed  as  making 
the  duty  of  removing  obstructions  dis- 
cretionary and  not  compulsory. 

•  Carr  v.  Northern  Liberties,  35 
Penn.  St.  324;  Lowrie,  C.  J.,  said: 
"  We  do  not  admit  that  the  grant  of 
authority  to  the  corporation  to  con- 
struct sewers  amounts  to  an  imposi- 
tion of  a  duty  to  do  it.  Where  any 
person  has  the  right  to  demand  the 
exercise  of  a  public  function,  and  there 
is  an  officer  or  set  of  officers,  author- 
ized to  exercise  that  function,  there 
the  right  and  the  authority  give  rise  to 
the  duty;  but  when  the  right  depends 
upon  the  grant  of  authority,  and  that 
authority  is  essentially  discretionary, 
no  legal  duty  is  imposed.  We  cannot 
treat  it  as  imposed  here  without  assum- 
ing an  improper  control  of  municipal 
affairs.  The  courts  cannot  redress  all 
evils.  By  exceeding  their  proper  func- 
tions they  may  at  last  do  nothing 
well.*'  To  the  same  effect,  Grant  v, 
Erie,  69  Penn.  St.  420. 
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tended  conflagration ;  *  or  to  provide  a  pest-house ; '  nor 
for  its  failure  to  plat  and  establish  the  grade  of  its  streets' 
or  to  provide  for  lighting  them,*  01*  to  provide  a  satisfac- 
tory and  healthy  system  of  drainage;^  or  to  provide  a 
sewerage  of  sufficient  capacity  to  carry  off  surface  water.* 
In  all  such  matters,  the  corporate  authorities  have  a  dis- 
cretion to  exercise ;  and,  however  unwise  their  judgment 
may  turn  out  to  have  been,  the  corporation  will  not  be 
liable  in  damages  for  the  consequence  of  their  unwisdom. 

§  271.  Devising  plan  of  public  improvement— After  de- 
ciding to  undertake  the  construction  of  a  public  work, 
and  when  and  where  to  begin,  the  corporation  is  called 
upon  to  determine  the  plan  of  the  structure,  e.  g.,  the 
route  and  grade  of   a  street,^   the  level  and  size  of  a 


1  See  anie^  %  265. 

'  Aaron  v,  BroileSp  64  Tex.  316. 

'  Schattner  v,  Kansas  City,  53  Mo. 
162. 

^  Freeport  v,  Isbell,  83  III.  440; 
Randall  v.  Eastern  R.  Co.,  106  Mass. 
276. 

*  Glossop  V,  Heston  Local  Board, 
L.  R.  12  Ch.  Diy.  102;  Attomey- 
Gener^  v,  Dorking  Union,  L.  R.  20 
Ch.  Div.  595,  and  cases  supra. 

•  To  aJlow  an  owner  of  property 
to  prosecute  the  corporation,  on  the 
ground  that  sufficient  sewerage  had 
not  been  provided  for  his  premises, 
''  would  be  to  submit  these  questions 
to  the  determination  of  a  jury;  and 
thus,  in  effect,  a  judicial  tribunal  would 
be  exercising  the  functions  of  a  com- 
mon council  '^  (Anne  Arundel  County 
V,  Duckett,  20  Md.  468) ;  S.  P.  Wilson 
V.  New  York,  i  Den.  595 ;  Bennett  v. 
New  Orleans,  14  La.  Ann.  120  [failure 
to  repair  a  draining  machine,  whereby 
plaintiff's  cellar  was  flooded] ;  Stein- 
meyer  v,  St.  Louis,  3  Mo.  App.  256 
[sewer  formerly  sufficient  to  carry  off 
water,  now  failed  to  do  so;  city  not 


liable];  S.  P.  Bannagan  v,  Dist.  ot 
CoL  2  Mackey  [D.  C],  285 ;  see  Alton 
V,  Hope,  68  111.  167;  Atchison  v. 
Chaliiss,  9  Kans.  603;  McGregor  v. 
Boyle,  34  Iowa,  268;  Van  Pelt  v. 
Davenport,  42  Id.  308;  Judge  v,  Meri- 
den,  38  Conn.  90,  and  cases  cited 
under  next  section. 

*  In  constructing  a  plan  for  a  high- 
way, the  officers  are  called  upon  to 
decide  upon  the  safety  of  the  route 
adopted,  and  the  dangers  thereby  to 
be  encountered.  If  guards  are  neces- 
sary to  protect  travelers  in  passing 
dangerous  places,  failure  to  provide 
them  is  simply  a  defect  in  the  plan  of 
the  work,  arising  from  an  error  of 
judgment  as  to  its  necessities,  for 
which  there  is  no  liability  (Monk  v. 
New  Utrecht,  104  N.  Y.  552).  In 
Urquhart  v.  Ogdensbuig  (91  N.  Y. 
67),  the  defect  complained  of  was  that 
the  slope  of  the  sidewalk  was  danger- 
ously steep.  Ice  had  formed  upon  it 
by  water  being  carelessly  spilled  just 
previous  to  the  accident,  in  conse- 
quence of  which  plaintiff,  in  passing, 
slipped  and  was  injured.    Held,  that 
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sewer,*  and  like  details;  and  also,  what  precautions  are 
reasonably  required  to  prevent  accidents  while  the  work 
is  in  progress.  All  these  matters  must  be  determined 
by  the  corporation  for  itself:  courts  and  juries  are  not 
to  say  that  the  plan  adopted  was  ill-judged,  and  that  the 
corporation  should  be  punished  in  damages  for  its  error 
in  judgment,  and  for  not  giving  the  public  more  complete 
protection.*    All  that  can  be  required,  where  the  statute 


the  corporation  was  not  liable  foi  a 
defect  or  error  in  the  plan  of  the  side- 
walk. Miller,  J.,  said:  "The  rule  is 
well  settled  that  where  power  is  con- 
ferred upon  public  officers  or  a  mu- 
nicipal corporation  to  make  improve- 
ments, such  as  streets,  sewers,  etc., 
and  to  keep  them  in  repair,  the  duty  to 
make  them  is  guast-judiciBi  or  discre- 
tionary, involving  a  determination  as 
to  their  necessity,  requisite  capacity, 
location,  etc.,  and  for  a  failure  to  ex- 
ercise this  power,  or  an  erroneous 
estimate  of  the  public  needs,  no  civil 
action  can  be  maintained.  But  where 
the  discretion  has  been  exercised,  and 
the  street  or  improvement  made,  the 
duty  of  keeping  it  in  repair  is  minis- 
terial, and  for  neglect  to  perform  such 
a  duty  an  action  by  the  party  injured 
will  lie;"  citing  Hines  v,  Lockport, 
50  N.  Y.  238 ;  Mills  v.  Brooklyn,  32 
Id.  489;  Lansing  v.  Toolan,  37  Mich. 
152;  Marquette  v.  Cleary,  37  Id.  296; 
Darling  v.  Bangor,  68  Maine,  11 2. 

^  Johnson  v.  District  of  Columbia, 
1 18  U.  S.  19  [overflow  of  sewer  of  inad- 
equate size] ;  Mills  v,  Brooklyn,  32  N. 
Y.  489;  Child  V.  Boston,  4  Allen,  41 ; 
Collins  V.  Philadelphia,  93  Penn.  St. 
272;  Fairz'.  Philadelphia,  88  Id.  309; 
Carr  v.  Northern  Liberties,  35  Id.  324. 
Determining  a  plan  of  drainage  is  a 
judicial  act  for  which  the  municipal 
authorities  are  not  liable  at  common 
law;  but  connecting  the  drains  in  the 
streets  is  a  ministerial  act,  for  which, 


if  unskillfully  made  by  them,  the  city  is 
liable  (Darling  v,  Bangor,  68  Maine, 
108).  s.  P.  Merrifield  v,  Worcester, 
no  Mass.  216;  Bannagan  7/.  District 
of  Columbia,  2  Mackey  [D.  C],  285; 
Weis  V.  Madison,  75  Ind.  241 ;  Allen 
7/.  Chippewa  Falls,  52  Wise.  430; 
Denver  v.  Capelli,  4  Colo.  25 ;  German 
Theo.  School  v,  Dubuque,  64  Iowa, 
736;  Wicks  V,  DeWitt,  54  Id.  130; 
Van  Pelt  v,  Davenport,  42  Id.  308; 
Alton  V.  Hope,  68  111.  167 ;  Keating  v, 
Cincinnati,  38  Ohio  St.  141;  Savannah 
V,  Spears,  66  Geo.  304;  Smith  v, 
Alexandria,  33  Gratt.  208;  Foster  z/. 
St.  Louis,  71  Mo.  1 57 ;  Imler  v,  Spring- 
field, 55  Id.  119;  Schattnert'.  Kansas 
City,  53  Id.  162;  Saxton  v.  St.  Joseph, 

60  Id.  1 53 ;  Wegmann  v,  Jefferson  City, 

61  Id.  55. 

*  In  Johnson  v.  District  of  Colum- 
bia {supra\  Justice  Gray  stated  the 
rule  thus :  '*  The  duties  of  the  munic- 
ipal authorities,  in  adopting  a  general 
plan  of  drainage,  and  determining 
when  and  where  sewers  shall  be  built, 
of  what  size  and  at  what  level,  are  of 
a  quasi-yidicxH  nature,  involving  the 
exercise  of  deliberate  judgment  and 
large  discretion,  and  depending  upon 
considerations  affecting  the  public 
health  and  general  convenience 
throughout  an  extensive  territory; 
and  the  exercise  of  such  judgment  and 
discretion,  in  the  selection  and  adop- 
tion of  the  general  plan  or  system  of 
drainage  is  not  subject  to  revision  by 
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does  not  specify  the  plan  or  other  particulars  of  construc- 
tion, is  that  that  course  should  be  adopted  which  is  best  cal- 


a  court  or  jury  in  a  private  action  for 
not  sufficiently  draining  a  particular 
lot  of  land.  But  the  construction  and 
repair  of  sewers,  according  to  the 
general  plan  so  adopted,  are  simply 
ministerial  duties;  and  for  any  negli- 
gence in  so  constructing  a  sewer  or 
keeping  it  in  repair,  the  municipality 
which  has  constructed  and  owns  the 
sewer  may  be  sued  by  a  person  whose 
property  is  thereby  injured.'*  The 
sewer,  in  that  case,  was  claimed  to  be 
of  inadequate  capacity  for  surface 
water  sewage,  so  that  it  choked  up, 
and  foul  water  backed  from  it  into 
plaintiff's  house.  Cooley,  C,  J.,  in  re- 
versing the  judgment  in  Lansing  v, 
Toolan  (37  Mich.  152),  says:  *'In 
planning  public  works  a  municipal 
corporation  must  determine  for  itself 
to  what  extent  it  will  guard  against 
possible  accidents.  Courts  and  juries 
are  not  to  say  it  shall  be  punished  in 
damages  for  not  giving  to  the  public 
more  complete  protection;  for  that 
would  be  to  take  the  administration  of 
municipal  affairs  out  of  the  hands  to 
which  it  has  been  intrusted  by  law. 
What  the  public  have  a  right  to  re- 
quire of  them  is  that,  in  the  construc- 
tion of  their  works,  after  the  plans  are 
fixed  upon,  and  in  their  management 
afterward,  due  care  shall  be  observed; 
but  negligence  is  not  to  be  predicated 
of  the  plan  itself."  Rochester  White 
Lead  Co.  v,  Rochester  (3  N.  Y.  463), 
a  leading  case,  is  sometimes  errone- 
ously cited  as  an  authority  against  the 
rule  stated  in  the  text.  In  that  case  a 
natural  stream  of  water  was  inter- 
sected by  a  city  street,  and  the  stream 
was  conducted  under  it  by  a  culvert, 
which  seems  to  have  been  sufficient 
for  its  passage ;  but  some  years  after- 
wards the  position  of  this  culvert  was 


changed  to  a  point  under  the  street 
more  than  one  hundred  feet  from  its 
original  place,  and  was  so  badly  con- 
structed by  an  incompetent  engineer, 
with  rough  stones,  and  with  certain 
angles  in  its  course,  that  the  water 
would  not  run  off  freely,  and  the 
plaintiff's  manufactory  was  overflowed 
and  his  property  injured.  The  plaint- 
iff had  a  verdict.  It  was  held  that 
the  duty  in  the  case  was  ministerial^ 
and  that  the  obligation  to  make  the 
change  in  a  proper  and  safe  manner, 
if  made  at  all,  was  absolute.  In 
Barnes  v.  District  of  Columbia  (91  U. 
S.  540),  it  was  said  that  in  the 
Rochester  case  "the  city  was  held 
liable  because  it  constructed  a  sewer 
which  was  not  of  sufficient  capacity  to 
carry  off  the  water  draining  into  it. 
The  work  was  well  done,  but  the 
adoption  and  carrying  out  of  the  plan 
was  held  to  be  an  act  of  negligence." 
But,  as  pointed  out  by  Justice  Gray  in 
Johnson  v,  Dist  of  Columbia  {sufira)^ 
this  was  clearly  a  mistake;  for  in  that 
case  the  fact  was  distinctly  found  that 
the  insufficiency  of  the  culvert  to 
carry  off  the  water  was  owing,  not 
merely  to  the  smallness  of  its  size,  but 
"  to  the  want  of  skill  in  its  construc- 
tion ; "  and  the  case  was  distinguished 
on  that  ground  in  Mills  v,  Brooklyn 
{supra).  Barton  v.  Syracuse  (36  N. 
Y.  54),  also  sometimes  cited  against 
the  rule,  did  not  go  on  the  g^round  of  a 
defect  in  the  plan  of  constructing  the 
sewer,  but  the  neglect  to  keep  it  in  re- 
pair. In  Johnson  v.  Dist.  of  Columbia 
{supra),  the  only  evidence  offered  by 
the  plaintiff,  which  was  excluded  by 
the  court,  was  evidence  of  what,  in  the 
case  of  a  freshet,  or  of  a  great  fall  of 
rain,  would  be  the  consequence  of  the 
difference  in  level  between  the  sewer 
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culated  to  subserve  the  object  of  the  work,^  according  to  the 
needs  of  the  present,*  and  those  of  the  future  so  far  as  they 
can  be  reasonably  anticipated.^ 

§  272.  Error  of  judgment  distinguished  from  negligence.— 
The  foregoing  principle  has  been  accepted  with  entire  ap- 
proval by  all  the  courts,  though  the  cases  disclose  some 
divergence  of  opinion  among  them  as  to  its  proper  appli- 
cation. Some  distinctions  are  made  which  it  is  important 
to  note.  Thus,  a  distinction  is  made  (justly,  we  think) 
between  a  mere  ''error  of  judgment"  in  devising  a  plan  of 
construction,  for  which,  as  we  have  seen,  the  corporation 


in  question,  and  another  sewer  con- 
necting with  it;  and  this  evidence  was 
ofifered  "with  the  view  of  showing 
that  the  plan  on  which  the  sewer  had 
been  constructed  by  the  authorities  of 
the  district  had  not  been  judiciously 
selected.*'  Held,  that  the  evidence 
was  properly  excluded,  it  being  clearly 
inadmissible  for  the  only  purpose  for 
which  it  was  offered.  *'As  showing 
that  the  plan  of  drainage  was  inju- 
dicious and  insufficient  it  was  in- 
<:ompetent.  As  bearing  upon  the 
•question  whether  there  was  any  neg- 
ligence in  the  actual  construction  or 
repair  of  the  sewer,  or  the  question 
whether  the  sewer  was  so  constructed 
as  to  create  a  nuisance  upon  plaintiff's 
property,  it  was  immaterial  '*  (per  Gray, 
J.).  In  Clemence  v.  Auburn  (66  N. 
Y.  334),  the  common  council  had  di- 
rected the  building  of  the  sidewalk, 
and  one  of  its  members,  in  constructing 
it,  made  an  alteration  from  the  original 
plan  which  was  entirely  unauthorized. 
The  slanting  stone  which  caused  the 
accident  in  that  case,  instead  of  being 
laid  as  directed  by  the  common  coun- 
<j\,  was  laid  contrary  to  its  directions 
by  an  alderman.  The  result  was  the 
the  injury  complained  of.  Held,  that 
the  city  was  liable. 


*  '*The  degree  of  care  and  fore- 
sight which  it  is  necessary  to  use  in 
cases  of  this  description,  must  always 
be  in  proportion  to  the  nature  and 
magnitude  of  the  injury  that  will  be 
likely  to  result  from  the  occurrence 
which  is  to  be  anticipated  and  guarded 
against "  (New  York  v.  Bailey,  2  Den. 

433). 

'  Fair  v.  Philadelphia,  88  Penn. 

St.  309  [sewer,  when  built,  was  large 
enough  to  carry  off  all  the  water,  but 
the  system  of  sewerage  being  extend- 
ed, an  increased  flow  resulted;  city 
not  liable  for  consequent  insuffici- 
ency].   See  pos^^  §  275. 

'  In  constructing  a  market  house, 
the  corporation  is  not  bound  to  antici- 
pate the  occurrence  of  extraordinary 
forces  of  nature,  and,  therefore,  is  not 
liable  to  one  injured  by  the  fall  of  the 
house,  occasioned  by  an  unusual  and 
extraordinary  wind  storm  (Flori  v,  St. 
Louis,  69  Mo.  341);  nor  from  the 
flooding  of  a  water-way,  caused  by  an 
extraordinary  rainfall  (German  Theo. 
School  V.  Dubuque,  64  Iowa,  736; 
Allen  V.  Chippewa  Falls,  52  Wise. 
430;  Evansville  v  Decker,  84  Ind. 
325 ;  Wright  v.  Wilmington,  92  N.  C. 
156;  see  post  J  §  275). 
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is  not  liable ;  and  negligence,  or  such  a  palpable  lack  of 
skill  and  care  as  amounts  to  negligence,  in  devising  and 
adopting  the  plan  of  a  public  work,^      No  one  of  ordinary 


^  This  distinction  is  clearly  made  in 
several  cases  in  Indiana.  In  North  Ver- 
non V. Voegler  (103  Ind.  3i4),by  an  im- 
provement in  a  city  street,  surface  water 
was  set  back  and  overflowed  plaint- 
iffs lots.    The  city  set  up  the  defense 
that  the  improvements   were    made 
under  an  ordinance  and  a  plan  of  the 
common  council,  which  were,  in  their 
opinion,   necessary  and  proper,  and 
that  the  injuries  complained  of  were 
the  unavoidable  result  of  the  improve- 
ment.   Heidi  that  the  corporation  was 
liable.    Although  for  consequential  in- 
juries resulting  from  the  grading  of 
streets,  the  city  may  not  be  responsible 
where  the  work  is  done  in  a  careful 
and  skillful  manner,  yet  if  it  is  done  in 
a  negligent  and  unskillful  way,  the 
corporation  is  liable  for  injuries  to  ad- 
jacent property,  whether  this  negli- 
gence be  in  the  scheme  or  plan  of  the 
improvement,  or   in   its   method  of 
carrying   it    out.      Elliott,    J.,    said: 
'^The  only  rule  that  has  any  solid 
support  in  principle  is»  that  for  errors 
of  judgment  in  devising  a  plan  there 
is  no  liability;   but  there  is  liability 
where  the  lack  of  care  and  skill  in  de- 
vising the  plan  is  so  great  as  to  con- 
stitute negligence."     And  again,  in 
Rice  V.  Evansville  (108  Ind.  7),  the 
same  judge  stated  the  doctrine  thus : 
'*  If  the  inadequacy  in  the  size  of  the 
sewer  is  owing  to  the  omission  to  exer- 
cise ordinary  skill  and  care  in  planning 
and  performing  the  work,  the  corpo- 
ration is  liable  ;  but  if  the  inadequacy 
of  the  sewer  is  attributable  to  a  mere 
error  of  judgment,  there  is  no  liabil- 
ity.   The  controlling  question  is,  was 
there  negligence  in  devising  the  plan 
of  the  sewer,  or  in  carrying  it  into 
execution  ?"    s.  P.  Evansville  v.  Deck- 


er, (84  Ind.  325),  where  the  court  said : 
'*  It  is  well  settled  [in  Indiana]  that  a 
municipal  corporation  is  liable  for  if^- 
ligence  in  devising  a  plan  for  a  sewer, 
as  well  as  for  negligence  in  carrying 
the  plan  into  execution."    See  Cum- 
mins V,  Seymour,  79  Ind.  491,  and 
cases  cited  under  next  section.    Sub- 
stantially the   same  distinction  was 
made  in  Gould  v,  Topeka  (32  Kans. 
485),  where  the  judge  charged  that 
*'  n^ligence    cannot    be    predicated 
upon  the  plan  of  a  public  work,  but  it 
may  be  predicated  upon  the  construc- 
tion and  subsequent  management  of 
such  a  work."    Held,  error.    There, 
the  city  planned  and  ordered  a  high 
and  narrow  embankment  leading  to  a 
bridge  without  providing  for  any  rail- 
ing along  its  sides,  or  any  lamps  by 
night.    Plaintiff  fell  over  the  embank- 
ment on  a  dark  night    It  was  claimed 
that  the  improvement  was  made  in 
accordance  with    the   plan  adopted. 
But  it  was  held  that  ^'a  city  has  no 
more  right  to  plan  or  create  an  unsafe 
and  dangerous  condition  of  one  of  its 
public  streets,  than  it  has  to  plan  and 
create  a  public  or  common  nuisance.'^ 
"  If  the  city  authorities  have  power  to 
grade  the  streets  so  as  to  make  a  high 
and    dai^erous  embankment  in  the 
centre  thereof,  they  have  necessarily 
the  power  to  make  it  safe  for  travel, 
and  if  a  railing  would  make  it  safe 
they  had  the  right  and  it  was  their 
duty  to  put  it  there.    Streets  should 
be    so    graded    as    to    make    them 
reasonably  safe  for  travel.     The  doc- 
trine of  a  general  plan  or  system  of 
grading  streets  adopted  by  the  city 
has   nothing  to  do  with  the  case.** 
(Wilson  V,   Atlanta,  60  Geo.  473); 
S.  P.  Chicago  V.  Gallagher,  44  III.  29S 
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prudence,  for  example,  would  stop  the  course  of  a  natural 
water-way  without  providing  an  artificial  substitute  to  dis- 
charge its  waters,  and  the  surface  water  accustomed  to 
flow  into  it ;  ^  and  no  one  of  ordinary  judgment  or  pru- 
dence, not  to  say  sanity,  would  devise  the  plan  of  a  bridge 
to  be  built  of  timbers  so  slight  that  they  would  give  way 
beneath  the  tread  of  a  child  or  a  horse.^  This  would  not 
be  an  "error  of  judgment,"  but  a  degree  of  negligence  rais- 
ing a  suspicion  of  bad  faith  or  fraud ;  and  the  perpetrator 
should  not  be  allowed  to  excuse  himself  for  the  conse- 
quences of  his  fault,  on  the  pretense  of  a  judicial  discretion 
in  the  adoption  of  the  plan  and  the  selection  of  materials. 
We  quite  agree  that  such  cases  do  not  come  within  the 
rule  stated.  There  is,  in  such  a  case,  no  question  of  the 
breach  of  a  purely  discretionary  duty ;  the  duty  neglected 
was  executive  and  ministerial,  and  the  liability  of  the 
corporation  for  the  consequences  of  such  neglect  rests 
upon  the  same  principle  as  that  under  which  individuals 
are  made  liable  for  the  acts  of  themselves  and  their  serv- 
ants in  the  performance  of  a  similar  duty. 


§  273.  Devising  a  necessarily  dangerous  plan.— Thus,  it  is 
actionable  negligence,  in  contracting  for  the  grading  of 
two  streets,  which  run  at  right  angles  with  each  other,  to 
provide  for  the  completion  of  one  before  the  other,  if  the 
result  is  necessarily  to  cause  the  excavation  in  one  of  the 


[bridge  across  a  canal  of  less  width 
than  the  street  leading  to  it,  and  with- 
out railings]. 

^  Indianapolis  v,  Huffer,  30  Ind. 
235;  Helena  v.  Thompson,  29  Ark. 
569.     See  cases  under  next  section. 

'  It  is  negligence  to  construct  a  road 
or  bridge  of  a  poor  kind  of  material,  not 
likely  to  endure  the  weather  (Town- 
send  V,  Susquehanna  Tump.  Co.  6 
Johns.  90 ;  People  v.  Waterford,  &c., 
Tump,  Co.,  2  Keyes,  327),  or  to  make 


it  of  a  width  unsafe  or  inconvenient 
for  travel  (Wilson  v,  Susquehanna 
Tump.  Co.,  21  Barb.  (3^\  Aldrich  v, 
Pelham,  I  Gray,  510);  depending  up- 
on its  location,  and  the  business  to 
which  it  will  be  principally  appropri- 
ated (Fowler  r^Mott,  19  Barb.  204).  See 
chapter  on  Highways,  post.  A  city  is 
not  bound  to  use,  in  the  construction 
of  its  streets,  material  impervious  to 
water  (Watson  z/.  Kingston,  43  Hun, 

367). 
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streets  to  be  filled  with  water  during  the  prosecution  of  the 
work,  without  any  possibility  of  its  escape,  and  thereby  to 
produce  inevitable  injury  to  the  property  of  an  adjacent 
owner.'  So,  where  a  street,  as  planned  and  ordered  by  the 
governing  board,  is  so  manifestly  dangerous  that  a  court 
can  say,  upon  the  facts,  as  a  matter  of  law,  that  it  was  dan- 
gerous and  unsafe  for  travel,  the  city  will  be  held  respons- 
ible for  the  consequences  of  such  defects,  e.  g^  the  want  of 
a  railing,  though  the  plan,  as  adopted,  did  not  provide  for 
a  railing.'    As  the  corporation  will  not  be  presumed  to 


1  Lacour  v.  New  York,  3  Duer, 
406;  Nevins  v.  Peoria,  41  111.  502. 
Compare  Chase  v,  N.  Y.  Central  R. 
Co.,  24  Barb.  273;  Bellingers.  N.  Y. 
Central  R.  Co.,  23  N.  Y.  42;  Ken- 
sington V,  Wood,  10  Penn.  St.  93  ; 
Flagg  V,  Worcester,  13  Gray,  601 ; 
Arm  V.  Kansas  City,  14  Fed.  Rep., 
236. 

'  On  one  side  of  a  city  street  was 
a  high  embankment,  without  rails, 
guards  or  lights;  ptaintifT^s  carriage 
was  overturned  and  he  was  precipi- 
tated down  the  embankment  and  in- 
jured. Held,  that  where  a  street  as 
planned  or  ordered  by  the  governing 
board  of  a  city,  was  so  manifestly  dan- 
gerous that  a  court,  upon  the  facts, 
could  say,  as  a  matter  of  law,  it  was 
dangerous  and  unsafe,  the  city  should 
be  held  liable ;  but  where  it  would  be 
so  doubtful  whether  the  street  as 
planned  or  ordered  by  the  governing 
board  of  a  city  was  dangerous  or  unsafe 
or  not,  that  different  minds  might  en- 
tertain different  opinions  with  respect 
thereto,  the  benefit  of  the  doubt  might 
properly  be  given  to  the  city,  and  it 
should  not  be  held  liable  (Gould  v. 
Topeka,  32  Kans.  485).  In  Weight- 
man  V,  Washington  (i  Black,  39),  a 
city  council,  contemplating  the  erec- 
tion of  a  bridge,  advertised  for  pro- 
posals for  its  construction,  and  a  com- 


mittee was  appointed,  who  took  the 
opinions  of  scientific  men  upon  the 
plans  to  be  adopted ;  but  the  opinions 
of  the  scientific  persons  so  coosoked 
were  not  entirely  unanimous,  and  the 
contractor  remonstrated  against  build- 
ing the  arches  at  a  height  never  before 
attempted  for  that  kind  of  bridge. 
The  plan  was  essentially  and  radically 
defective,  and  at  the  time  of  the  fall- 
ing of  the  bridge  its  braces  were 
broken  and  some  of  the  wedges  had 
fallen  out,  and  the  bridge  was  loose 
and  shook  greatly  when  carriages 
passed  over  it.  The  corporation  was 
hdd  liable  to  a  traveler  for  injuries 
sustained  by  reason  of  the  falling  of 
the  bridge.  "If  a  plan  adopted  for 
public  works  is  not  necessarily  inju- 
rious or  dangerous  to  private  interests, 
and  is  executed  with  skill  and  pru- 
dence, the  protection  against  liability 
is  absolute  "  (per  Royce,  C.  J.,  Welsh 
V,  Rutland,  56  Verm.  228;  citing  Lan- 
sing V,  Toolan,  37  Mich.  152:  Van 
Pelt  V.  Davenport,  42  Iowa,  308 ; 
Merrifield  v,  Worcester,  no  Mass. 
216).  A  city  may  have  full  power  by  its 
charter  to  alter  the  grade  of,  and  to 
improve  and  modify,  its  streets  accord- 
ing to  its  discretion,  but  this  does  not 
give  it  the  right  to  lay  traps  in,  or 
make  pitfalls  of,  a  public  street  (Mil- 
waukee V.  Davis,  6  Wise.  377).    **  In 
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have  ordered  the  work  done  in  a  way  to  make  it  danger- 
ous/ it  will  not  be  heard  to  urge  that  the  failure  to  provide 
a  railing  was  in  accordance  with  a  plan  judicially  adopted, 
without  very  clear  proof  that  it  was  so  planned  and  or- 
dered.' 

§  274.  Injuries  from  sewers  defectively  planned.— All  the 
cases  in  which  the  doctrine  of  judicial  irresponsibility  for 
the  planning  and  ordering  of  sewers  of  inadequate  size, 
was  applied  (except  those  in  Pennsylvania),  were  cases  of 
sewers  designed  to  carry  off  the  surface  water  of  streets, 
and  found  to  be  inadequate  for  that  purpose  on  the  occur- 
rence of  an  extraordinary  rain-fall^     In  Pennsylvania,*  it 


the  nature  of  the  case  it  is  impracti- 
cable that  there  should  be  a  general 
plan  [of  grading  and  draining  streets] 
but  if  there  had  been  any,  it  had  noth- 
ing to  do  with  the  case,  as  the  duty 
was  absolute  to  render  the  street  rea- 
sonably safe  for  travel "  (per  Jackson, 
J.,  Wilson  V,  Atlanta,  60  Geo.  473). 
The  mere  fact,  however,  that  an  acci- 
dent occurs  by  reason  of  a  failure  to 
place  railings  is  not  sufficient  evidence 
of  negligence  to  go  to  the  jury  (Hub- 
bell  V.  Yonkers,  104  N.  Y.  434; 
rev'g    35    Hun,    349).      See    post^ 

§289. 

'  The  presumption  always  is  that 

public  officers  have  done  their  duty 
(Gould  V.  Topeka,  32  Kans.  485 ;  Cum- 
mins V.  Seymour,  79  Ind.  491). 

*  Gould  V.  Topeka,  supra,  where 
Valentine,  J.,  said :  *'  If  the  city  should 
order  that  a  high  and  narrow  embank- 
ment with  precipitous  sides  should  be 
made  in  a  public  street  for  travel  over 
it,  and  should  say  nothing  concerning 
railings,  guards  or  other  barriers,  and 
nothing  concerning  street  lamps  or 
other  lights  to  prevent  persons  in  the 
night-time  falling  or  driving  off  the 
embankment  and  thereby  being  in- 
jured, we  would  think  it  should  not 


be  held  that  the  city  had  planned  or 
ordered  that  no  railings,  guards,  bar- 
riers, lamps  or  lights  should  be  used, 
but  only  that  the  city  had  made  no 
order  with  reference  thereto ;  and  then 
we  would  further  think  that  if  no  such 
railings,  guards,  barriers,  lamps  or 
lights  were  used  and  thereby  injury 
should  result,  the  city  should  be  held 
to  be  liable.  Before  the  court  should 
hold  that  a  street  manifestly  unsafe 
and  dangerous  was  so  planned  and 
ordered  by  the  governing  authorities 
of  the  city,  the  court  should  be  able 
to  say  from  the  city  records  that  it 
was  so  planned  and  so  ordered  by  the 
city  authorities.  There  should  be  no 
presumption  that  the  city  authorities 
ordered  or  planned  that  a  public  street 
should  be  dangerous.*'  The  court 
will  not  say  as  matter  of  law,  that  a 
sewer  was  inadequate  in  size  to  carry 
off  surface  water,  occasionally  running 
through  a  ravine,  not  a  natural  water- 
course (Rice  V.  Evansville,  108  Ind.  7). 

»  See  Lynch  v.  New  York,  ^(i  N. 
Y.  60,  and  cases  cited. 

^  A  municipality  authorized  and 
empowered  to  build  a  sewer  along  the 
bed  of  a  creek  of  sufficient  capacity  to 
carry  off  its  waters,  without  negligence 
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has  been  applied  to  the  case  of  a  sewer  built  along  the  bed 
of  a  natural  water-course,  and  found  to  be  of  insufficient 
size  to  drain  the  stream,  resulting  in  an  overflow.  But 
there  are  good  grounds  for  maintaining  a  stricter  rule  of 
liability  for  not  providing  more  adequate  substitutes  for 
natural  water-courses,  than  drains,  for  carrying  off  surface 
water.*  The  construction  of  an  artificial  channel  or  sewer, 
as  a  substitute  for  a  natural  water- course,  and  intended  to 
carry  off  its  waters,  but  of  such  inadequate  capacity  that 
the  waters  are  set  back,  or  cast  upon  plaintiff's  lands,  or 
otherwise  made  the  cause  of  injury  to  him,  is  as  much  a 
wrong  as  would  be  an  actual  invasion  of  his  lands  by  the 
corporation's  servants  in  person;'  and  there  is  the  same 


on  its  part,  constructed  a  sewer  which 
was  not  of  sufficient  size  to  drain  the 
creek;  and  during  a  rain  storm  it  over- 
flowed. Held  that  the  city's  only 
failure  was  in  a  want  of  judgment, 
and  for  this  it  was  not  liable  (Collins 
V.  Philadelphia,  93  Penn.  St.  272). 

^  '*  It  is  undoubtedly  true  that  a 
city,  in  grading  its  streets,  is  bound  to 
keep  open  a  sufficient  channel  for  a 
natural  water- course,' so  as  not  to  ob- 
struct in  the  least,  the  waters  flowing 
therein;  but  it  is  equally  true,  and  as 
well  settled,  that  a  city  is  not  bound  to 
construct  any  channel,  culvert,  sewer 
or  drain  to  carry  off  merely  surface 
water.  The  construction  of  sewers 
and  drains  to  carry  off  merely  surface 
water  is  purely  discretionary  with  a 
city.  It  may  construct  them,  or  not, 
at  its  option,  and  just  as  it  may  think 
best.  .  .  If  a  city  is  not  bound  to 
construct  a  drain  [for  surface  water] 
of  any  kind,  by  what  system  of  rea- 
soning can  it  be  made  to  appear  that 
if  it  shall  construct  a  drain,  it  must 
construct  one  that  shall  be  sufficient 
in  all  cases,  and  for  every  emergency? 
Any  drain  is  better  than  no  drain.  No 
one  can  demand  or  expect    that   it 


should  operate  to  an  extent  beyond 
its  capacity"  (per  Valentine,  J.,  At- 
chison V,  Challiss,  9  Kans.  603 ;  s.  P. 
Denver  v,  Capelli,  4  Colo.  25). 

■  In  Ashley  v.  Port  Huron  (35 
Mich.  296)  a  sewer  constructed  by  a 
city  flooded  the  plaintiffs  premises. 
It  was  contended  for  the  city  that  it 
could  not  be  liable,  because  the  act 
was  discretionary.  But  the  city  was 
held  liable;  the  court  (Cooley,  J.) 
saying:  '^Such  an  invasion  of  an- 
other's premises  is  a  trespass,  as 
much  as  would  be  the  sending  of  peo- 
ple there  with  picks  and  spades  to  cut 
a  street  through  the  premises.''  **  Di- 
verting the  water  from  its  natural 
course  so  as  to  throw  it  upon  the 
plaintifi's  premises,  without  providing 
any  outlet,  and  thus  injuring  his  build- 
ing, was  a  wrong  for  which  he  was  en- 
titled to  redress.  The  cases  to  the 
effect  that  a  municipal  corporation 
is  not  liable  for  an  omission  to  supply 
drainage  or  sewerage  do  not  apply  to  a 
case  where  the  necessity  for  the  drain- 
age or  outlet  is  caused  by  the  act  of 
the  corporation  itself"  (Byrnes  v, 
Cohoes,  d'j  N.  Y.  204).  To  the  same 
effect  are,   Hooker  v.  Rochester,  37 
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liability  for  the  one  act  as  for  the  other.  The  liability  of 
the  corporation,  in  such  a  case  is,  not  for  diverting  the 
course  of  the  stream  (if  authorized  to  do  so),  but  for  a 
failure  to  use  ordinary  care  and  skill  in  the  construction  of 
the  sewer,*  such  care,  for  example,  as  an  ordinarily  prudent 
man  would  exercise  in  protecting  his  growing  crops  from 
injury  by  an  overflow  of  water  from  a  reservoir  built  upon 
his  own  land.*  So,  too,  the  doctrine  does  not  apply  to  the 
case  of  a  city  which  collects  the  surface  water  from  its 
streets  and  lands  into  a  sewer  or  artificial  channel,  to  be 
thence  discharged  upon  the  lands  of  another.^    The  dam- 


Hun,  181 ;  Bastablez^.  Syracuse,  8  Hun, 
587;  aflf'd,  72  N.  Y.  64;  DonohueT/. 
New  York,  3  Daly,  65 ;  Lewenthal  v. 
New  York,  5  Lans.  532 ;  61  Barb.  511; 
Manning  v,  Lowell,  130  Mass.  21 ; 
McClure  v.  Red  Wing,  28  Minn.  186; 
Barnes  v,  Hannibal,  71  Mo.  449;  Spd- 
man  v.  Portage,  41  Wise.  144;  Lehn 
V.  San  Francisco,  66  Cal.  76;  Pye  v, 
Mankato  [Minn.],  31  N.  W.  Rep.  863. 
**The  duty  of  the  corporation  is  to 
provide  proper  means  of  escape,  and 
this  duty  extends  both  to  capacity  and 
mechanism*'  (Weis  v,  Madison,  75 
Ind.  241).  s.  P.  Morse  v,  Worcester, 
1 39  Mass.  389 ;  Stanchfield  v.  Newton, 
142  Id.  no;  Crawfordsviile  2/.  Bond, 
96  Ind.  336,  and  cases  cited.  See 
Cooley  on  Torts,  580,  approved  in 
Gillison  v.  Charleston,  16  W.  Va. 
282. 

*  Thus  where  a  culvert,  con- 
structed for  the  purpose  of  carrying  off 
the  water  of  a  natural  stream  which 
had  been  the  outlet  to  the  surface 
water  of  a  portion  of  the  city,  was  of 
such  insufficient  capacity  and  so  other- 
wise negligently  constructed,  that,  on 
the  occurrence  of  a  freshet,  it  failed  to 
discharge  the  waters,  so  that  they  are 
set  back  upon  adjacent  premises, 
held  that  the  city  was  liable  for  the 
injuries   thereby   caused    (Rochester 


White  Lead  Co.  v,  Rochester,  3  R 
Y.  463 ;  see  ante^  p.  470,  note). 

'  Brown  v.  Atlanta,  66  Geo.  71 ; 
s.  P.  New  York  v,  Bailey,  2  Den.  433; 
Lacour  v.  New  York,  3  Duer,  406; 
Martin  v.  Brooklyn,  i  Hill,  545; 
Rochester  White  Lead  Co.  v,  Roches- 
ter, 3  N.  Y.  463.  See  also  Conrad  v. 
Ithaca,  16  N.  Y.  168;  Lewenthal  v. 
New  York,  5  Lans.  532 ;  61  Barb.  511; 
Donohue  v.  New  York,  3  Daly,  65; 
Montgomery  v,  Gilmer,  33  Ala.  116; 
Smoot  V.  Wetumpka,  24  Id.  112; 
Duke  V.  Rome,  20  Geo.  635 ;  Parker 
V,  Lowell,  1 1  Gray,  353. 

*  *'  A  municipal  corporation  has  no 
greater  right  than  an  individual  to 
collect  the  surface  water  of  its  lands 
or  streets  into  an  artificial  channel  and 
discharge  it  upon  the  lands  of  another; 
nor  has  it  any  immunity  from  l^;al 
responsibility  for  creating  or  maintain- 
ing nuisances"  (per  Andrews,  J., 
Noonan  v,  Albany,  79  N.  Y.  470, 
citing  Attorney  General  v»  Leeds,  L. 
R.  5  Ch.  App.  583) ;  s.  P.  Baltimore, 
&c.  R.  Co.  V,  Fifth  Baptist  Church, 
108  U.  S.  317;  Beach  v.  Elmira,  22 
Hun,  158;  Clark  v.  Rochester,  43  Id. 
271 ;  Chapman  v,  Rochester,  23  N. 
Y.  Week.  Dig.  424;  Haskell  v.  New 
Bedford,  108  Mass.  208 ;  Manning  v, 
Lowell,   130  Id.  21;   O'Brien  v.  St. 
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ages  sustained,  in  such  a  case,  are  not  consequential 
damages  resulting  from  an  authorized  public  improve- 
ment, denominated  damnum  absque  injuria  (to  which  we 
shall  presently  refer)  ;  but  they  are  proximately  caused  by 
the  negligence  or  trespass  of  the  corporation. 

§  275.  Plan  found  defective  should  be  altered.— It  is  well 
settled  that  when  a  public  work,  as  planned,  is  found  to 
result  in  direct  and  physical  injury  to  the  property  of  an- 
other, which,  from  its  nature  is  liable  to  be  repeated  and 
continuous,  but  is  remediable  by  a  change  of  plan  and 
the  adoption  of  prudential  measures,  the  corporation  is 
liable  for  such  damages  as  occur  in  consequence  of  the 
continuance  of  the  original  cause,  after  notice,  and  an 
omission  to  remedy  the  evil.^  The  immunity  from  liability 


Paul,  35  Minn.  .333;  Crawfordsville 
V.  Bond,  96  Ind.  236;  Smith  v. 
Alexandria,  33  Gratt,  208;  Burton 
V.  Chattanooga,  17  Lea,  739;  Jack- 
sonville V,  Lambert,  62  III.  519; 
Aurora  v.  Reed,  57  Id.  29.  *  See 
past^  §  287.  Where  the  system  of 
drainage  adopted  makes  it  necessary 
to  provide  outlets  for  water  accumu- 
lated in  confined  channels,  reasonable 
care  and  skill  must  be  used  in  pro- 
viding them.  **  Having  created  the 
necessity,  the  duty  devolves  upon  the 
corporation  to  make  reasonable  pro- 
vision for  the  escape  of  the  water, 
without  injury  to  adjacent  proprie- 
tors "  (Evansville  v.  Decker,  84  Ind. 
325 ;  Van  Pelt  v,  Davenport,  42  Iowa, 
308).  If  the  sewer  is  so  constructed 
that  an  additional  flow  of  surface 
water  is  caused,  the  owner  of  a  lot 
overflowed  may  recover  damages 
caused  by  the  increased  flow  (Am  v, 
Kansas  City,  14  Fed.  Rep.  236). 
When  a  city  puts  into  execution  a 
scheme  by  which  the  water  is  pre- 
vented from  following  the  grades  of 
the  streets,  and  thus  overflows  the 


plainti£Ps    land,    it   is   liaible    (West 
Orange  v.  Field,  37  N.  }.  £q.  600). 

*  Seifert  v.  Brooklyn,  loi  N.  Y. 
136  (distinguishing  Mills  tf.  Brooklyn, 
32  Id.  489;  Smith  V,  New  York,  66 
Id.  295 ;  Lynch  v.  New  York,  76  Id. 
60;  Wilson  V.  New  York,  i  Den.  59$). 
In  that  case  the  sewage  commissioners 
adopted  a  system  of  drainage  over  and 
through  plaintiff's  land.  A  main 
sewer  was  built  and  lateral  sewers 
were  connected  to  it  from  time  to 
time.  Soon  after  the  main  sewer  was 
completed,  it  was  demonstrated  that 
it  was  insufficient  to  carry  off  all  the 
sewage  flowing  into  it,  and  at  times 
plaintiffs  premises  were  inundated 
with  noxious  matter  driven  through 
the  manholes.  As  other  lateral  sewers 
were  added,  these  overflows  increased 
and  were  known  to  the  municipal  offi- 
ers.  Notwithstanding  which  lateral 
sewers  were  continually  added,  and 
the  nuisance  produced  by  the  defect 
in  the  original  plan  as  steadily  in- 
creased. Held,  that  the  dty  was 
liable;  having  by  the  exercise  of  its 
power  created  a  private  nuisance  on 
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for  the  consequences  following  the  exercise  of  judicial  or 
discretionary  power  by  a  municipal  corporation  presup- 
poses that  the  act  performed  may  in  some  manner  be  law- 
fully exercised ;  but  the  legislature  cannot  sanction,  and 
the  statute  is  no  protection  for,  an  invasion  of  individual 
rights.^ 

§  276.  Discretion  as  to  application  of  limited  funds. — 
A  municipal  corporation  or  highway  officer,  charged  with 
the  general  duty  of  repairing  the  highways  within  the 
corporation  limits,  has  a  discretion  as  to  the  application  of 
the  means  in  hand  devoted  to  that  purpose.  If  the  funds 
are  limited  in  amount,  and  there  is  no  way  of  obtaining 
more,  there  is  no  duty  to  undertake  more  than  they  will 
complete  and  pay  for.  If  the  means  in  hand,  or  obtainable, 
are  insufficient  to  repair  all '  the  highways  of  the  town,  or 


plaintifiTs  premises.  It  incurred  a  duty 
of  adopting  such  measures  as  would 
abate  the  nuisance,  and  having  the 
power  to  perform  it,  its  omission  to  do 
so  rendered  it  liable.  In  Fleming  v, 
Manchester  (44  LawTimes,  N.S.,  517), 
a  sewer  some  40  years  after  it  had  been 
constructed,  during  a  violent  storm, 
burst  under  plaintifPs  cellar  flooding 
the  lower  rooms,  and  finally  caused 
the  whole  house  to  fall  down.  The 
jury  found  that  the  bursting  of  the 
sewer  was  caused  by  defects  in  its 
original  construction,  and  by  the 
omission  of  defendants  to  take  rea- 
sonable means  to  discover  the  defects. 
Held,  that  the  corporation  was  bound 
to  keep  the  sewer  in  proper  order  and 
from  time  to  time  to  inform  itself  of 
its  condition,  and  its  omission  to  do  so 
was  actionable  negligence.  ^'  If  sewers 
and  drains  are  originally  of  adequate 
capacity,  as  at  first  constructed,  and 
subsequently  become  obstructed,  there 
is  no  responsibility  therefor  except 
after  notice  and  neglect  to  redress  the 


evil  '*  (Bannagan  v»  District  of  Colum- 
bia, 2  Mackey,  285). 

^  Seifert  v.  Brooklyn,  supra^  per 
Ruger,  C.  J.  See  Child  v.  Boston,  86 
Mass.  41. 

'  Garlinghouse  v,  Jacobs,  29  N.  Y. 
297.  The  ground  of  this  decision  was 
that  the  defendant  (a  highway  com- 
missioner) was  without  funds  or  the 
power  to  obtain  them.  Johnson,  J., 
said:  **It  is  well  settled  that  the 
duty  [of  highway  commissioners,  under 
the  New  York  statute]  to  make  re- 
pairs does  not  attach  until  funds  are 
provided  for  the  purpose  by  the  public, 
and  that  until  they  are  in  funds  suffi- 
cient to  make  such  repairs,  a  manda- 
mus will  not  lie  to  compel  the  com- 
missioners to  make  them,  nor  an  in- 
dictment for  omitting  the  performance 
of  the  duty,  nor  any  action  founded 
upon  the  breach  of  the  duty ; "  cit- 
ing People  V,  Commissioners  of 
Hudson,  7  Wend.  474;  People 
V.  Adsit,  2  Hill,  619;  Barker  v. 
Loomis,     6    Id.     463;    Bartlett     v. 
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all  parts  of  that  particular  highway,^  the  questions  where 
this  or  that  street  or  bridge,  or  this  or  that  portion  of  a 
particular  street,  requires  repair;  or  whether  the  funds 
ought  to  be  used  in  the  repair  of  one  street  or  bridge  more 
than  another,  call  for  deliberation,  judgment  and  discre- 
tion, in  the  exercise  of  which  good  faith  will  be  presumed 
In  the  absence  of  a  statute  imposing  an  absolute  liability, 
the  town  or  officer,  as  the  case  may  be,  is  responsible  for  the 
condition  of  the  highway,  only  to  the  extent  of  the  means 
possessed,  or  obtainable,  to  accomplish  the  task ;  and  there 
is  no  liability  for  the  consequences  of  an  error  of  judgment 
in  the  application  of  such  means.' 

§  277.   Want  of  funds  no  excuse  for  neglect— In  this 
connection,  it  ought  to  be  stated  that  judicial  irresponsi- 


Crozier,  17  Johns.  451;  Shepherd  t/. 
Lincoln,  17  Wend.  250;  see  Hover 
V.  Barkhoof,  44  N.  Y.  113;  Robin- 
son V,  Chamberlain,  34  Id.  389;  Hines 
V,  Lockport,  5  Lans.  16.  In  Day  v. 
Grossman  (i  Mun,  570),  it  was  sug- 
gested that  after  highway  commission- 
ers have  begun  to  repair,  it  is  too  late 
for  them  to  raise  the  defense  of  a  want 
of  funds.  Compare  Bartle  v,  Des 
Moines,  38  lowa^  414. 

»  Monk  V.  New  Utrecht,  104  N.  Y. 
552;  II  N.  £.  Rep.  268,  per  Ruger, 
CJ. 

'  Where  the  statute  does  not  im- 
pose an  absolute  liability  upon  high* 
way  officers,  or  upon  a  town  having 
the  care  and  superintendence  of  its 
highways,  the  duty  to  maintain  every 
part  of  a  particular  highway  in  a  safe 
condition  for  travel  is  only  commen- 
surate with  the  means  provided  for 
that  purpose.  Hence,  where  highway 
commissioners  received  a  specific  sum 
of  money  to  spend  in  repairing  sixty- 
five  to  seventy-five  miles  of  roads  and 
bridges,  and  this  sum  was  all  spent 
thereon,  and  they  had  no  means  of  ob- 


taining more,  held,  that  the  town  (made 
liable  by  statute  for  such  injuries  as 
the  commissioners  were  liable  for), 
was  not  liable  for  the  want  of  a  rail- 
ing along  a  particular  part  of  the 
road  running  on  an  embankment, 
the  commissioners  not  having  sufficient 
funds  to  build  it.  A  discretion  was 
necessarily  confided  to  them  to  apply 
the  funds  in  hand  in  conducting  the 
work,  or  making  repairs,  as  in 
their  judgment  were  most  urgently 
needed,  and  they  were  not  responsi- 
ble for  an  error  of  judgment.  In  such 
a  case,  therefore,  it  was  error  to 
charge  that  if  the  jury  found  "^  that 
the  great  necessity  was  to  keep  the 
actual  bed  of  the  roadway  safe,  they 
were  right  in  spending  the  money  in 
that  way ;  but  if  you  say  that  it  was  of 
more  importance  to  guard  this  high- 
way, then  they  were  wrong."  This 
would  be  leaving  to  the  jury  to  find 
defendants  liable  for  an  error  of  judg- 
ment, where  they  were  unable  from 
want  of  means  to  repair  all  the  .de- 
fective places  in  the  highway  (Monk  v. 
New  Utrecht,  supra). 
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bility  in  the  expenditure  of  funds  cannot  be  availed  of  as 
an  excuse  for  neglecting  an  absolute  duty.^  The  want  of 
funds,  and  the  want  of  any  means  of  obtaining  them  for 
use  in  repairing  a  highway,  for  example,  are  matters  of 
defense ;  the  defendant  must  show  that  a/l  the  funds  ap- 
plicable to  such  use  have  been  applied  in  the  regular  dis- 
charge of  public  duty,,  and  that  the  defendant  has  not  the 
means  of  obtaining  any  more.*  So  where  an  absolute  duty 
arises  from  a  charter-power  to  regulate  and  repair  streets, 
and  to  raise  money  for  the  purpose  of  taxation,  there  is  no 
question  of  discretion  as  to  the  izme  when  the  duty  will  be 
performed.  The  corporate  authorities  cannot  excuse  a 
refusal  to  exercise  such  powers,  by  the  pretense  of  a  belief 
that  the  repairs  were  not  immediately  necessary,  expressed 
in  a  written  resolution,  however  formally  or  even  honestly 
adopted,^ 

^  Hyatt  V,  Rondout,  44  Barb.  385.  the  statute,   included,    not  only  the 

In  that  case,  the  statute  provided  that  roadway  for  teams,  but  the  sidewalks 

money  raised  by  assessment  for  high-  for  pedestrians,    meaning  the  entire 

way  labor  was '^  to  be  expended  under  space  between  the  outer  lines  of  the 

the  direction  of  the  board  of  trustees,  streets,  including  the  sidewalks,  and 

in  making  and  keeping  in  repair  the  that  the  money  authorized  to  be  raised 

highways,  etc.,  in  such  manner   as  under  the  statute  could  be  used  as  well 

they  judge  to  be  most  beneficial  to  the  for  the  repair  of  the  sidewalks  as  of  the 

public.**     Held,  that  the  expenditure  road-bed  in  the  center  of  the  streets. 

was  not  confided  to  the  judicial  dls-  As  to  necessity  of  plaintiffs  pleading 

cretion  of  the  trustees.    The  obliga-  town's  possessing  adequate  funds,  in 

tion  to  repair  and  the  liability  for  neg-  an  action  against  a  town,  under  the 

lect  to  do  so  are  absolute.  Such  a  pro-  N.  Y.   statute  of  1881,  c.   700,   see 

vision  established  a  rule  of  liability  Eveleigh  z/.  Hounsfield,  34  Hun,  140. 
between  the  trustees  and  the  corpora-  •  Hutson  v.  New  York,  9  N.  Y. 

tion,  and  not  between  them  and  the  163;  Hines  v,  Lockport,  50  Id.  236; 

public,   or  individuals  aggrieved  by  Hyatt  v.  Rondout,  supra ;  Peach  v, 

their  neglect.    In  Pomfrey  v.   Sara-  Utica,  10  Hun,  477 ;  Wendell  v,'  Troy, 

toga  Springs  (104  N.  Y.  459),  the  39  Barb.  329,  338 ;  affirmed,  4  Keyes, 

corporation    claimed    that    because  261;  Burns  v.  Elba,  32  Wise.   605; 

sidewalks  were  not  mentioned  in  the  Erie  v.  Schwingle,  22  Penn.  St.  384 ; 

statute    authorizing    laying    out    of  Shartle  z/.  Minneapolis,  17  Minn.  308; 

streets,  etc.,  therefore  there  was  no,  Winship  v.  Enfield,  42  N.  H.    197; 

power  in  the  trustees  to   raise  any  Baltimore,  &c.  Turnpike  Co.  v.  State 

money   for  the  repair  of  sidewalks.  [Md.],  i  Atl.  Rep.  285. 
Held,  that  the  word  **  streets  "  used  in  'A  charter-power  to  reg^te  and 

Vol.  1—81 


§278] 


MUNICIPAL  CORPORATIONS. 


482 


§  278.  Professional  advice  may  excuse  defect  in  plan.— It 
may  become  the  duty  of  the  municipal  officers  in  adopting 
a  plan  of  construction,  depending  of  course  upon  the 
character  of  the  work,  to  consult  an  architect,  surveyor,  or 
other  person  skilled  in  such  matters ;  and,  in  the  selection 
of  an  adviser,  that  care  and  prudence  are  to  be  exercised, 
which  a  discreet  and  cautious  person  would  or  ought  to 
use  if  the  whole  loss  or  risk  were  to  be  his  own.^  As  a 
general  rule,  the  corporation  will  be  protected  by  the 
advice  of  persons  professionally  familiar  with  the  subject, 
notwithstanding  the  structure  turns  out  to  be  radically 
defective.*  But  if  an  incompetent  person  is  intrusted  with 
the  work,  his  advice  is  no  justification ;  and  although  a 
competent  person  is  selected,  and  a  plan  is  adopted  on  bis 
advice,  yet  if  it  becomes  apparent,  during  the  progress  of 


repair  streets,  and  to  raise  money  by 
taxation,  is  imperative,  and  imposes 
upon  the  corporation  the  duty  to  exer- 
cise it,  though  words  of  command  are 
not  used.  No  question  of  discretion 
arises  (Hines  v,  Lockport,  supra). 
Where  the  officers  zxt  clothed  with 
the  power  of  obtaining  means  for 
repairs,  they  cannot  excuse  a  refusal 
to  exercise  it,  by  a  belief  that  the  re- 
pairs were  not  necessary  and  the 
adoption  of  a  formal  resolution  to 
postpone  the  work.  Mistaken  belief  in 
the  sufficiency  of  a  bridge,  for  example, 
does  not  tend  to  establish  any  con- 
clusion as  to  the  fact  whether  or  not 
the  bridge  was  negligently  suffered  to 
remain  in  an  unsafe  condition  (Hover 
V,  Barkhoof,  44  N.  Y.  113).  S.  P. 
Fitzgerald  v,  Binghamton,   40  Hun, 

332. 

*  Rochester  White  Lead  Co.  v, 

Rochester,  3  N.  Y.  463. 

•  Thus,  where  road  trustees  order- 
ed a  drain  to  be  cut,  and  informed 
themselves  how  it  could  best  be  done, 
and  took  the  opinion  of  a  competent 


surveyor  upon  the  subject,  who  said 
that  it  was  not  likely  to  produce  in- 
jury to  any  one,  it  was  held,  in  an  eariy 
English  case,  that  no  negligence 
could  be  imputed  to  them,  as  they  did 
all  that  the  statute  required  them  to 
do  in  the  best  manner  they  were  able, 
and  according  to  the  best  information, 
though  it  turned  out  that  they  were 
mistaken  in  their  judgment  (Sutton  v. 
Qarke,  i  Marsh.  429;  6  Taunt.  39). 
See  also  Sherman  v,  Kortright,52  Barb. 
267.  If  a  city  chooses  a  competent 
engineer,  and  he,  by  error  of  judg- 
ment, makes  'a  culvert  too  small,  no 
negligence  on  the  part  of  the  city  is 
shown  (Van  Pelt  v,  Davenport,  42 
Iowa,  308).  It  is  quite  otherwise  in 
the  case  of  an  individual  who  under- 
takes to  build  a  road  or  bridge  for  his 
own  profit.  He  cannot  of  course  re- 
lieve himself  from  responsibility  for  de- 
fects therein,  on  the  ground  that  he 
employed  a  competent  engineer  to 
build  it  (Grote  v.  Chester,  &c.  R.  Co., 
2  Exch.  251 ;  Allen  v»  Hayward,  7  Q. 
B.  960). 
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the  work,  that  the  plan  adopted  is  defective,  the  corpora- 
tion is  guilty  of  negligence  if  it  allows  the  work  to  pro- 
gress to  completion  on  that  plan.* 

§  279.  Statutory  directions  as  to  plan.— Where  the  plan 
of  construction,  the  materials  to  be  used,  or  other  particu- 
lars, are  expressly  prescribed  by  statute,  such  directions 
must  be  strictly  complied  with.  Non-compliance  with  the 
statutory  requirement  in  these  particulars  is  enough  to  sus- 
tain an  action  for  injuries  suffered  in  consequence  thereof, 
without  proof  of  actual  negligence.*  Thus,  a  requirement 
to  make  a  road  of  a  specified  width,*  or  an  arch  of  a  partic- 
ular height,*  or  angle,*  etc.,  may  be  enforced  by  mandamus 
or  injunction  ;  and  the  corporation  is  answerable  in  damages 
to  one  sustaining  an  injury  by  reason  of  the  deviation.*    It 


*  Weightman  v,  Washington,  i 
Black.  39.  See  ante,  §  272.  Commis- 
sioners appointed  to  build  a  city  hall, 
according  to  certain  plans,  made  con- 
tracts for  the  building,  by  one  of  which 
they  were  to  furnish  at  the  site  of  the 
building  centres  for  brick  arches.  They 
put  the  centres  in  place,  but  one  of 
them  was  so  insecurely  fixed  that  it 
fell  and  killed  a  laborer.  The  city  was 
held  liable  (McCaughey  v.  Providence, 
12  R.  I.  449). 

'  Wilson  V,  Susquehanna  Tump. 
Co.,  21  Barb.  68.  There  the  defend- 
ant had  failed  to  construct  its  road,  at 
the  place  of  the  accident,  as  wide  as 
the  statute  required.  Heidi  that  '*  if 
there  was  a  failure  on  the  part  of  de- 
fendant to  comply  with  an  express  re- 
quirement of  the  statute,  either  as  to 
the  width  of  the  road  or  as  to  the 
mode  of  its  construction,  and  a  person 
traveling  over  it  sustained  an  injury 
in  consequence  of  such  omission,  de- 
fendant is  responsible.  In  such  case 
there  is  no  question  involved  of  want 
of  skill  or  care  on  the  part  of  the  de- 
fendant.'^ See  Harlow  v,  Humiston,  6 


Cowen,  189;  Dygert  v,  Schenck,  23 
Wend,  446.  Where  the  statute  pro- 
vided that  the  road  *'  shall  be  bedded 
with  stone,  gravel,  or  such  other  ma- 
terial as  may  be  found  on  the  line 
thereof,"  this  cannot  be  construed  to 
authorize  the  use  of  the  ordinary  soil 
where  this  is  not  gravel  or  some  other 
hard  material  (People  v,  Waterford, 
&c.  Tump.  Co.,  3  Abb.  Decis.  580). 
The  statute  must  beconstmed  reason- 
ably, in  furtherance  of  the  purpose  of 
the  franchise  granted  (Monongahela 
Bridge  Co.  v.  Kirk,  46  Penn.  St.  112). 

'  Wilson  V.  Susquehanna  Tump. 
Co.,  supra ;  Attorney-General  v. 
Southampton  R.  Co.,  9  Sim.  78; 
Regina  v,  Manchester,  &c.  R.  Co.,  3 
Q.  B.  528. 

^  Regina  v.  Eastern  Counties  R. 
Co.,  2  Q.  B.  569. 

'  Regina  v,  Sharpe,  3  Railw.  Cas. 

33. 

*  According   to    the   plan    filed, 

under  the  statute,  the  sewer  was  to  be 

a  main  or  trunk  sewer,  commencing 

at  Third  avenue,  at  Butler  street,  and 

to  mn  past  the  plaintiffs   property, 
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is  no  defense  that  the  deviation  better  subserves  the  con- 
venience of  the  public  than  the  plan  prescribed/  or  that 
the  substituted  plan  has  been  skillfully  carried  out* 

§280.  Absolute  ministerial  duties. — Thus  far  we  have 
dealt  with  cases  arising  out  of  the  execution  of  powers 
granted  to  the  municipality  for  public  governmental  pur- 
poses, and  with  the  performance  of  discretionary  qudsv 
judicial  duties  incident  to  such  powers.  We  have  found 
that  the  duties  which  spring  from  the  grants  of  §uch  powers 
are  regarded  in  law  as  due  to  the  public,  and  not  to  individ- 
uals ;  and  that  no  remedy,  unless  given  by  statute,  exists  in 
favor  of  an  individual,  either  for  a  total  neglect  to  exercise 
such  powers,  or  for  the  imperfect  or  negligent  performance 
of  them  when  undertaken,  no  matter  what  the  resulting 
damage  to  the  individual.  We  come  now  to  treat  of  that 
large  class  of  absolute  ministerial  duties  which  a  public 
corporation  owes  primarily  to  the  state,  but,  at  the  same 
time,  to  every  individual  who  is  interested  in  their  per- 


which  was  between  Twenty-eighth 
street  and  Third  avenue,  to  Forty- 
ninth  street  below  First  avenue,  where 
it  would  discharge  into  the  ocean  or 
channel  of  the  river.  It  was  built  by 
commencing  at  the  upper  end,  and 
when  finished  at  Twenty-eighth  street, 
a  wooden  trough  or  shoot  was  built  to 
carry  off  its  contents,  in  consequence 
of  which  noxious  and  deadly  fumes 
and  gases  were  emitted,  which 
created  a  nuisance  and  affected  the 
property  of  the  defendant.  This  was 
caused  evidently  by  the  negligence  of 
the  defendant's  officers  and  agents  in 
but  partially  carrying  out  the  plans 
which  had  been  adopted  to  dispose  of 
the  sewerage.  "We  do  not  think 
that,  under  such  circumstances,  where 
there  was  a  failure  to  carry  out  the 
plan  adopted,  it  can  be  held  that  it 
was  a  mere  exercise  of  discretion,  which 
exempted   the  defendant  from  liabil- 


ity "  (per  Miller,  J.,  Hardy  v,  Brook- 
lyn, 90  N.  Y.  435).  A  city  was  au- 
thorized by  statute  **  to  construct  an 
embankment  and  plank- road  ^  across 
a  certain  bottom,  and  under  this 
authority  constructed  a  pile  bridge 
across  the  bottom,  in  so  careless  a 
manner  that  the  horse  of  plaintiff  fell 
through  and  was  killed.  In  an  action 
for  the  injury,  the  city  set  up  that  it 
was  only  authorized  to  build  an  em- 
bankment and  plank  road,  and  that 
in  building  the  pile  bridge  it  exceeded 
its  authority,  and  hence  was  not  re- 
sponsible. Held,  that  inasmuch  as 
the  city  was  authorized  to  construct  a 
'road,  its  failure  to  construct  it  in  the 
designated  mode  but  made  its  liabil- 
ity the  more  plain  (Pekin  v.  Newell, 
26  III.  320). 

*  Hughes  V,  Providence,  &c.  R, 
Co.,  2  R.  I.  493. 

'  See  chapter  on  Highways. 
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formance.  In  considering  the  liability  of  a  municipal  cor- 
poration for  the  negligence  of  its  officers  in  the  discharge 
of  a  ministerial  duty,  its  governmental  functions  are  to  be 
put  out  of  view,  and  it  is  to  be  treated  in  every  respect  as 
an  individual  or  a  private  company  would  be  treated,  pos- 
sessing the  same  powers  and  owing  the  same  duties. 

§  281.  Liability  for  breach  of  absolute  duty  implied.— In 
order  to  determine  the  liability  of  a  istatutable  body,  we 
must  first  ascertain  what,  if  any,  duty  the  body  owes,  and 
to  whom  it  owes  it ;  for  without  a  duty,  there  is  no  liabil- 
ity. As  already  pointed  out,  the  statute  is  the  sole  criterion 
and  measure  of  the  duty  owing  by  a  municipal  corporation. 
It  is  not  necessary,  in  order  to  raise  a  liability  for  the  breach 
of  such  a  duty,  that  the  statute  should  expressly  and  in  set 
terms,  impose  upon  the  corporation  a  liability  to  respond 
in  damages  to  any  one  who  may  suffer  a  special  injury 
from  a  breach  of  duty.  If  the  duty  clearly  appears,  the 
liability  for  a  breach  of  it  will  be  implied.  The  acceptance, 
from  the  sovereignty,  of  a  valuable  grant  of  power,  implies 
an  agreement,  on  the  part  of  the  grantee,  to  execute  the 
power  granted,  and  to  assume  the  liability  which  such  an 
agreement  legally  implies.^ 


*  The  leading  case  is  Henley  v. 
Lyme  Regis,  which  went  from  the 
Common  Pleas,  through  the  Kings 
Bench,  to  the  House  of  Lords  (5  Bing. 
91 ;  3  Bam.  &  Ad.  77  \  i  Bing.  N.  C. 
222).  The  King,  by  letters-patent, 
granted  ''  to  the  Mayor  and  Burgesses 
of  Lyme  Regis,  the  borough  or  town 
of  that  name,  also  the  pier,  quay,  or 
cob,  with  all  liberties,  profits,  etc.,  be- 
longing to  the  same,  and  remitted  a 
part  of  their  ancient  rent,  expressing 
his  will  therein  that  the  said  Mayor 
and  Burgesses  and  their  successors, 
all  and  singular  the  buildings,  banks, 
sea-shore,  etc.,  within  the  said  borough 
or  thereunto  belonging,  or  situate  be- 


tween the  same  and  the  sea,  and  also 
the  said  pier,  &c.,  at  their  own.  costs 
and  charges  should  repair,  maintain 
and  support. "  All  the  courts  held  that 
the  defendants,  having  accepted  the 
charter,  became  legally  bound  to  re- 
pair the  buildings,  banks,  etc.,  and 
that,  as  this  obligation  was  one  which 
concerned  the  public,  an  action  on  the 
case  would  lie  against  them  for  a 
direct  and  particular  damage  sustain- 
ed by  an  individual,  in  consequence  of 
a  neglect  to  perform  it.  The  reason- 
ing was  that  the  things  granted  by  the 
charter  were  the  consideration  for  the 
repairs  to  be  made ;  and  that  the  cor- 
poration,   by   accepting   the   letters 
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§  2S2.   Legislative  intention  to  be  ascertained. — If  the 
statute  expressly  or  by  necessaiy  intendment  enacts  either 


patent,  bound  themselves  to  do  these 
repairs.  This  is  the  unquestioned  law 
of  England  to  the  present  time,  and 
has  never  been  questioned  in  the 
United  States.  It  has  been  claimed, 
however,  that  this  principle  of  a  con- 
tractual relation  between  the  donee 
of  beneficial  powers  and  privileges, 
and  the  sovereign  granting  them  has 
no  application  to  municipal  corpora- 
tions in  this  countiy,  where  the  legisla- 
ture (which  has  exclusively  power  to 
create  municipal  or  other  corporations) 
may,  and  almost  always  does,  impose 
charters  upon  municipal  corporations, 
without  asking  the  consent  of  the  in- 
habitants (see  Berlin  v.  Gorham,  34 
N.  H.  266;  Gorhamt/.  Sprin£^eld,2i 
Maine,  58).  Indeed  it  is  held  in  some 
States  that  the  legislature  cannot  leave 
it  to  the  people  of  a  city  to  decide 
whether  they  will  accept  a  charter 
(Paterson  v.  Society,  &c.,  24  N.  J. 
Law,  385).  The  subject  was  elab- 
orately discussed  by  Gray,  C.  J.,  in 
Hill  V.  Boston  (122  Mass.  344),  on  a 
review  of  the  English  and  many  of  the 
American  cases;  and  although  the 
particular  case  before  the  court  was 
deci4ed  upon  quite  another  principle 
(see  ant^^  §  254),  the  learned  judge 
took  occasion  to  remark  that  in  the 
absence  of  such  binding  decisions,  we 
find  it  difficult  to  reconcile  the  view, 
that  the  mere  acceptance  of  a  munici- 
pal charter  is  to  be  considered  as  con- 
ferring such  a  benefit  upon  the  cor- 
poration as  will  render  it  liable  to  pri- 
vate action  for  neglect  of  the  duties 
thereby  imposed  upon  it,  with  the 
doctrine  that  the  purpose  of  the  crea- 
tion of  municipal  corporations  by  the 
state  is  to  exercise  a  part  of  its  powers 
of  government."  The  notion  of  **a 
contract ''  between  the  state  and  the 


municipality  is  declared  by  Judge 
Dillon  (Municipal  Corp.,  3d  ed.« 
§  1023),  to  be  "  ideal"  He  is  free  to 
say  that  the  doctrine  of  the  implied 
liability  of  municipal  corxx>rations 
proper^  e,  g..  for  defective  streets, 
when  such  liability  is  denied  as  re- 
spects counties  and  towns  without 
charters,  is  settled  law ;  that  it  wwks 
well  and  is  just,  and  while  excep- 
tional, may  be  vindicated  as  resting 
upon  the  special  nature  of  the  duty 
itself^  which  is  intrinsically  ministerial, 
and  upon  the  ample  means  which  are 
supplied  for  its  performance,  rather 
than  upon  the  notion  of  a  contract  or 
upon  the  other  notion  of  special  con- 
sideration received  for  the  implied 
promise  faithfully  to  discharge  the 
duty  imposed  by  the  charter  or  con- 
stituent act  of  the  incorporation.  He 
adds,  "*  This  liability  on  the  part  of 
municipal  corporations  springs,  as  we 
think,  from  the  particular  nature  of 
the  duty  enjoined,  which  must  relate 
to  the  local  or  special  interests  of  the 
municipality,  and  be  imperative,  and 
not  discretionary,  legislative  or  judidal, 
and  from  the  means  given,  for  its  per- 
formance, which  must  be  ample,  or 
such  as  were  considered  to  be  so  by 
the  legislature,  and  not  from  the  sup- 
posed circumstances  that  they  received 
and  accepted  their  charters  or  grants 
of  powers  and  franchises  upon  an  im- 
plied contract  with  the  state  that  they 
would  discharge  their  corporate  duties, 
and  that  this  contract  enures  to  the 
benefit  of  every  individual  interested 
in  its  performance.  Unlike  munidpal 
corporations  created  by  royal  charters, 
which  cannot  be  imposed  or  altered 
without  the  consent  of  the  corporators, 
except,  indeed,  by  pariiament,  oar 
American   corporations,  in  all  their 
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that  the  corporation  shall  not  be  subject  to  certain  burdens 
and  liabilities,  or,  on  the  other  hand,  that  it  shall  be,  there 


parts  and  functions,  general  and 
special,  are  mere  emanations  or  crea- 
tions of  the  sovereignty  of  the  state, 
which  confers  and  changes  their 
powers  at  its  will.  There  is  no  rela- 
tion of  contract  between  them  and  the 
state ;  and  the  notion  that  in  any  ac- 
curate sense  the  state  makes  a  con- 
tract with  a  municipality,  when  con- 
ferring powers,  either  for  the  general 
or  local  advantage, seems  purely  ideal" 
The  *'  notion  of  a  contract  *'  has  never 
been  questioned  in  the  courte  of  New 
York,  and  of  several  other  states.  It 
was  first  clearly  stated  by  Selden,  J., 
in  Weet  v.  Brockport  (16  N.  Y.  161, 
note),  and  has  been  steadily  approved 
and  followed  ever  since.  He  said: 
*' Whenever  an  individual  or  a  cor- 
poration, for  a  consideration  received 
from  the  sovereign  power,  has  become 
bound  by  covenant  or  agreement, 
either  express  or  implied,  to  do  cer- 
tain things,  such  individual  or  corpora- 
tion is  liable,  in  case  of  neglect  to  per- 
form such  covenant,  not  only  to  a 
public  prosecution  by  indictment,  but 
to  a  private  action  at  the  suit  of  any 
person  injured  by  such  neglect.  The 
contract  made  with  the  sovereign 
power  is  deemed  to  inure  to  the  bene- 
fit of  every  individual  interested  in  its 
performance.*'  In  Cain  v.  Syracuse 
(95  N.  Y.  83),  Finch,  J.,  said : «'  Munic- 
ipal corporations  accepting  chartered 
powers  from  the  state,  and  so  by  their 
own  consent  assuming  duties  not  pre- 
viously imposed,  become  liable,  in 
consideration  of  the  grant,  for  the  due 
exercise  of  the  powers,  and  the  proper 
performance  of  the  duties  thus  con- 
ferred and  imposed;  and  where  a  public 
body  is  clothed  by  statute  with  power 
to  do  an  act  which  the  public  interest 
requires  to  be  done,  and  the  means  of 


performance  are  placed  at  its  disposal, 
the  execution  of  the  power  may  be> 
come  a  duty,  although  the  statute  con- 
ferring it  be  only  permissive  in  its 
terms."  In  Kunz  v.  Troy  (104  N.  Y. 
344;  rev'g,  36  Hun,  615),  Andrews, 
J.,  stated  the  rule  thus:  "  The  duty  to 
keep  the  streets  of  a  city  in  repair  and 
free  from  obstructions  is  a  corporate 
duty  resting  upon  the  municipality, 
springing  from  the  acceptance  by  the 
city  of  its  charter,  and  the  power  of 
the  municipal  legislative  body  to  pro- 
tect the  streets  against  nuisances  to 
the  injury  of  the  public  or  of  individ- 
uals lawfully  using  them." 

The  doctrine  is  variously  stated 
and  applied  in  the  following,  among 
other  cases :  New  York  v.  Furze,  3  Hill, 
612;  Hutson  V.  New  York,  9  N.  Y. 
163;  Conrad  v,  Ithaca,  16  N.  Y.  158 ; 
Hickok  V,  Plattsburgh,  lb.  161,  note; 
Davenport  v,  Ruckman,  37  Id.  568; 
Robinson  v.  Chamberlain,  34  Id.  389; 
Requav.  Rochester,  45  Id.  129;  Barton 
V.  Syracuse,  36  Id.  54 ;  Hume  v.  New 
York,  74  Id.  264 ;  Maximilian  v.  New 
York,  62  Id.  160;  Ehrgott  v.  New  York, 
96  Id.  264;  Nelson  v,  Canisteo,  100 
Id.  89;  Peck  t'.Batavia,  32  Barb.  642, 
per  Marvin,  J. ;  Champlin  v,  Penn 
. Yan,  34  Hun,  33.  In  Winn  v,  Rutland 
(52  Verm.  481),  which  was  an  action 
for  failure  to  repair  a  sewer,  in 
which  the  city  was  held  liable.  Powers, 
J.,  said :  '*  The  charter  was  sought 
and  accepted  in  order  to  realize  ex- 
pected benefits  to  the  inhabitants  of 
the  village,  and  not  to  discharge  a 
public  government  al  duty.  The  char- 
ter-power to  act  is  thus  proprietary  in 
its  character,  conferring  upon  the 
village  a  valuable  privilege  and  fran- 
chise. This  privilege,  however,  is  not 
granted   without     consideration;    it 
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is  little  difficulty  in  determining  the  extent  of  the  corpo- 
rate liability  in  a  particular  case.  But,  where  the  statute 
is  entirely  silent  on  the  subject  of  the  liability  of  a  public 
body  for  misfeasance  or  non-feasance  in  respect  of  a  public 
duty,  regard  should  be  had,  in  determining  its  liability  in  a 
given  case,  not  so  much  to  the  nature  arid  character  of  the 
various  powers  conferred,  as  to  the  object  and  purpose  of 
the  legislature  in  conferring  them.  Where  a  duty  imposed 
is,  in  no  proper  sense,  for  "  public  purposes,"  except  as  the 
public  derives  a  common  benefit  from  its  proper  discharge, 
and  there  is  nothing  in  the  statute  imposing  it  which  indi- 
cates a  contrary  intention,  the  true  rule  of  construction  is, 
that  the  legislature  intended  that  the  corporation's  liability 
should  be  co-extensive  with  that  imposed  by  the  general 
law,  on  individuals  negligently  performing,  or  omitting  to 
perform,  a  duty  owing  by  them.^ 


carries  with  it  an  implied  obligation  to 
use  the  power  granted  in  such  a  way 
as  to  work  no  unnecessary  injury  to 
persons  or  property  affected  by  its 
exercise."  The  charter  of  the  city  of 
Denver  gave  to  it  control  over  all 
streets  and  bridges,  with  power  to  es- 
tablish, erect,  keep  in  repair  bridges, 
etc.  Held,  that  **  an  implication  arises 
from  this  language  that  it  was  the 
legislative  intention  in  conferring  the 
full  supervision  and  control  over  the 
streets  and  bridges  within  its  corporate 
limits,  with  the  means  of  creating  a 
corporate  fund  for  all  necessary  pur- 
poses of  the  corporation,  that  the  city 
should  assume  the  burden  of  keeping 
the  streets  and  bridges  in  repair.  If 
such  can  be  said  to  have  been  the 
legislative  intent,  the  liability  for 
damages  resulting  to  individuals  from 
neglect  to  repair  logically  follows,  and 
the  principle  of  the  common  law 
doctrine  becomes  applicable  "  (Denver 
V.  Punsmore,  7  Colo.  328).    As  to 


whether  the  duty  to  maintain  high-, 
ways  in  repair  will  be  implied  from  a 
grant  of  control  over  them,  see  poa^ 
§288. 

*  Mersey  Docks  v.  Gibbs,  L.  R.  i 
H.  L.  93 ;  H.  L.  Cas.  686.  The  case 
is  given  in  full  in  Thompson,  NegL, 
581.  The  action  was  brought  against 
the  Mersey  Docks  Board  of  Trustees, 
a  corporation  created  by  act  of  Parlia- 
ment, with  power  to  build  docks  at 
Liverpool  and  receive  dock  rates,  to 
apply  to  the  maintenance  of  the  docks 
and  the  payment  of  the  debt  contract- 
ed in  making  them.  The  plaintiff's 
vessel,  while  entering  one  of  the  docks, 
ran  foul  of  a  sand  bank,  which  had 
been  suffered  to  accumulate.  It  was 
contended  that  such  a  corporation  was 
a  public  servant  or  trustee,  and  that 
the  principle  on  which  persons  filling 
that  character  have  been  held  not  to  be 
civilly  liable  for  injuries  arising  to 
private  individuals  from  acts  done  by 
persons  acting  under  them,  would  ap- 
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§  283*  Damage  consequent  on  authorized  act.— An  act 
which  the  legislature  has  authorized,  if  done  without  neg- 
ligence, although  it  occasions  consequential  damage  to  an 
individual,  is  not  actionable.    The  remedy  of  the  person 


ply;  and  a  number  of  cases  were  cited 
in  support  of  the  argument  (Duncan 
V.  Findlater,  6  CI.  &  Fin.  894;  Heriot's 
Hospital  V,  Ross,  la  Id.  507;  Lane  v. 
Cotton,  I  Balk.  17;  Whitfield  v.  Le 
Despenser,  2  Cowp.  754;  Nicholson  t'. 
Mounsey,  15  East,  384;  British  Cast 
Plate  Co.  V.  Meredith,  4  T.  R.  794; 
Russell  V,  Men  of  Devon,  2  Id.  667 ; 
Sutton  V.  Clarke,  6  Taunt.  29).  Black- 
bum,  J.,  showed,  however,  that  these 
cases  were  decided  on  the  ground  that 
the  government  was  the  principd.and 
the  defendant  merely  the  servant,  and 
that  the  liability  of  a  servant  of  the 
public  was  no  greater  than  the  liability 
of  a  servant  of  any  other  principal; 
although  no  remedy  could  be  had  by 
action  against  the  public.  But  the  de- 
fendant in  this  case  was  not  a  servant 
of  the  public  in  that  sense.  He  said  : 
*^In  the  absence  of  anything  in  the 
statutes  which  create  such  corpora- 
tions, showing  a  contrary  intention  in 
the  legislature,  the  true  rule  of  con- 
struction is  that  the  legislature  in- 
tended that  the  liability  of  corpora- 
tions thus  constituted  for  individuals 
should,  to  the  extent  of  their  corporate 
funds,  be  co-extensive  with  that  im- 
posed by  general  law  on  owners  of 
similar  works.  If,  indeed,  the  legisla- 
ture has,  by  express  enactment  or 
necessary  intendment,  enacted  that 
they  shall  not  be  subject  to  such  lia- 
bility, there  is  an  end  of  the  question ; 
and  if  the  legislature  had,  in  the  acts 
now  under  consideration,  enacted  that 
none  of  the  revenue  of  the  trustees  of 
the  Liverpool  Docks  should  be  applied 
to  the  purposes  of  discharging  liabili- 
ties incurred  in  consequence,  etc.,  it 


would  go  far  to  show  that  the  legisla- 
ture intended  that  they  should  not  be 
so  liable.   But  the  appropriation  clause 
in  the  acts  has  no  such  effect    .    .    . 
In  the  absence  of  something  to  show 
a  contrary  intention,  the  legislature 
intends  that  the  body,  the  creature  of 
the  statute,  shall  have  the  same  duties, 
and  that  its  funds  shall  be  rendered 
subject  to  the  same  liabilities  as  the 
general  law  would  impose  on  a  private 
person  doing  the  same  things.    .    .    . 
There  is  nothing  illogical  or  inconsist- 
ent in  holding  that  those  injured  by 
the  neglect  of  the  statutable  body  to 
fulfill  the  duty  thus  cast  by  the  statute 
upon  it,  may  maintain  an  action  against 
that  body,  and  be  indemnified  out  of 
the  funds  vested  in  it  by  the  statute." 
See  Cooley  Const.   Limitations.   4th 
ed.,  304.    *'When  a  duty  is  imposed 
by  statute,  and  no  remedy  prescribed, 
the  right  of  action  accrues  at  common 
law ;  otherwise  there  would  be  a  right 
without  a  remedy'*   (Anne  Arundel 
County  V.  Duckett,  20  Md.  468).    In 
Dayton  v.  Pease  (4  Ohio  St.  80),  Ran- 
ney,  J.,  said:    **When  a  municipal 
corporation  undertakes  to  execute  its 
own  prescribed  regulations,  by  con- 
structing improvements  for  the  espec- 
ial interest  or  advantage  of  its  own 
inhabitants,    the   authorities   are   all 
agreed  that  it  is  to  be  treated  merely 
as  a  legal  individual,  and,  as  such, 
^owing  all  the  duties  to  private  per- 
sons, and  subject  to  all  the  liabilities, 
that  pertain  to  private  corporations  or 
individual  citizens.   To  this  class  most 
clearly  belongs  the  construction,  re- 
pair, and  maintenance  of  its  streets." 
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who  suffers  loss  is  confined  to  recovering  such  compensa- 
tion, if  any,  as  the  legislature  has  thought  fit  to  give  him.^ 
Municipal  corporations  exercising  a  power  under  a  valid 
authority  of  the  state,  to  open,  grade  and  close  streets, 
public  parks  and  other  public  works,  are  not  liable,  at  com- 
mon law,  for  the  cotisequential  damages  which  almost  in- 
evitably ensue,  to  the  owners  of  adjacent  property,  from 
such  undertakings ;  they  are  only  responsible  for  a  failure 
to  exercise  reasonable  care  and  skill  in  the  execution  of 
the  powers  granted.*    On  this  principle,  if  the  grade  of  a 


*  Per  Lord  Blackburn,  Geddis  v, 
Bann  Reservoir,  L.  R.  3  App.  Cas. 
455.  ^'  The  act  done,  being  itself  law- 
ful, can  only  become  unlawful  in  con- 
sequence of  the  mode  in  which  it  is 
carried  into  execution  "  (per  Holroyd, 
J.,  Boulton  V,  Crowther,  2  Bam.  & 
Cr.  703).  '*A  public  body  acting  in 
the  discharge  of  a  public  duty  is  not 
answerable  for  an  injury  caused  by 
their  obeying  an  act  of  parliament" 
(Dixon  V,  Board  of  Works,. L.  R.  7 
Q.  B.  Div.  418).  "  The  burden  lies  on 
those  who  seek  to  establish  that  the 
legislature  intended  to  take  away  the 
private  rights  of  individuals,  to  show 
that,  by  express  words  or  by  necessary 
implication^  such  an  intention  appears" 
(per  Blackburn,  J.,  Metropolitan  AsyL 
Dist.  V.  Hill,  L.  R.  6  App.  Cas.  193). 
In  that  case  it  was  held  that,  to  justify 
the  creation  of  a  nuisance  under  the 
authority  of  a  statute,  it  must  be  clear 
that  the  legislature  intended  to  give 
that  power.  Lord  Watson  said :  v  **  If 
the  order  of  the  legislature  can  be  im- 
plemented without  nuisance,  they  can- 
not, in  my  opinion,  plead  the  protec- 
tion of  the  statute;  and,  on  the  other 
hand,  it  is  insufficient  for  their  pro- 
tection that  what  is  contemplated  by 
the  statute  cannot  be  done  without 
nuisance,  unless  they  are  also  able  to 
show  that  the  legislature  has  directed 


it  to  be  done.  Where  the  terms  of  the 
statute  are  not  imperative,  but  per- 
missive, when  it  is  left  to  the  discre- 
tion of  the  persons  empowered  to  de- 
termine whether  the  general  powers 
committed  to  them  shall  be  put  into 
execution  or  not,  I  think  the  fair  infer- 
ence is  that  the  I^;islature  intended 
that  discretion  to  be  exercised  in  strict 
conformity  with  private  rights,  and  did 
not  intend  to  confer  license  to  commit 
nuisance  in  any  place  which  might  be 
selected  for  the  purpose."  S.  P.  Wood- 
ruff V.  North  Bloomfield  Gravel  Co., 
16  Fed.  Rep.  25 ;  Jennison  v.  Kirk,  98 
U.  S.  461 ;  Richanlson  v,  Kier,  34  Gal. 
74;  Hill  V,  Smith,  27  Id.  482. 

*  In  Transportation  Co.  v,  Chicago 
(99  U.  S.  635),  Strong,  J.,  reviewing 
many  cases,  said:  "It  is  undeniable 
that  in  making  the  improvement  [tun- 
neling the  Chicago  river]  of  which  the 
plaintiffs  complain,  the  city  was  the 
agent  of  the  state,  and  performing  a 
public  duty  imposed  upon  it  by  the 
legislature ;  and  that  persons  appoint- 
ed or  authorized  by  law  to  make  or 
improve  a  highway  are  not  ansvrer- 
able  for  consequential  damages,  if  they 
act  within  their  jurisdiction,  and  with 
care  and  skill,  is  a  doctrine  almost  uni- 
versally accepted  alike  in  England  and 
in  this  country."  The  rule  of  law 
here  stated  was  first  defined  under 
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Street  is  so  raised  as  to  cut  off,  or  render  difficult,  the 
access  to  the  adjacent  property,  upon  which  the  owner  had 


circumstances  which  may  be  interest- 
ing, as  illustrating,  in  a  striking  man- 
ner, the  essential  harshness,  if  not  in- 
justice, of  the  rule  itself.  The  city  of 
New  York,  having  just  laid  out  a 
street  on  the  river  bank,  which  had 
proved  very  useful  in  every  way,  the 
little  town  of  Brooklyn,  on  the  oppo- 
site shore,  was  seized  with  the  idea 
that  it  could  do  the  same  thing,  with 
equal  success.  The  only  difficulty  in 
the  way  was  the  existence  of  a  magnifi- 
cent bank  on  the  shore,  known  as  the 
Heights,  one  of  the  finest  ornaments 
of  the  harbor,  and  a  natural  site  for  a 
park.  Instead  of  preserving  these 
heights  for  a  park,  the  authorities 
projected  a  street  to  run  through 
them,  cutting  through  sixty  feet  of 
solid  earth.  Of  course,  the  whole  ad- 
jacent heights,  then  cultivated  as  a 
garden,  fell  down  in  a  shapeless  mass. 
The  assessors  gravely  decided  that 
Judge  Radcliff,  who  owned  one  of  the 
lots,  would  be  so  much  benefited  by 
the  opening  of  the  street  and  the 
privilege  of  erecting  a  warehouse  on 
his  side  of  it,  against  the  solid  mass 
of  earth  behind,  that  he  ought  to  re- 
ceive nothing  for  the  total  destruction 
of  his  property  as  it  stood,  and  ought 
to  pay  $300  for  the  privilege  of  front- 
ing on  Furman  street.  As  a  matter 
of  fact,  Furman  street  has  always 
been  a  useless  nuisance,  and  each 
owner  of  the  lots  thus  destroyed  had 
to  spend  at  least  $10,000  in  erecting  a 
support  for  his  lot,  from  which  not 
enough  rent  was  ever  derived  to  pay 
the  annual  taxes.  Furman  street  did 
not  front  upon  the  river,  as  it  should 
have  done  to  be  of  any  use;  but  the 
shore  was  left  in  the  hands  of  private 
owners.  Its  construction,  therefore, 
never  did  the  least  good  to  the  city  of 


Brooklyn,  and  cost  the  adjacent  land- 
owners far  more  than  their  whole  land 
was  worth  in  the  market,  in  its  origi- 
nal form.  After  the  lapse  of  fifty 
years,  during  which  the  population 
has  multiplied  more  than  twenty  fold, 
few  of  these  lots  could  be  sold  for  as 
much  as  it  cost  to  erect  their  artificial 
supports.  Mr.  Radcliff  struggled  to 
prevent  this  monstrous  project  from 
being  carried  out,  but  was  defeated 
(Matter  of  Furman  St.,  17  Wend. 
667).  After  the  work  of  ruin  had  been 
completed,  he  sued  the  city  for  dam- 
ages, but  was  again  defeated  (Radcliff 
V,  Brooklyn,  4  N.  Y.  195).  Mr.  Rad- 
clifTs  house  is  still  standing  at  176 
Columbia  Heights,  Brooklyn.  ''Re 
Furman  Street''  is  the  leading  case  on 
this  subject,  and  its  doctrine  has  been 
generally  followed.  Smith  v.  Wash- 
ington, 20  How.  U.  S.  135;  Pennsyl- 
vania V,  Wheeling  Bridge,  13  Id.  518; 
Willson  V,  Blackbird  Creek  M.  Co.,  ? 
Pet.  245;  Hooe  v,  Alexandria,  i 
Cranch  C.  C.  98 ;  Spooner  v,  McCon- 
nell,  I  McLean  C.  C.  337;  United 
States  V.  New  Bedford  Bridge  Co.,  i 
Woodb.  &  M.  401 ;  Cheever  v,  Shedd, 
13  Blatch.  258 ;  Gozler  v,  Georgetown, 
6  Wheat.  593;  Lebanon  v.  Olcott,  i 
N.'  H.  339;  Towle  V.  Eastern  R,  Co., 
17  Id.  519;  Callender  v.  Marsh,  i 
Pick.  418;  Boston,  &c.  M.  Co.  v, 
Newman,  12  Id.  467;  Boston  Water 
Power  Co.  v,  Boston,  &c.  R.  Co.,  16 
Id.  512;  23  Id.  360;  Flagg  V.  Wor- 
cester, 13  Gray,  601;  Hatch  v,  Ver- 
mont Central  R.  Co.,  25  Verm.  49; 
Rounds  V.  Mumford,  2  R.  I.  154; 
Graves  v,  Otis,  2  Hill,  466;  Drake  v. 
Hudson  River  R.  Co.,  7  Barb.  508, 
542;  Kavanagh  v.  Brooklyn,  38  Id. 
232 ;  Getty  v.  Hudson  River  R.  Co., 
21  Id.  617;  Waddell  v.  New  York,  8 
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erected  buildings  with  reference  to  the  grade  before  estab- 
lished, such  owner  has  no  remedy.^  So  where  the  effect  of 
a  harbor  improvement,  made  under  special  legislative  au- 
thority, was  to  allow  the  waters  of  the  lake  to  be  driven 
by  the  wind  through  the  canal  or  channel^  which  was  a 
part  -of  the  improvement,  into  and  upon  the  plaintiff's  ad- 
jacent lands,  washing  them  away  and  rendering  them  inse- 
cure and  unfit  for  use,  the  plaintiff  was  held  to  be  without 
remedy,  there  being  no  claim  of  negligence  or  want  of 
care  and  skill  in  constructing  the  work.^     However  lawful 


Id.  95 ;  Tinsman  v.  Belvidere,  &c.  R. 
Co.,  26  N.  J.  Law,  164;  Lehigh  Bridge 
Co.  V.  Lehigh  Coal,  &c.  Co.,  4  Rawle, 
9;  O'Connor  v.  Pittsburgh,  18  Penn. 
St.  187;  Monongahela  Bridge  Co.  v. 
Kirk,  46  Penn.  St  112;  Qark  z/.'Bing- 
hamton,  &c.  Bridge  Co.,  41  Id.  147; 
Clark  V.  Wilmington,  5  Harringt.  243 ; 
Slate  V.  Grover,  19  Md.  351 ;  Horn  v, 
Baltimore,  30  Id.  218;  Simmons  v. 
Camden,  26  Ark.  276;  Humes  v. 
Knoxville,  i  Humph.  403;  Shaw  v, 
Crocker,  42  Cal.  435 ;  Cole  v.  Musca- 
tine, 14  Iowa,  296 ;  Delphi  v,  Evans, 
36  Ind.  90;  Murphy  v.  Chicago,  29 
111.  279;  Dore  V,  Milwaukee,  42  Wise. 
108;  St.  Louis  z'.  Gumo,  12  Mo.  414. 
The  subject  is  not  strictly  one  of  neg- 
ligence, and  we  do  not  pursue  it 
further.  Many  cases  are  collected  by 
Judge  Dillon  (Municipal  Corp.  3d  ed. 

§987). 

^  The  authorities  are  collected  and 

the  principle  discussed  in  Cooley  Con- 
stitutional Limitations,  4th  ed.  253. 
See  also  Dillon  Municipal  Corp.  3d 
ed.  $§  685,  989. 

*  Alexander  v,  Milwaukee,  16  Wise. 
264;  see  Pettigrew  v,  Evansville,  25 
Id.  223;  Pumpelly  v.  Green  Bay  Co., 
13  Wall.  166.  So  a  party  who,  in 
consequence  of  a  highway  being  laid 
upon  the  line  of  his  land,  becomes 
obliged  to  maintain  the  whole  fence, 


cannot  recover  his  damages  (Kennett^s 
Petition,  24  N^  H.  139.    See  Wolfe  v. 
Covington,  &c.  R.  Co.,  15  B.  Monr. 
404.      There   is    some    diversity  of 
opinion  as  to  whether  it  is  a  justi6ca- 
tion  for  causing  surface  water  to  be 
cast  upon  an  adjacent  owner's  land, 
that  such  was  the  effect  of  an  author- 
ized raising  of  the  grade  of  a  street,  and 
as  to  whether  the  city  in  such  a  case 
was  bound  to  make  some  provision 
for  carrying  off*  the  surface  water,  so 
as  to  prevent  the  flooding  of  abutting 
land,  and  whether,  failing  to  do  so,  it  is 
liable  for  injuries  so  caused.     It  was 
held  that  it  was  so  bound  in  Dixon  v. 
Baker,  65  111.  518;  Nevins  v.  Peoria,  41 
Id.  502;  Crawfordsville  V.  Bond,  96  Ind. 
236;  North  Vernon  v.  Voegler,  89  Id. 
77;  O'Brien  v,  St.  Paul,  25  Minn.  331. 
See  Quincey  v.  Jones,  76  111.  231 ;  Im- 
l&rv.  Springfield,  55  Mo.  119;  Schatt- 
ner  «/.  Kansas  City,  53  Id.  162;  Elgin 
V.  Kimball,  90  III  356;    Burton  v, 
Chattanooga,    7    Lea    [Tenn.],    739. 
For  the  Ohio  rule,  see  Cincinnati  v. 
Penny,  21  Ohio  St.  499;  Youngstown 
V.  Moore,  30  Id.  133;  McCombs  v. 
Akron,   15  Ohio,   471;    18  Id.  229; 
Rhodes  v.  Cleveland,  10  Ohio,  159; 
approved,  Keating  v,  Cincinnati,  38 
Ohio  St.  141.     But  the  great  body  of 
authority  is  in  accordance  with  the  rule 
that  the  flooding  of  the  abutting  land 
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the  work  itself,  or  under  whatever  authority  it  may  be 
performed,  the  party  undertaking  it  will  not  be  protected 
from  the  consequences  of  his  own  unskillfulness  or  malice.^ 

§  284.  No  duty  to  do  an  unlawful  thing.— There  cannot 
be  a  legal  duty  to  do  that  which  the  law  does  not  permit 
to  be  done.  For  example,  a  village  corporation,  within 
whose  limits  is  a  bridge  which  is  the  public  property  of 
the  state,  and  a  part  of  its  public  works,  has  no  right  to 
interfere  with  the  bridge,  or  its  approaches,  by  the  erection 
of  a  railing  thereon ;  and  having  no  such  right,  it  cannot 
be  said  to  be  guilty  of  negligence  in  omitting  so  to  do. 
The  fact  that  the  bridge  and  its  approaches  were  used  by 
the  public  as  a  highway,  by  the  permission  or  acquiescence 
of  the  state,  does  not  create  any  duty  in  relation  thereto, 
on  the  part  of  the  corporation.  An  injury  to  a  traveler  on 
the  approach  to  such  a  bridge,  by  reason  of  its  want  of 
railings,  having  occurred  on  the  lands  of  the  state,  and 
through  the  failure  of  its  officers  to  guard  it,  is  one  for 
which  the  city  corporation  is  not,  therefore,  responsible.* 


in  such  cases  is  proximately  owing  to 
the  owner's  failure  to  raise  his  land  to 
the  grade  of  the  street,  and  that,  pro- 
viding the  work  of  grading  is  done 
with  reasonable  care  and  skill,  the 
owner  is  without  remedy.  The  city 
has  the  right  to  presume  that  the 
abutting  owner  will  bring  his  premises 
to  gprade,  and  thus  protect  himself 
from  overflow  (West  Orange  v.  Field, 
37  N.  J.  Eq.  600;  Allentown  v. 
Kramer,  73  Penn.  St.  405;  Magarity 
V,  Wilmington,  5  Del.  530;  Cumber- 
land V,  Willison,  50  Md.  138;  Alden 
V.  Minneapolis,  24  Minn.  254;  Hen- 
derson V.  Minneapolis,  32  Id.  319; 
Freburg  v.  Davenport,  63  Iowa,  119; 
Stewart  v,  Clinton,  79  Mo.  603 ;  Cum- 
mins V,  Seymour,  79  Ind.  491 ;  Koko- 
mo  V,  Mahan,  100  Ind.  242 ;  Weis  v, 
Madison,  75  Ind.  241;  Princeton  v. 


Gieske,  93  Id.  102 ;  Fuller  v,  Atlanta, 
66  Geo.  80;  White  v,  Yazoo  City,  27 
Miss.  357;  Herring  v.  District  of 
Columbia,  3  Mackey  [D.  C],  572; 
Morris  v.  Council  Bluffs,  67  Iowa, 

343). 

*  Barton   v.   Syracuse,   37  Barb. 

292;  Dayton  v.  Pease,  4  Ohio  St.  80; 
Delmonico  v.  New  York,  i  Sandf. 
222;  Smith  V,  Milwaukee,  18  Wise. 
69. 

•  Carpenter  v,  Cohoes,  81  N.  Y. 
21;  Veeder  v.  Little  Falls,  100  Id. 
343.  Such  a  case  is  to  be  distin- 
guished from  one  where  the  corpora- 
tion actually  appropriates  a  strip  of 
land  within  the  municipal  limits,  to 
the  use  of  a  public  street,  taking  charge 
of  it,  regulating  and  paving  it,  though 
in  fact  the  land  so  appropriated  and 
used  was  the  property  of  the  state. 
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§  285.  Duty  as  to  lands  and  structures — ^piers.— As  an 
owner  of  lands  and  structures,  a  municipal  corporation 
proper  holding  by  the  same  right  and  title,  is  subject  to 
the  same  liabilities,  as  a  private  owner ;  *  providing  it  has 
absolute  control  of  their  use.'    Even  ^i^^^'-corporations, 


In  case  of  ah  injury  by  reason  of  a 
defect  in  such  a  street,  the  corporation 
cannot  excuse  itself  on  the  ground  that 
it  had  not  obtained  title  to  the  land, 
or  legally  laid  it  out  as  a  street  (Sewell 
V,  Cohoes,  75  N.  Y.  45 ;  affi^g  1 1  Hun, 
626 ;  distinguishing  Albany  v,  CunUff, 
2  N.  Y.  165).  See  to  the  same  effect, 
Schomer  v,  Rochester,  15  Abb.  N. 
Gas.  57 ;  Brusso  v.  Buffalo,  90  N.  Y. 
679;  Mayor  t'.  Sheppard,  4  Wall.  189. 
*  "  Municipal  corporations  in  their 
private  character  as  owners  and  occu* 
piers  of  lands  and  houses,  are  regarded 
in  the  same  light  as  individual  owners 
and  occupiers,  and  dealt  with  accord- 
ingly" (per  Nelson,  C.  J.,  Bailey  v. 
New  York,  3  Hill,  531).  In  that  case, 
decided  in  1842,  and  frequently  re- 
ferred to,  the  city  was  sued  for  an 
injury  to  the  plaintiffs  land  by  the 
breaking  away  of  a  dam,  the  property 
of  the  corporation,  which  it  had  built 
across  Croton  river  as  a  part  of  its 
enterprise  of  introducing  water  into 
the  city.  The  dam  was  negligently 
and  unskillfuUy  built  by  commission- 
ers appointed  by  the  state,  not  under 
control  of  the  city,  though  at  its  in- 
stance and  expense.  The  trial  court 
granted  a  non-suit,  but,  on  appeal,  a 
new  trial  was  ordered,  the  court  hold- 
ing that,  with  respect  to  the  work,  the 
city  was  to  be  regarded  as  a  private 
proprietor,  and  as  such,  responsible 
for  the  unskillful  construction  of  the 
dam.  On  the  second  trial,  a  verdict 
was  had  for  the  plaintiff,  which  was 
afterwards  sustained  by  the  Court  of 
Errors  (New  York  v.  Bailey,  2  Den. 


433),  no^  upon  the  g^und  of  the  dis- 
tinction between  public  and  private 
functions  of  the  city,  but  of  the  agency 
of  the  officers  having  charge  of  the 
building  of  the  dam  (see  the  comments 
of  Denio,  C.  J.,  on  this  distinction, 
Darlington  v.  New  York,  31  N.  Y. 
200).  The  doctrine  of  the  decision  of 
the  Supreme  Court  (3  Hill,  531),  has, 
however,  been  repeatedly  approved  by 
courts  of  the  highest  authority,  and 
must  be  considered  to  be  firmly  estab- 
lished. The  case  has  been  commented 
on  by  Hunt,  J.,  in  Barnes  v.  District 
of  Columbia  (91  U.  S.  540) ;  by  Sar- 
gent, J.,  in  Wright  V,  Holbrook  (52 
N.  H.  120) ;  by  Gray,  C.  J.%  in  Hill  v. 
Boston  (i  22  Mass.  344);  and  by  Strong, 
J.,  in  Western  Savings  Fund  v.  Phila- 
delphia (31  Penn.  St  185).  **Thc 
citizens  and  the  municipal  body,  in  re- 
spect to  their  several  possessions  of 
real  estate,  stand  upon  a  footii^  of 
equality;  neither  is  a  privileged  owner, 
and  each  must  fulfill  the  same  duties 
in  respect  to  the  other  "  (Brower  v. 
New  York,  3  Barb.  254).  See  Carring- 
ton  V.  St.  Louis,  89  Mo.  208  [corpora- 
tion liable  for  the  condition  of  a  build- 
ing occupied  by  its  board  of  police]. 

*  Thus,  although  the  title  of  a  pub- 
lic school  building  is  vested  in  a  cor- 
poration by  which  its  price  is  paid,  yet 
where  the  corporation  cannot  pre- 
scribe what  kind  of  building  shall  be 
erected,  nor  what  fixtures  shall  be 
placed  therein,  nor  afterward  control 
its  use,  nor  have  custody  of  it,  but  all 
these  matters  are  in  the  hands  of  an 
independent  public  body,  such  as  a 
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such  as  counties  and  towns,  are  responsible  for  the  negli* 
gent  management  of  property  either  owned  or  controlled 
by  them,  if  they  derive  therefrom  any  profit  by  way 
of  rent  or  otherwise.*  Liability  for  defects  in  a  pier,  for 
example,  causing  injury  to  a  vessel  moored  thereat,  for  the 
use  of  which  the  corporation  receives  tolls  or  dockage,  is 
placed  upon  the  ground  of  the  city's  ownership  of  the  pier.* 
But  it  is  manifest  that,  though  the  legal  title  to  the  struc- 
ture may  not  be  in  the  corporation,  yet  if  it  has  exclusive 
possession  and  control  of  it,  and  receives  the  only  direct 
profit  which  it  yields,  a  duty  arises  with  respect  to  its 
proper  maintenance.'    With  respect  to  the  waters  adja- 


board  of  education,  the  corporation  is 
not  responsible  for  injuries  resulting 
to  an  individual  from  defects  in  such 
building  (Terry  v.  New  York,  8  Bosw. 
$04).  A  city's  ownership  of  the  upper 
story  of  a  building  does  not  render  it 
responsible  for  a  defect  in  the  base- 
ment steps  (£1  Paso  v^  Causey,  i  111. 
App.  531). 

^  See  ante^  f  ^SS*  ^^  Massachu- 
setts, it  has  been  held  that  a  town  to 
which  land  is  conveyed  on  condition 
that  it  shall  ^*  forever  after  be  kept 
open  as  a  public  common  for  the  use 
of  the  inhabitants  of  the  town  "  is  not 
liable  for  its  negligent  management 
(Clark  z'.  Waltham,  128  Mass.  567; 
compare  Steele  v,  Boston,  Id.  582). 
See  Eastman  v,  Meredith,  36  N.  H. 
296.  In  Iowa,  the  city's  acceptance 
of  a  toll-bridge  "  to  be  held  in  trust 
for  the  use  of  the  public,"  does  im- 
pose on  it  the  duty  of  keeping  the 
bridge  in  repair  as  a  free  bridge  (Scott 
V.  Des  Moines,  34  Iowa,  552).  A  city 
corporation,  as  the  owner  of  a  market 
house,  the  stalls  of  which  it  rents  out, 
]fl  liable  for  injuries  to  one  falling  into 
a  dangerous  hole  in  the  pavement  in 
front  of  one  of  the  stalls,  the  control 
of  which  is  in  the  city  and  not  in  the 


lessees  (Savannah  v,  Cullens,  38  Geo. 
334).  Sttposf^  chapter  on  Lands  and 
Structures. 

•  Seaman  v.  New  York,  80  N.  Y. 
239;  Radway  v.  Briggs,  37  N.  Y.  256; 
Moody  V,  New  York,  43  Barb.  282; 
Clancy  v,  Byrne,  58  Id.  449;  Garrison 
V.  New  York,  5  Bosw.  497 ;  Buckbee 
V,  Brown,  21  Wend,  no;  Jefferson- 
ville  V,  Louisville,  &c.  Ferry  Co.,  27 
Ind.  100;  Fennimore  v.  New  Orleans, 
20  La.  Ann.  124;  Memphis  v.  Kim- 
brough,  12  Heisk.  133  [steamer 
wrecked  by  striking  on  end  of  iron 
cylinder  negligently  left  on  wharf]; 
Shinkle  v.  Covington,  i  Bush,  617 
[not  providing  proper  fastenings,  so 
that  plaintilTs  boat  broke  away  during 
a  flood;  city  liable]. 

'  '*  The  injury  is  a  violation  of  the 
duty  which  arises  out  of  the  control 
which  the  city  has  over  the  port  and 
her  receipt  of  tolls  from  the  vessels 
which  come  into  it.  .  .  It  is  unnec- 
essary to  investigate  the  leg^al  origin 
of  the  power  which  the  city  claims 
over  the  wharf.  In  actions  like  this 
for  the  neglect  of  a  public  duty,  the 
inquiry  is  not  whether  the  defendant 
is  rightftdly  in  the  enjoyment  of  the 
franchise  out  of  which  the  duty  springs, 
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cent  to  the  pier,  no  duty  arises,  in  the  absence  of  a  statu- 
tory obligation.^  A  duty  of  course  rests  upon  the  owner 
or  occupant  of  the  pier  to  keep  it  in  safe  condition  for 
iise  by  any  one  lawfully  going  upon  it.* 

§  286.  Management  of  private  enterprises — ^water  service. 
— In  its  proprietary  or  private  character  a  municipal  cor- 
poration may  engage  in  enterprises  for  its  own  imme- 
diate profit  or  advantage  as  a  corporation,  although  enur- 
ing ultimately  of  course,  to  the  benefit  of  the  public.  Of 
this  character  are  water-works,'  to  supply  water  to  con- 
sumers ;  or  gas-works,*  to  supply  gas,  on  payment  of  rates 


but  whether  he  does  in  fad  enjoy  it " 
(per  Black,  C.  J.,  Pittsburgh  v.  Gricr, 
32  Penn.  St.  54).  S.  P.  Erie  City  v, 
Schwingle,  Id.  388. 

*  The  lessee  of  a  city  pier  drove 
spiles  in  front  of  it,  which  were  fast- 
ened to  the  pier  by  bolts  and  chains ; 
two  of  them  becoming  loose,  fell  away 
from  the  pier  and  were  wholly  sub- 
merged, except  at  low  tide.  Held, 
that  the  corporation  was  not  liable  for 
damages  sustained  by  a  steam-tug 
striking  the  submerged  spiles,  in  pass- 
ing the  pier.  The  city  had  nothing  to 
do  with  placing  the  spiles,  or  in  caus- 
ing them  to  fall  into  the  nver,  and  it 
owed  no  duty  in  regard  to  them,  the 
river  in  front  of  the  pier  not  being  a 
highway  which  the  city  was  bound  to 
keep  clear  of  obstructions  (Seaman  v. 
New  York,  Zo  N.  Y.  239).  s.  P.  Win- 
penny  V.  Philadelphia,  65  Penn.  St. 
135;  compare  Petersburg  v.  Apple- 
garth,  28  Gratt.  321  [sunken  pile  neg- 
ligently allowed  to  obstruct  a  safe  use 
of  wharf;  city  liable].  Otherwise 
with  the  owner  or  lessee  of  a  wharf, 
who  for  his  own  benefit,  invites  vessels 
to  come  and  use  it.  He  is  bound  to 
keep  his  premises  and  the  water-ap- 
proach thereto  in  suitable  order  (Leary 
V.  Woodruff,  4  Hun,  99;  Carleton  v. 


Franconia  Iron,  &c  Co.,  99  Mass.  216; 
Sweeny  v.  Old  Colony  R.  Co.,  10 
Allen,  372;  Low  V.  Grand  Trunk  R. 
Co.,  72  Maine,  313). 

*  The  keeping  of  a  pier,  built  adja- 
cent to  navigable  waters,  for  the  pur- 
pose of  loading  and  unloading  vessels, 
gives  a  general  license  to  all  persons 
to  go  upon  and  use  it  in  the  manner 
and  for  the  purposes  contemplated; 
and  so  long  as  it  is  kept  open,  the  duty 
rests  upon  the  occupant  or  owner,  of 
keeping  it  in  safe  condition,  so  that  it 
can  be  used  without  injury  (Swords  v. 
Edgar,  59  N.  Y.  28).  A  city  dock 
was  defective  b^ause  of  the  absence 
of  a  string  piece;  while  plaintifiF  was 
unloading  his  cart  on  the  dock,  his 
horse  backed  off  and  was  drowned. 
The  absence  of  the  string  piece  being 
the  proximate  cause  of  the  accident, 
held,  that  the  city  was  liable  (Ken- 
nedy V.  New  York,  73  N.  Y.  365). 
s.  P.  McGuiness  v.  New  York,  52 
How.  Pr.  450. 

•  BaUcy  v.  New  York,  3  Hill,  533, 
supra;  Flemings.  Suspension  Bridge, 
92  N.  Y.  368. 

^  A  city  which  engages  in  the  busi- 
ness of  manufacturing  and  supplying 
gas  to  its  inhabitants  acts  as  a  private 
corporation  and  is  subject  to  the  same 
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or  tolls,  and  other  similar  enterprises.*  In  respect  of  its 
liability  for  negligence  in  the  construction  and  mainte- 
nance of  such  works,  the  corporation  is  on  the  same  foot- 
ing with  private  proprietors,  and  is  liable  for  the  negli- 
gence of  its  agents  in  the  management  of  its  business.* 

§  287.  Maintenan'ce  and  repair  of  sewers.— A  municipal 
corporation  is  regarded  as  the  owner  of  its  sewers.    Al- 


dnties,  liabilities  and  disabilities  (West- 
em  Savings  Society  v,  Philadelphia, 
31  Penn.  St  175 ;  Scott  v,  Manches- 
ter, I  Hurlst.  &  N.  59;  affi'd,  2  Id. 

204>. 

^  A  municipal  corporation,  under  ^ 
statutory  authority,  erected  wash- 
houses  for  public  use  on  payment  of 
a  small  sum.  Plaintiff,  having  paid 
for  permission  to  wash,  was  using  one 
of  the  wringing  machines  connected 
with  the  establishment,  when  she  was 
injured  by  a  defect  in  the  machine. 
Held,  that  the  corporation  was  bound 
to  exercise  ordinary  care  and  diligence 
in  providing  machines  reasonably  safe 
for  use,  and  that  it  was  liable  for  the 
injury  (Cowley  v.  Sunderland,  6  Hurlst; 
&  N.  565).  As  the  proprietor  of  a 
canal,  a  public  body  has,  at  common 
law,  a  duty,  "not  perhaps  to  repair 
the  canal,  or  absolutely  to  free  it  from 
obstructions,  but  to  take  reasonable 
care,  so  long  as  they  keep  it  open  for 
the  public  use  of  all  who  may  choose 
to  navigate  it,  that  they  may  navigate 
it  without  danger  to  their  lives  or 
property"  (Lancaster  Canal  Co.  v, 
Pamaby,  11  Ad.  &  El.  223).  It  must 
appear  that  the  city  was  the  owner  of, 
or  had  an  interest  in,  the  canal ;  or 
that  it  was  a  public  highway  (N.  Y.  & 
Brooklyn  Saw  Mill  Co.  v,  Brooklyn, 
71  N.  Y.  580). 

•  Bailey  v»  New  York,  supra; 
Hand  z/.  Brookline,  126  Mass.  324 
[water  escaping  from  pipes];  Wilson* 
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V.  New  Bedford,  108  Id.  261  [water 
percolating  through  soil  from  reser- 
voir] ;  Mc Avoy  v.  New  York,  54  How. 
Pr.  245  [bursting  of  water-pipes  from 
want  of  repair,  and  consequent  flood- 
ing of  plaintiff's  premises] ;  Aldrich  v, 
Tripp,  II  R.  I.  141  [negligence  of 
commissioners  of  water-works;  city 
liable  on  ground  of  agency],  s.  P. 
Levy  V.  Salt  Lake  City,  3  Utah,  63 ; 
Hannon  v,  St.  Louis,  62  Mo.  313; 
Grimes  v.  Keene,  52  N.  H.  335 ;  com- 
pare, however,  Mendel  v.  Wheeling, 
28  West  Va.  233 ;  Mulcarius  v,  Janes- 
ville  [Wise.],  29  N.  W.  Rep.  565  [fall 
of  reser\'oir  in  course  of  construction, 
injuring  workman].  The  granting  of 
a  license  to  a  lot-owner  to  connect  his 
premises  with  the  main  service  pipe 
does  not  amount  to  a  guaranty  to  sup- 
ply sufficient  water  for  the  lot-owner*s 
use.  In  an  action  by  a  lot-owner  for 
damages  for  a  non-supply  of  water,  the 
water-main  being  frozen  in  conse- 
quence of  being  laid  too  near  the  sur- 
face; Held,  that  plaintiff  might  re- 
cover back  water  rents  paid  by  him, 
but  not  his  damages  (Smith  z/.  Phila- 
delphia, 81  Penn.  St.  38).  The  city  is 
not  liable,  as  owner  of  the  main  sup- 
ply pipe,  for  injuries  from  defects  tn 
the  lateral  service  pipes  inserted  by 
consumers  of  water  into  the  mains 
(Terry  V.  New  York,  8  Bosw,  504). 
S.  P.  Treadwell  v.  New  York,  i  Daly, 
123;  Bigelow  V,  Randolph,  14  Gray, 
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though  not  liable  for  omitting  to  build  a  sewer  under  a 
power  granted  to  it,  yet  having  exercised  the  power,  its 
duty  to  maintain  the  structure  in  good  repair  is  not  dis- 
cretionary, but  purely  ministerial.^  The  public  character 
of  the  owner  is  lost  in  that  of  the  corporate  individual,  and 
like  any  other  owner  of  land  improved,  or  of  a  structure 
erected,  for  the  owner's  benefit,  the  corporation  is  liable 
for  the  manner  in  which   the  improvement  is  effected." 


»  Mills  V,  Brooklyn,  32  N.  Y.  489; 
Hartford,  &c.  Steamboat  Co.  v.  New 
York,  78  N.  Y.  i;  Brayton  v.  Fall 
River,  113  Mass. '218;  Washburn,  &c. 
Manfg.  Co.  v.  Worcester,  116  Id.  458; 
Boston  Rolling  Mills  9.  Cambridge, 
117  Id.  396;  Kibele  v,  Philadelphia, 
105  Penn.  St.  41  [city  may  be  liable 
for  escape  of  sewer-gas  into  plaintiffs 
house];  Harper  v,  Milwaukee,  30 
Wise.  365;  Spelman  v.  Portage,  41 
Id.  144;  Nevins  v,  Peoria,  41  III. 
502;  Jacksonville  v,  Lambert,  62  Id. 
519;  Dorman  «'.  Jacksonville,  13  Fla. 
538 ;  Taylor  v.  Austin,  32  Minn.  247 ; 
Helena  v,  Thompson,  29  Ark.  569. 
The  city  is  not  bound  to  provide  a 
means  for  carrying  off  surface  water 
from  private  property  (Henderson  v, 
Minneapolis,  32  Minn.  319).  See 
Waters  v.  Bay  View,  61  Wise.  642. 

*  '*  As  the  city  assumes  to  regulate 
the  whole  subject,  and  compels  all 
inhabitants  to  conform  to  and  comply 
with  their  ordinances,  it  results,  by 
necessary  implication,  that  they  make 
themselves  liable  for  whatever  mi^ 
chief  or  injury  necessarily  results 
from  any.  negligence  or  omission  of 
duty  on  their  part "  (Child  v.  Boston, 
4  Allen,  41).  In  Detroit  v.  Corey  (9 
Mich.  165),  Manning.  J.,  said:  **  Stat- 
utory power  to  construct  severs  under 
public  streets  is  not  a  power  given  to 
the  city  for  government  purposes,  or 
a  public  municipal  duty  imposed  on 
the  city,  like  that  to  keep  its  streets 


in  repair,  or  the  like,  but  a  special 
legislative  grant  to  the  city  for  private 
purposes.  The  sewers  of  the  dty, 
like  its  works  for  supplying  the  city 
with  water,  are  the  private  property  of 
the  city ;  the  corporation  and  its  cor- 
porators— ^its  citizens — are  alone  in- 
terested in  them ;  the  outside  public 
or  people  of  the  state  at  lai^e,  have  no 
interest  in  them,  as  they  have  in  the 
streets  of  the  city,  which  are  public 
highways.  The  donee  of  such  a  power 
takes  it  with  the  understanding  that  it 
shall  be  so  executed  as  not  unneces- 
sarily to  interfere  with  the  rights  of  the 
public,  and  that  all  needful  and  proper 
measures  will  be  taken,  in  the  execu- 
tion of  it,  to  guard  against  accidents 
to  persons  lawfully  using  the  highway 
at  the  time.  He  is  individually  bound 
for  the  performance  of  these  obliga- 
tions; he  cannot  accept  the  power 
divested  of  them,  or  rid  himself  of  their 
performance  by  executing  it  through  a 
third  person,  as  his  agent."  Hence, 
it  was  held,  the  city  was  liable  ^for 
negligence  of  its  agents  in  failing  to 
fence  in  an  excavation  in  the  street, 
made  in  the  course  of  constnictmg  a 
sewer,  s.  P.  Fort  Wayne  v.  Coombs, 
107  Ind.  75 ;  Springfield  tk  Le  Claire, 
49  III.  476;  Lacour  v.  New  York,  3 
Duer,  406;  Lloyd  v.  New  York,  5  N. 
Y.  371 ;  Noonan  v,  Albany,  79  N.  Y. 
470;  O'Brien  v.  St.  Paul,  25  Minn. 
333 ;  Wallace  v.  Muscatine,  4  Grf-eene 
[Iowa],  373, 
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But  the  abandonment  or  discontinuance  ofa  sewer  involves 
the  exercise  of  discretion,  and  if  individuals  are  left  by 
such  discontinuance  in  no  worse  condition  than  if  the 
sewer  had  never  been  made,  the  city  is  not  liable  for  an 
overflow  of  surface  water  from  such  a  sewen*  The  same 
rule  of  liability  applies  to  the  reasonable  use  by  a  city  of 
a  natural  stream  appropriated  under  a  legislative  grant  for 
sewerage  purposes.*  As  sewers  are  constructed  to  effect 
the  drainage,  not  only  of  the  streets,  but  of  lands  adjacent, 
and  generally  at  the  expense  of  their  owners,  such  owners 
have  a  legal  right  to  connect  their  premises  by  particular 
drains  with  the  main  or  common  sewer;'  and  a  conse- 


1  Atchison  v,  Challis,  9  Kans.  603 ; 
see  Simpson  v,  Keokuk,  34  Iowa,  568 ; 
Sample  v,  Yicksbur^  (62  Miss.  63), 
where  it  was*  held  that  the  closing  of 
plaintiffs'  connection  with  the  main 
sewer  was  a  purely  ministerial  act,  for 
the  consequences  of  which — an  over- 
flow of  plaintifiTs  premises — the  city 
was  liable. 

*  A  municipal  corporation  which 
has  converted,  under  a  charter-power, 
a  running  stream  into  a  public  sewer, 
by  covering,  arching,  assuming  con- 
trol of,  and  appointing  officers  to  keep 
it  in  repair,  is  liable  for  any  neglect  on 
its  part,  the  same  as  if  the  sewer  were 
originally  an  artificial  one  (Kranz  v, 
Baltimore,  64  Md.  491 ;  £  Atl.  Rep.  908; 
citing  Yates  v,  Judd,  18  Wise.  118; 
Houfe  V,  Fallon,  34  Id.  608 ;  Emery 
V.  Lowell,  104  Mas$.  13).  In  Munn  v. 
Pittsburgh  (40  Penn.  St.  364),  it  was 
held  that  a  city  which  pours  its  sewers 
and  drains  into  a  natural  running 
stream  into  which  it  had  the  right  to 
pour  them,  is  under  no  obligation  to 
keep  the  stream  clear  to  its  mouth  on 
the  private  property  of  all  the,  land- 
holders through  which  it  flows.  Where 
the  legislature  grants  to  a  city  the 
privilege  to  use  a  natural  stream  as  a 


sewer,  it  does  not  thereby  relieve  such 
city  from  the  duty  to  properly  con- 
struct and  reasonably  use  it  as  such 
(Morse  V.  Worcester,  139  Mass.  389;  2 
N.  E.  Rep.  694;  Parker  V.  Lowell,  ir 
Gray,  353;  Gillerly  v.  Madison,  63 
Wise.  510;)  see  ante,  §  274. 

»  New  York  v.  Furze,  3  Hill,  612  ; 
McCarthy  V.  Syracuse,  46  N.  Y.  194; 
Barton  v.  Syracuse,  36  Id.  54;  affirm- 
ing 37  Barb.  292.  In  the  last  case,  it 
was  claimed  that  the  plaintiff  was  a 
wrong-doer  in  connecting  his  cellar 
and  premises  with  the  sewer  by  a  drain, 
and  (hat  he  was  not,  therefore,  en- 
titled to  recover  in  the  action.  **  But/* 
said  the  court  below,  *^  if  the  public  can- 
not use  them  for  the  purpose  of  drain- 
age, they  will  not  accomplish  the  end 
for  which  they  were  designed.  There 
is  something  very  like  a  contract  to  be 
implied  from  the  construction  of  a 
sewer,  at  the  expense  of  the  adjacent 
property,  that  it  may  be  used  to  drain 
the  property  thus  charged  with  its 
construction."  The  rule  ■  is  very 
clearly  applicable  to  the  case  of  one 
who  complies  with  an  ordinance  which 
requires  all  the  particular  drains  from 
private  premises  to  pass  into  the  main 
sewer  of  the  city  (Child  v,  Boston,  4 
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quent  duty  is  owing  to  them  by  the  corporation  to  prevent 
the  flooding  of  their  premises  by  obstructions  in  the  main 
sewer.* 

§  288.  Maintenance  and  repair  of  highways  in  New  Eng- 
land.—Under  the  peculiar  municipal  system  prevailing  in 
New  England,  adverted  to  in  §  258,  the  duty  of  keeping 
public  ways  in  repair  is  imposed  by  statute  upon  the  sev- 
eral towns  and  cities  in  which  they  lie  ;  and  for  a  breach 
of  such  duty,  the  statute  creates  a  liability,  limited  in  some 
states  as  to  the  amount  recoverable,  and  in  all  states  to  direct 
injuries  sustained  by  persons  using  the  highway  as  trav- 
elers. In  respect  to  the  liability  thus  created  and  limited, 
no  distinction  is  made,  as  in  other  states,  between  munici- 
pal corporations /r^/^r,  and  ^^^^i^^'-corporations,  like  towns ; 
the  duty  being  imposed  upon  all  cities  and  towns  alike,  by 
general  statute,  is  held  to  be  a  public  duty  in  the  perform- 
ance of  which  the  town  or  city  derives  no  special  advan- 
tage in  its  corporate  capacity,  and  hence  its  agents,  selected, 
in  obedience  to  statute,  to  execute  such  duty,  are  regarded 
as  public  officers,  rather  than  the  servants  or  agents  of  the 
particular  corporation  appointing  them.    The  relation  of 


Alien,  41).  But  where  adjacent  own- 
ers are  not  required  to  conform  their 
drainage  to  that  which  the  city  has 
provided  for  public  purposes,  and  have 
not,  in  fact,  made  use  of  the  common 
sewer  in  that  way,  and  have  taken  no 
means  to  prevent  the  overflow  of  water 
from  it  on  their  open  land,  they  can* 
not  complain  of  the  failure  of  the  city 
to  keep  its  own  works  in  repair  (Barry 
V,  Lowell,  8  Allen,  127 ;  Flagg  v,  Wor- 
cester, 13  Gray,  601).  See  Judge  v. 
Meriden,  38  Conn.  9a  So  where  the 
connecting  drain  was  built  on  plain* 
tiffs  land  by  the  corporation  with  his 
knowledge  and  consent,  and  through  a 
defect  in  it,  sewage  matter  came  from 
the  main  sewer  and  was  thrown  on 


plaintifiPs  land,  the  corporation  is  not 
liable.  "If  he  did  not  like  the  sewer 
on  his  land,  he  could  take  it  up ''  (Sear- 
ing V.  Saratoga,  39  Hun,  307). 

*  New  York  v.  Furze,  3  Hill,  612; 
Barton  v.  Syracuse,  36  N.  Y.  54;  Mc- 
Carthy V,  Syracuse,  46  Id.  194 ;  Winns 
V.  Troy,  59  N.  Y.  500  [city  changed 
direction  and  capacity  of  a  sewer,  by 
which  the  sewer  became  obstructed, 
and  plaintifiPs  lands  overflowed;  city 
liable] ;  S.  P.  Rowe  v.  Portsmouth,  56 
N.  H.  291 ;  Ashley  v.  Port  Huron,  35 
Mich.  296 ;  Roll  v.  Indianapolis,  52 
Ind.  547;  Elgin  v,  Kimball,  90  lU. 
356;  Damour  v,  Lyons,  44  Iowa,  276. 
See,  however,  Dermont  v.  Detroit,  4 
Mich.  435. 
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master  and  servant  not  existing,  the  rule  of  respondeat 
superior  does  not  apply .^  Wisconsin  is  the  only  state,  out- 
side of  New  England,  which  has  adopted  this  system.*  It 
is  therefore  the  settled  doctrine  in  these  states  that  the  re- 
pair of  highways  is  a  public  duty,  and  that  the  legislature 
having  expressly  created  and  limited  the  liability  of  mu- 
nicipal corporations  (including  cities  and  towns),  for  a 
failure  to  perform  it,  must  be  presumed  to  have  intended 
that  no  other  or  further  liability  should  be  cast  upon  them 
by  implication,'   In  New  Jersey,*  South  Carolina,*  Michi- 


*  Bamey  v.  Lowell,  98  Mass.  570, 
where  Foster,  J.,  states  the  doctrine 
thus:  *'The  duty  of  keeping  public 
ways  in  repair  is  one  imposed  upon  all 
towns  and  cities  alike  as  a  public  duty 
from  the  performance  of  which  they 
derive  no  special  advantages  in  their 
corporate  capacity,  and  the  agents 
selected  to  execute  this  duty  in  obedi- 
ence to  the  law  of  the  state,  are  to  be 
regarded  as  public  officers  rather  than 
the  servants  or  agents  of  the  municipal 
corporation  by  which  they  are  em- 
ployed. The  relation  of  master  and 
servant  does  not  exist  and  the  maxim 
of  respondeat  superior  does  not  ap- 
ply." The  following  are  leading  cases 
under  the  statutes  of  New  England 
states :  Providence  v.  Oapp,  17  How. 
U.  S.  167 ;  Reed  v,  Belfast,  20  Maine, 
246;  State  V,  Burlington,  36  Verm. 
521;  Drew  V.  Sutton,  55  Id.  586; 
£astman  v,  Meredith,  36  N.  H.  284; 
Taylor  v,  Peckham,  8  R.  I.  349.  For 
other  cases  see  chapter  on  Highways, 
post.  In  Hill  V.  Boston  (i22r  Mass. 
355),  Gray,  C.  J.,  treats  at  great  length 
the  whole  subject  of  the  civil  im- 
munity of  towns  for  neglect  of  a  duty 
imposed  by  statute  upon  all  towns  and 
cities  alike,  and  while  very  much  of 
the  opinion  is  obiter^  and  contains 
only  the  views  of  a  single,  though 
eminent,  judge,  on  a  demurrer  to  evi- 


dence, it  is  entitled  to  very  respectful 
consideration. 

■  Ward  V.  Jefferson,  24  Wise.  342; 
Cook  V,  Milwaukee,  Id.  270;  Houfe 
V,  Fulton,  29  Id.  296;  Wheeler  v. 
Westport,  30  Id.  392;  Bums  v,  Elba, 
32  Id.  605  ;  Perkins  v.  Fond  du  Lac,  34 
Id.  435 ;  Kittredge  v.  Milwaukee,  26  Id. 
46 ;  Harper  t/.  Milwaukee,  30  Id.  365. 

'  Cases  supra ;  and  see  chapter 
on  Highways  post. 

*  Pray  v.  Jersey  City,  32  N.  J.  Law, 
394.  This  case  was  decided  appa- 
rently out  of  deference  to  the  eminent 
judges  who  decided  (in  1840)  Free- 
holders, &c.  V.  Strader  (3  Harr.  108), 
the  court  remarking,  that "  the  legal 
mind  of  the  country  upon  this  topic, 
is  in  a  state  of  dubiety ;  if  the  matter 
were  one  prima  impressionis  in  this 
court,  a  broad  field  for  investigation 
would  be  thrown  open.''  See  also 
Callahan  v.  Morris,  30  N.  J.  Law,  161 ; 
Union  v.  Durkes,  38  Id.  21 ;  Condict 
V,  Jersey  City,  46  Id.  1 57.  In  the  last 
case,  it  was  held  that  the  removal  of 
ashes  and  garbage  from  the  streets 
was  a  public  duty;  and  the  corpora- 
tion was  not  liable  for  the  negligence 
of  its  servant,  the  driver  of  an  ash  cart 
owned  by  it,  while  dumping  ashes.  See 
also  Marvin  Safe  Co.  v.  Ward,  46  N. 
J.  Law,  19. 

'  Young  V.  Charleston,  20  S.  C. 
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gan,^  and  probably  California,^  though  no  statutes  exist 
casting  such  an  absolute  liability  upon  their  municipal 
corporations,  it  is  nevertheless  held  that  the  repair  of  high- 
ways is  a  public  duty,  for  a  breach  of  which  no  private 
action  lies  at  common  law,  no  matter  how  gross  the  negli- 
gence of  the  city,  or  how  serious  the  injury  suffered  there- 
from. This  idea,  which  was  at  one  time  accepted,*  but 
soon  rejected  *  in  Texas,  has  been  repudiated  by  the  legisla- 
ture of  Michigan,  and  we  quite  agree  that  it  is  ^  destitute 
of  any  trace  of  justice,"  *  as  it  is  certainly  without  any  sup- 
port in  reason. 


116.  This  decision  was  made  upon 
the  authority  of  Blackeby  v.  Detroit 
(infra),  and  Hill  v,  Boston  {supra). 

*  Detroit  v,  Blackeby,  21  Mich. 
S4  (decided  in  1870).  Cooley,  J.,  de- 
livered a  convincing  dissenting  opinion, 
frequently  referred  to  by  writers  on 
this  subject.  The  case  is  ably  re- 
viewed and  dissented  from  in  Walt- 
ham  V,  Kemper,  55  111.  347.  In  1879, 
the  legislature  declared  the  liability  of 
municipal  corporations  for  negligence 
in  the  maintenance  of  their  streets, 
the  purpose  of  the  statute  being  to 
limit  the  responsibility  to  want  of  rea- 
sonable care  (McArthur  v.  Saginaw, 
58  Mich.  357).  See  Bumham  v, 
Byron,  46  Id.  555;  Grand  Rapids  v. 
Wyman,  Id.  516. 

■  A  general  statute  of  California 
for  the  oi^ganization  of  cities  provided 
that  ''the  city  Council  shall  have 
power  to  cause  the  streets  to  be 
cleansed  and  repaired.*'  Held,  that 
this  power  was  not  given  to  the 
corporation^  as  such,  and  that  there 
was  no  consequent  liability  on  the 
part  of  the  corporation  for  the  non- 
performance of  the  correlative  duty 
(Winbigler  v,  Los  Angeles,  45  Gal.  36, 
decided  in  1872).  There  is  also  a 
dictum  that  incorporated  cities  are, 


like  counties,  mere  governmental  in- 
struments, formed  for  the  purpose  of 
internal  administration,  and  are  not  lia- 
ble for  the  negligence  of  their  officers, 
unless  made  so  by  statute.  But  the 
question  does  not  seem  to  have  been 
discussed,  or  examined  with  any  care. 
See  James  v,  San  Francisco,  6  Gal. 
528;  O'Hale  V,  Sacramento,  48  Id. 
212. 

•  Navastota  v.  Pearce,   46    Tex. 

525. 

^  In  Galveston  v,  Posnainsky  (62 

Id.  118)  the  question  was  examined 

with  care,  in  the  case  of  a  city  whose 

charter  merely  gave  it  the  control  of  its 

•streets.    It  was  held  that  a  liability 

for  the  defective  condition  of  a  street 

was  necessarily  implied  from  such  a 

grant  of  power;  Stayton,  J.,  saying: 

^*  The  weight  of  authority  holding  that 

such  a  corporation,  created  by  special 

charter,  is  liable  for  an  injury  resulting 

from  its  neglect  to  keep  its  streets  in 

repair,   is  so  overwhelming  that  we 

feel  constrained  to  hold  the  law  so  to 

be,  and  that  an  action  lies  for  such  an 

injury    without    its    being    expressly 

given  by  statute." 

•  Thompson,     Negligence,     735, 
note. 
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§289.  Implied  liability  for  non-repair  of  streets.— The 
courts  of  all  the  states  agree  in  the  doctrine  stated  in 
§  256,  that  the  liability  of  towns  and  other  fuasz-munici- 
pal  corporations  for  the  non-repair  of  public  highways  is 
purely  statutory,  and  none  exists  at  common  law.  But  in 
respect  of  the  liability-  of  a  chartered  city  or  village  to 
which  is  granted  the  exclusive  control  of  its  streets,  coupled 
with  the  power  to  levy  and  collect  taxes  and  other  special 
privileges,  the  Supreme  Court  of  the  United  States,^  and 
the  courts  of  all  the  states,*  except  those  mentioned  above, 


*  Barnes  v.  District  of  Columbia, 
91  U.  S.  540.  By  an  act  of  Congress, 
the  District  of  Columbia  was  created 
a  municipal  corporation,  with  a  board 
of  public  workS;  *^who  shall  have 
entire  control  of,  and  make  all  regula- 
tions which  they  shall  deem  necessary 
for  keeping  in  repair,  the  streets,  &c., 
of  the  city.''  Held,  that  the  corpora- 
tion was  liable  for  injuries  caused  by 
the  defective  condition  of  one  of  its 
streets.  **The  authorities  establish- 
ing the  doctrine  that  a  city  is  respon- 
sible for  its  mere  negligence,  are  so 
numerous  and  so  well  considered  that 
the  law  must  be  deemed  to  be  settled 
in  accordance  with  them"  (lb.  per 
Hunt,  J.).  S.  P.  Weightman  v.  Wash- 
ington, I  Black,  39 ;  Nebraska  City  v. 
Campbell,  2  Id.  590;  Robbins  v, 
Chicago,  4  Wall.  658 ;  Mayor  v,  Shef- 
field, Id.  189;  Delger  v.  St.  Paul,  14 
Fed.  Rep.  567. 

»  So  held  in  Ntu/  YorJ^.—Ehrgott 
V.  New  York,  96  N.  V.  264;  Nelson 
V.  Canisteo,  100  N.  V.  89 ;  Saulsbury 
V,  Ithaca,  94  Id.  27 ;  Conrad  v,  Ithaca, 
16  Id.  1 58 ;  Hickok  v,  Plattsburgh,  Id. 
161,  note ;  Weetv.  Brockport,  Id.  161, 
note ;  Hyatt  v.  Rondout,  44  Barb.  385 ; 
Wendell  v,  Troy,  39  Id.  329 ;  4  Keyes, 
261 ;  Peck  V,  Batavia,  32  Barb.  634 ; 
Colet'.  Medina,  27  Id.  218;  Clark  v. 
Xx>ckport,  49  Barb.   580,  and  many 


other  cases.  In  Maximilian  v.  New 
York  (62  N.  Y.  160),  Folger,  J.,  stated 
the  rule  to  be  that  **  the  duty  of  keep- 
ing in  repair  streets,  bridges  and  other 
common  ways  of  passage,  and  sewers, 
and  a  liability  for  a  neglect  to  perform 
that  duty,  rest  upon  an  express  or 
implied  acceptance  of  the  power,  atid 
an  agreement  so  to  do.  It  is  a  duty 
with  which  the  city  is  charged  for  its 
own  corporate  benefit,  to  be  performed 
by  its  own  agents,  as  its  own  corpo- 
rate act."  Ptnnsylvania. — Erie  v. 
Schwingle,  22  Penn.  St  388;  Fritsch 
V,  Allegheny,  91  Id.  226.  Maryland. 
— Baltimore  v,  Pendleton,  15  Md.  12. 
Virginia, — Sawyer  v.  Corse,  17 
Gratt.  230;  Noble  v.  Richmond,  31 
Id.  271.  West  Virginia.—Wilson 
V.  Wheeling,  19  W.  Va.  324.  NortA 
Carolina. — Meares  v.  Wilmington,  9 
Ired.Law,73.  (7^<vy/Vz.— Western,  &c. 
R.  Co.  V.  Atlanta,  74  Geo.  774 ;  Rome 
V.  Dodd,  58  Id.  239;  Millidgeville  v, 
Cooley,  55  Id.  17;  Wilson  v.  AtlanU, 
60  Id.  473 ;  Parker  v,  Macon,  39  Id. 
725.  Louisiana, — O'Neil  v.  New  Or- 
leans, 30  La.  Ann.  220.  TVjraj.— Gal- 
veston V.  Posnainsky,  62  Tex.  118. 
Alabama, — Smoot  v,  Wetumpka,  24 
Ala.  112;  Albritton  v.  Huntsville,  60 
Id.  486.  Florida, — ^Tallahassee  v. 
Fortune,  3  Fla.  19.  Mississippi,^ 
Bell  V,  West  Point,  51   Mbs.   262; 
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where  the  question  has  been  properly  open  for  discussion, 
have  affirmed  the  principle  that  a  municipal  corporation  to 
which,  by  its  charter,  the  control  of  its  streets  is  granted, 
is  bound  to  exercise  ordinary  care  and  diligence  to  see  that 
they  are  reasonably  safe  for  travel ;  that  this  duty  is  not 
a  public  duty  owing  to  the  public  alone,  but  a  private, 
corporate  duty,  which  (when  not  expressly  imposed)  is 
necessarily  implied  from  such  a  grant  of  power;  and, 
moreover,  that  the  legislature  is  deemed  to  have  intended 
by  the  grant  to  impose  a  liability,  co-extensive  with  the 
duty,  in  favor  of  any  person  specially  injured  by  a  wrong- 
ful omission  to  perform,  or  a  negligent  performance  of, 
such  duty. 

§  290.  Negligence  the  only  ground  of  action.— The  duty 
of  a  municipal  corporation  to  manage  and  maintain  its 
public  works,  such  as  sewers,  water-pipes,  streets  and 
bridges,  in  such  a  condition  of  repair  that  they  shall  not 
cause  damage  to  another,  does  not,  in  the  absence  of  a 
statute  to  that  effect,  raise  an  absolute  liability  on  the 
part  of  the  corporation  for  every  injury  caused  by  a  defect 
in  such  public  works.  The  extent  of  the  duty  of  the 
corporation  is  to  use  ordinary  care  in  the   performance 


Vicksburgv.  Hennessy,  54  Id.  392. 
Tennessee, — Nashville  v.  Brown,  9 
Heisk.  I ;  Niblett  v,  Nashville*  12  Id. 
684.  Ohio, — Dayton  v.  Pease,  4  Ohio 
St.  80 ;  Clark  v.  Fry,  8  Id.  358 ;  Evans 
V,  Cincinnati,  10  W.  Law  J.  1 22.  In- 
diana,— Centerville  v.  Woods,  57  Ind. 
192.  Illinois, — Rockford  v.  Hilde- 
brand,  61  111.  155 ;  Browning ?/.  Spring- 
field, 17  Id.  143;  Springfield  v.  La 
Claire,  49  Id.  476 ;  Chicago  v.  Martin, 
Id.  241.  See  Nevins  v,  Peoria  41  Id. 
513.  Iowa, — ^Manderschid  v.  Du- 
buque, 29  Iowa,  73 ;  Koesterz/.  Ottum- 
wa,  34  Id.  41 ;  Clark  v,  Epworth.  56 
Id.  462 ;  Hendershott  v,  Ottumwa,  46 
Id.  658;  Case  v,  Waverly,  36  Id.  545. 


Min$usota,—'Yy}xii<(SL  v.  St.  Paul,  20 
Minn.  117;  Shartle  v,  Minneapolis, 
17  Id.  308;  Bohen  v.  Waseca,  32  Id. 
176.  Wisconsin, — ^Bums  v.  Elba,  32 
Wise.  605.  ilfrxs»«r«.— Bassett  v,  St 
Joseph,  53  Mo.  290 ;  Craig  v.  Sedalia, 
63  Id.  417 ;  Blake  v,  St.  Louis,  40  Id. 
569.  Nebraska, — Omaha  z^.  Olinstead, 
5  Neb.  446.  Kansas, — Topcka  v.  Tut- 
tle,  5  Kans.  311;  Atchison  v.  King, 
9  Id.  550;  Ottawa  v.  Washabaugh,  11 
Id.  124;  Wyandotte  v.  White,  13  Id. 
191;  Smith  V,  Leavenworth,  15  Id. 
81.  Nevada, — ^McDonough  z/.  Virginia 
City,  5  Nev.  90.  Colorado, — Denver 
V,  Dunsmore,  7  Colo.  328 ;  Boulder 
V,  Niles,  12  Fac  Rep.  632. 
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of  its  duties.^  It  is  not,  therefore,  a  general  warrantor  of 
the  safe  condition  of  its  streets:  negligence  on  the  part 
of  its  officers  must  be  affirmatively  shown ;  the  mere  ex-; 
istence  of  an  obstruction  or  other  defect  in  a  street  caus- 
ing injury  is  not  enough.*  It  must  not  only  appear  that 
the  defect  could  have  been  prevented  or  cured  by  the 


*  Kinney  v.  Troy,  38  Hun,  285, 
per  Learned,  J.;  Scranton  v.  Catter- 
son,  94  Penn.  St  202;  Bishop  v, 
Schuylkill  [Penn.],  8  Atl.  Rep.  449. 
Plaintiff  must  show  that  the  negli- 
gence of  the  city  was  the  preponderat- 
ing cause  of  the  injury,  rather  than 
natural  causes  (Brown  v,  Atlanta,  (sJ^ 
Geo.  71).  s.  P.  Strawbridge  v,  Phila- 
delphia, 13  Phila.  173  [escape  of  gas 
from  a  street-main].  A  city  is  not 
liable  for  injuries  resulting  from  an 
obstruction  in  one  of  its  sewers,  when 
the  obstruction  was  caused  by  extra- 
ordinary rains,  such  as  could  not  have 
been  reasonably  foreseen  (Smith  v. 
New  York,  66  N.  Y.  295;  affi'g  4 
Hun,  637),  nor  for  a  failure  of  the 
sewers  to  carry  off  the  water  from 
such  rains  (Wright  v.  Wilmington,  92 
N.  C.  1 56) ;  nor  for  injuries  resulting 
from  an  obstruction  in  a  sewer,  unless 
it  can  be  charged  with  negligence 
after  notice  of  its  existence  (Rowe  v. 
Portsmouth,  56  N.  H.  291 ;  Cook  v, 
Milwaukee,  24  Wise.  270;  Imler  v. 
Springfield,  55  Mo.  119). 

»  Mayor  V.  Sheffield,  4  Wall.  189, 
where  Miller,  J.,  said :  "  It  is  certainly 
tniie,  as  a  general  proposition,  that  be- 
fore the  corporate  authorities  can  be 
held  liable  in  this  class  of  cases,  it 
inust  be  shown  that  they  knew  of  the 
existence  of  the  cause  of  injury,  or 
liad  been  notified  of  it,  or  such  a  state 
of  circumstances  must  be  shown  that 
notice  would  be  implied.'**  S.  P.  Mc- 
Ginity  v.  New  York,  5  Duer,  674.  In 
Hubbell  V.  Yonkers  (35  Hun,  349), 


the  city  was  held  liable  to  one  driving 
on  a  roadway,  for  an  injury  from  the 
absence  of  a  railing  along  an  embank- 
ment, on  which  the  road  ran.  The 
street  was  thirty  feet  wide,  in  good 
condition,  bounded  on  each  side  by  a 
curb-stone  eight  inches  high,  and  sepa- 
rated from  the  embankment  by  ten 
'  feet  of  sidewalk,  and  had  been  built 
for  ten  years.  Plaintiff's  horse  be- 
came unmanageable,  rushed  over  the 
curb-stone,  and  across  the  sidewalk, 
and  jumped  down  the  embankment. 
Held,  on  appeal,  error  to  submit  the 
question  of  defendant's  negligence  to 
the  jury.  "The  fact  that  for  ten 
years  or  more  this  embankment  had 
been  in  the  same  condition,  and  that 
no  similar  accident  had  occurred,  is 
most  cogent  evidence  of  the  lack  of 
any  negligence  on  the  part  of  the  city 
in  failing  to  guard  this  spot.  That 
which  never  happened  before,  and 
which  in  its  character  is  such  as  not 
to  naturally  occur  to  prudent  men  to 
guard  against  its  happening  at  all, 
cannot,  when  in  the  course  of  years 
it  does  happen,  furnish  good  ground 
for  a  charge  of  negligence  in  not  fore- 
seeing its  possible  happening,  and 
guarding  against  that  remote  con- 
tingency** (per  Peckham,  J.,  Hubbell 
V,  Yonkers,  104  N.  Y.  434,  citing 
Dougan  v.  Transportation  Co.,  56  N. 
Y.  I ;  Cleveland  v.  Steamboat  Co.,  68 
Id.  306;  Loftus  V.  Ferry  Co.,  84  Id. 
455;  and  distinguishing  Kennedy  v. 
New  York,  73  Id.  365 ;  Macauley  v. 
New  York,  67  Id.  602). 
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use  of  ordinary  care/  but  the  corporation  must  in  some 
way  be  connected  with  the  defect,  as,  for  example,  by 
having  directly  caused  it,  or  having  assented  to  its  crea- 
tion by  another*  or  having,  with  actual  or  constructive 
notice  of  its  existence,  permitted  it  to  remain.'  What 
will  constitute  actionable  negligence  with  respect  of  the 
duty  to  repair  highways  will  form  the  subject  of  a  separate 
chapter/ 


*  Hume  V,  New  York,  47  N.  Y. 
639;  Hunt  V,  New  York,  52  N.  Y. 
Superior,  198,  and  cases  cited;  Bloom- 
ington  V,  Annett,  16  III.  App.  199; 
Warren  v,  Wright,  3  Id.  602;  Joliet 
V,  Walker,  7  Id.  267;  Rockford  v. 
Hildebrand,  61  111.  155;  Centralia  v. 
Krouse,  64  Id.  19:  Chicago  v.  Mc- 
Given,  78  Id.  347 :  Alexander  v.  Osh- 
kosh,  33  Wise.  277 ;  Holmes  v.  Ham- 
burg, 47  Iowa,  348;  Doulon  v,  Qinton, 
33  Id.  397;  Smith  V.  Leavenworth,  15 
Kans.  81 ;  Wellington  v,  Gregson,  31 
Id.  99;  Noble  V,  Richmond,  31  Gratt. 
271;  Gay  V,  Cambridge,  128  Mass. 
387 ;  Lee  v,  Buckhampton,  46  Conn. 
213. 

■  Hutson  V,  New  York,  9  N.  Y. 
163;  Wendell  v,  Troy,  39  Barb.  329; 
affirmed,  4  Keyes,  261.  In  that  case, 
the  city  gave  permission  to  an  adjacent 
owner  to  construct  a  drain  in  a  public 
street,  under  the  supervision  of  the 
city  commissioner.  A.  short  time 
after,  it  caved  in,  and  injured  plaintiff. 
Held,  the  city  was  liable ;  Hogeboom, 
J.,  saying:  '*  They  are  bound  to  keep 
the  streets  and  highways  in  a  proper 
state  of  repair,  and  free  from  sill  ob- 
structions or  defects  in  the  road-bed 
which  vigilance  and  care  can  detect 
and  remove ;  and  this,  whether  or  not 
the  work  or  repairs  are  being  done  by 
a  contractor  under  them,  the  negli- 
gence of  whose  servants  causes  the 
injury  complained  of.     If  the  injury 


results  from  some  inherent  defector 
vice  in  the  unauthorized  structure 
itself,  or  the  mode  of  constructing  it, 
so  as  not  to  be  apparent  even  to  a 
careful  external  observer,  the  city  is 
liable:  i.  Because  the  structure  was^ 
under  any  circumstances,  unauthor- 
ized ;  and  2.  Because  the  exercise  of 
competent  care  and  vigilance  would 
have  avoided  such  defects  in  the  struc- 
ture or  mode  of  construction  as  would 
result  in  injury  to  the  traveling  public'' 
S.  P.  Erie  V.  Schwingle,  22  Penn.  St 

384. 

*  Hart  V.  Brooklyn,  36  Barb.  226; 

Todd  V,  Troy,  61  N.  Y.  506;  McCarthy 
V,  Syracuse,  46  Id.  194  [sewer J ;  Aurora 
V.  Hillman,  90  111.  61 ;  Atchison  v. 
King,  9  Kans.  550;  Osborne  v.  Hamil- 
ton, 29  Id.  I ;  Stafford  v,  Oskaloosa, 
57  Iowa,  748;  Doulon  v,  Clinton,  33 
Id.  397 ;  Rosenberg  v,  Des  Moines. 
41  Id.  415;  Bill  V.  Norwich,  39  Conn. 
222 ;  Boucher  v.  New  Haven,  40  Id. 
457;  Cusick  v.  Norwich,  Id.  375; 
Fort  Wayne  v,  DcWitt,  47  Ind.  391 ; 
Chicago  V,  Hoy,  75  111.  530;  Fahey 
V.  Harvard,  62  Id.  28 ;  Atlanta  v. 
Perdue,  53  Geo.  607;  Schweickhardt 
V.  St  Louis,  2  Mo.  App.  571  ;  Ward 
V,  Jefferson,  24  Wise.  342 ;  Goodnough 
V.  Oshkosh,  Id.  549;  Goodfellow  v. 
New  York,  100  N.  Y.  15  ;  sec  chapter 
on  Highways,  post, 

«  Sttpost,  chapter  on  Highways. 
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§  291.  Corporate  liability  for  negligence  of  agents.— When 
a  corporation  is  said  to  be  guilty  of  negligence,  we  mean 
that  its  officers,  agents  or  servants,  acting  within  the  scope 
of  their  authority,  and  on  behalf  of  the  corporation,  have 
omitted  to  do  something  they  were  bound  to  do,  or  have 
done  some  wrongful  act.  The  fact  of  agency  being  estab- 
lished, the  rule,  of  respondeat  superior  applies,  as  in  the 
ease  of  a  private  master,^  unless  the  corporation  is  ex- 
empted by  statute  from  the  operation  of  the  rule*  Hav- 
ing already  discussed  this  principle  as  it  affects  the  rela- 
tion of  master  and  servant  between  private  persons,  it  is 
only  necessary  to  notice  here  some  particular  applications 
of  the  rule  to  the  relation  existing  between  municipal 
corporations  and  their  officers. 

§  292.  Who  are  agents  of  corporation.— Not  every  officer 
of  a  municipal  corporation,  though  appointed  and  remov- 
able by  it,  is  its  agent  within  the  meaning  of  the  rule. 
Where,  for  example,  the  law  enjoins  upon  a  municipal 
corporation  the  duty  of  appointing  a  person  to  perform 
specific  duties,  the  making  of  such  appointment  is  an  act 
of  government,  and  the  corporation  is  no  more  liable  for 
the  negligence  of  its  appointee,  than  the  governor  would 
be,  if  the  legislature  had  seen  fit  to  entrust  the  appoint- 
ment to  him,  rather  than  to  the  city  government*  In 
making  the  appointment,  either  the  governor  or  the  city 
discharges  a  public  duty ;  ^  and  the  appointment  does  not 


^  Barnes  v.  District  of  Columbia, 
91  U.  S.  540.  See  Dillon,  Munic. 
Corp.,  §  974,  and  cases  cited,  infra. 
A  municipal  corporation,  acting  under 
a  power  conferred  upon  it  by  the  legis- 
lature in  the  exercise  of  a  special  fran- 
chise granted— ^.^.,  the  establishment 
of  a  lottery — is  responsible  for  the  acts 
and  contracts  of  its  agents,  duly  ap- 
pointed and  authorized,   within   the 


scope  of  their  authority  (Clark  v, 
Washington,  la  Wheat.  40). 

»  See  ante,  {  254.  The  statute 
must  determine  the  liability  of  the 
corporation  for  the  torts  of  its  officers 
(Little  Rock  v.  Willis,  27  Ark.  572). 

■  Mead  v.  New  Haven,  40  Conn. 
72,  per  Seymour,  J.  [steam-boiler  in- 
spector required  to  be  appointed]. 

*  Ham  V.  New  York,  70  N.  Y.  459; 
Sullivan  v.  Holyoke,  135  Mass.  273. 
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create  any  relation  of  agency  between  them  and  the  offi- 
cer, so  as  to  render  them  liable  for  his  breach  of  an 
official  duty,^  So  also  a  municipal  corporation  is  not 
answerable  for  the  acts  or  omissions  of  officers  directly 
elected  by  the  people,  and  over  whom  it  has  no  control.* 
Strictly  speaking,  no  agency  exists  between  a  municipal 
corporation  and  persons  whom  it  had  no  hand,  as  it  had 
no  right,  in  selecting,  and  whom  it  has  no  authority  to 
control.  Of  this  class  are  commissioners  appointed  by 
the  state  to  undertake  the  construction  and  maintenance 
of  public  works  for  the  benefit  of  a  city.  But  by  accept- 
ing the  legislative  provisions  for  such  commissioners,  ap- 
pointed, for  example,  to  construct  and  maintain  water- 
works for  the  use  and  benefit  of  the  inhabitants  of  a 
particular  city,  the  city  is  regswded  as  accepting  and 
adopting  the  appointment  of  the  commissioners,  and 
hence  becomes  liable  for  their  acts  and  omissions,  the 
same  as  if  they  were  appointed  by  its  own  authority.' 


*  In  Martin  v,  Brooklyn  (i  Hill, 
545),  the  officer  was  appointed  by  the 
corporation,  but  was  not  removable  by 
it.  Cowen,  J.,  said:  ''In  this  respect 
the  officers  are  quasi^xs'^A  officers  of  the 
government,  though  appointed  by  the 
corporation.  The  relation  of  master 
and  servant  does  not  exist  between 
the  corporation  and  officers."  Ogilvie 
V.  Edinburgh,  Hay,  26;  F.  C.  1821 
[corporation  not  liable  for  negligence 
of  pilots  appointed  by  it];  see  ante^ 
§  172.  Licensees  of  the  corporation 
are  not  its  agents  (see  ante^  §  263). 

»  Terry  v.  New  York,  8  Bosw. 
504 ;  Treadwell  v.  New  York,  i  Daly, 
123.  A  city  corporation  is  not  re- 
sponsible to  a  lot-owner  for  damages 
resulting  from  negligence  on  the  part 
of  a  district  surveyor,  in  locating  the 
line  of  his  lots,  so  that,  after  a  partial 
construction  of  a  house,  he  was  com- 
pelled to  rebuild  it;  because, that  offi- 


cer being  elected  directly  by  the  peo- 
ple, under  the  authority  of  a  statute, 
the  corporation  has  no  control  over 
him,  and  is  not  bound  by  any  of  his 
acts  (Alcorn  v,  Philadelphia,  44  Penn. 
St.  348). 

» In  Bailey  v.New  York  (3  Hill,  531X 
commissioners  were  appointed  by  the 
state  to  draft  a  plan  for  conveying 
water  into  the  city  of  New  York,  such 
plan  to  be  submitted  to  the  common 
council  of  the  city  for  approval  and 
adoption.  The  plan  submitted  to  the 
commissioners  was  approved,  and  the 
commissioners  were  instructed  by  the 
common  council  to  proceed  with  the 
work,  which  was  accordingly  done. 
The  work  was  paid  for  and  accepted 
by  the  city.  In  the  course  of  the  work 
a  dam  was  so  negligently  built  that 
during  a  freshet  it  was  carried  away, 
causing  injury  to  the  plaintiffs  prop- 
erty.   On  the  trial  the  plaintiff  was 
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The  duty  of  the  corporation  being  absolute  in  such  a 
case,  it  is  immaterial  whether  the  particular  officer  charged 
with  the  duty  was  elected  by  the  people  or  was  appointed 

m 

by  the  legislature,  or  from  whom  he  received  his  compen- 
sation.^ 

§  293.  Subordinate  officers  and  agents.— For  all  ministerial 
acts  which  do  not  require  the  exercise  of  judgment  and 


nonsuited,  principally  upon  the  ground 
that  the  water  commissioners,  having 
been  appointed  by  the  state,  were  not 
subject  to  the  control  of  the  city,  and 
that    the    latter  was  not,  therefore, 
liable  for  their  negligence.    On  ap- 
peal, a  new  trial  was  granted  on  the 
ground  that  the  undertaking  of   the 
work  was  made  to  depend  upon  the 
approval  of  the  plan  of  the  commis- 
sioners, which  necessarily  involved  the 
right  to  adopt  or  reject  the  work  alto- 
gether, if  they  disliked  the  system  pre- 
scribed by  the  legislature.     "  This  ap- 
proval," the  court  adds,  '*  having  taken 
place  together  with  the  subsequent 
measures  of  the  common  council  in- 
structing the  commissioners  to  pro- 
ceed in  the  execution  of  the  work, 
constituted  them  the  agents  of  the  de- 
fendant as  effectually  as  if  the  latter 
had  originally  appointed  them.    The 
act  of  adoption  in  the  one  case  was  as 
free  and  voluntary  as  the  appointment 
in  the  other."      Commissioners  ap- 
pointed by  the  governor,  pursuant  to 
statute,  to  acquire  lands  and  construct 
water-works,  at  the  expense  and  for 
the  benefit  of  the  city,  are  agents  of  the 
corporation,  and  may  bind  it  by  con- 
tract (Appleton  V.  Water  Commrs.,  2 
Hill,  433).      In  Deyoe  v.  Saratoga 
Springs  (i  Hun,  341 ),  commissioners 
appointed  by  the  legislature  had  chatge 
of  a  village  water- works.    The  village 
was  held  liable  for  the  negligence  of 
the  commissioners.    "  The  village  ac- 


cepted the  legislative  provision  for  the 
commissioners,  and  the  authority  for 
the  construction  and  maintenance  of 
the  water-works  was  for  the  benetit 
and  advantage  of  the  village.  The 
village,  by  accepting  the  provision,  has 
accepted  the  agents  appointed  for  it 
by  the  state,  and  becomes  responsible 
for  their  acts  as  if  they  were  appointed 
by  the  village.'*  S.  P.  Toledo  v.  Cone, 
41  Ohio  St.  149 ;  Ironton  v.  Kelley,  3S 
Id.  50.  Village  trustees,  made  by  its 
charter  commissioners  of  highways, 
are  agents  of  the  village,  which  is  con- 
sequently liable  for  their  neglect  of 
duty  (Conrad  v.  Ithaca,  16  N.  Y.  158 
[unskillful  construction  of  bridge]). 

1  Barnes  v.  District  of  Columbia, 
91  U.  S.  540.  A  city  is  not  liable  for 
negligence  or  want  of  skill  of  city 
engineer  who  incorrectly  reports  to  a 
lot-owner  the  grade  of  street  in  front  of 
owner's  lot,  although  by  an  ordinance 
of  the  city  it  is  made  the  engineer's  duty 
to  make  such  reports  to  the  lot-owner. 
Benefit  of  performance  of  such  duty  ac- 
crues only  to  lot-owner,  and  not  to  city 
in  its  corporate  capacity  (Waller  v. 
Dubuque,  69  Iowa,  541 ;  29  N.  W.  Rep. 
456).  In  opening  and  working  high- 
ways, acts  of  supervisors,  within  gen- 
eral scope  of  powers  and  duties'  of 
towns,  are  acts  of  town  (Peters  v, 
Fergus  Falls  [Minn.],  29  N.  W.  Rep. 
586 ;  Woodruff  v.  Glendale,  23  Minn. 
537;  Altnow  v.  Sibley,  30  Id.  186). 
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discretion,  a  public  officer — like  a  sheriff — may  appoint  a 
deputy  or  servant,  unless  required  by  the  statute  under 
which  he  is  appointed  to  execute  his  official  duties  in  per- 
son.^ Subordinates  lawfully  appointed  by  him  become 
public  servants  equally  with  their  superior  officer,  and  the 
liability  of  the  corporation  for  the  acts  of  such  sub-agents 
is  the  same  as  in  the  case  of  private  persons  having  the 
same  relation.'  Thus,  a  municipal  corporation  is  liable  for 
injuries  caused  by  the  carelessness  of  the  laborers  employed 
by  its  street-commissioner,  or  other  proper  officer,  in  the 
construction  of  a  public  work.' 


*  Walsh  V.  Southworth,  6  Exch. 
150;  Clutterbuck  v.  Coffin,  3  Bulstr. 
77.  An  authority  to  do  acts  merely 
ministerial  or  mechanical  may  be  dele- 
gated; but  not  so  where  the  act  in- 
volves the  exercise  of  judgment  or 
discretion  (Powell  v.  Tattle,  3  N.  Y. 
396;  Sherwood  v,  Reade,  7  Hill,  431 ; 
Striker  v.  Kelly,  Id.  9;  2  Den.  323; 
Sharp  V.  Spier,  4  Hill,  76;  Downing 
V,  Rugar,  21  Wend.  178;  State  v.  Buf- 
falo, 2  Hill,  434). 

»  Sec  ante^  §  1 57 ;  Worden  v.  New 
Bedford,  131  Mass.  23  [janitor  of  a 
public  building,  let  out  with  services 
of  the  janitor] ;  Vincent  v,  Brooklyn, 
31  Hun,  122  [keeper  of  a  municipal 
building,  whose  negligence  caused  an 
explosion  of  gas].  In  Sullivan  v.  Hoi- 
yoke  (135  Mass.  273),  a  city  was  held 
liable  for  the  negligence  of  an  agent 
employed  to  take  care  of  naphtha  used 
in  lighting  street  lamps,  it  having  con- 
trol of  the  agent.  The  court  said : 
**  A  city  or  town  is  not  to  be  held  re- 
sponsible for  the  careless  acts  of  offi- 
cers who  are  required  by  statute  to  be 
chosen,  and  whose  duties  are  thereby 
defined.  But  where  a  town  or  city 
undertakes  to  perform  a  duty  imposed 
upon  it  by  law,  by  means  of  agents 
whom  il  «^y  direct  and  control,  it  is 


held  responsible  for  the  acts  of  those 
agents.  It  is  responsible  for  the  acts 
of  servants  whom  it  can  control  or  di- 
rect" 

•  Delmonico  v.  New  York,  i  Sandf. 
222;  Dayton  v.  Pease,  4  Ohio  St.  80; 
Smith  V.  Milwaukee,  18  Wise  69;  sec 
Memphis  v.  Lasser,  9  Humph.  757; 
Detroit  v,  Corey,  9  Mich.  165:  Cin- 
cinnati V,  Stone,  5  Ohio  St.  38; 
Meares  v,  Wilmington,  9  Ired.  Law, 
73;  McCaughey  v.  Tripp,  12  R.  I.  4491 
Under  the  Massachusetts  statute  pre- 
scribing the  liabilities  of  towns,  a  town 
is  not  liable  for  an  injury  sustained  by 
the  negligence  of  a  laborer  employed 
by  one  of  its  highway  surveyors  to  aid 
him  in  performing  his  duties  (Walcott 
V.  Swampscott,  i  Allen,  10 1 ;  Barney 
V,  Lowell,  98  Mass.  570).  So  it  has 
been  held  that  a  city  is  not  liable  for 
negligence  of  superintendent  of  public 
grounds  in  cutting  down  a  tree  in  a 
street,  belonging  to  an  abutting  owner, 
the  superintendent  not  acting  within 
his  powers ;  and  even  if  he  had  been 
so  acting,  he  would  have  been  an 
agent  of  the  board  of  aldermen,  as 
Independent  public  officers  (McCarthy 
V.  Boston,  135  Mass.  197).  The  law 
is  different  in  New  York  and  most 
other  states. 
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§  294.  Officers  having  independent  duties.— While  an  offi- 
cer  of  a  municipal  corporation  is  its  agent  in  the  discharge 
of  his  ordinary  duties  about  the  affairs  of  the  corporation, 
he  may  at  the  same  time  have  other  duties  imposed  upon 
him  by  law,  in  the  discharge  of  which  he  acts  independ- 
ently of  the  corporation,  and  not  as  its  agent  or  servant.^ 
It  may  be  stated  as  a  general  rule  that  a  municipal  corpo- 
ration is  only  liable  for  the  acts  or  omissions  of  its  officers 
in  the  performance  of  duties  imposed  upon  the  corpora- 
tion.' If  a  duty  specifically  imposed  by  the  legislature 
upon  an  officer  is  not  connected  with  his  duties  as  agent 
of  the  corporation,  the  latter  is  not  liable  for  his  acts  or 
omissions  in  the  discharge  of  such  duties.    Thus,  where  a 


^  Highway  officers  whose  duties 
are  prescribed  by  general  statute, 
whose  authority  is  not  derived  from  the 
town,  and  who  are  not  under  the  con- 
trol of  the  town,  are  not  agents  of  the 
town.  Their  powers  cannot  be  en- 
larged or  abridged  by  any  action  of 
the  town,  and  what  they  do,  or  omit  to 
do,  in  the  proper  exercise  of  their  au- 
thority, is  done  or  omitted  because  the 
law  enjoins  and  prescribes  their  duties, 
independent  of  municipal  control  or 
authority  (Ball  v,  Winchester,  32  N. 
H.  435 ;  Hardy  v,  Keene,  52  Id.  370. 

•  New  York  &  Brooidyn  Saw  Mill 
Co.  V.  Brooklyn,  71  N.  Y,  580,  per 
Church,  C.  J. ;  Winbigler  v,  Los  An- 
geles, 45  Gal.  36 ;  see  ante^  §  288.  "*  It 
is  not  every  one  who  has  in  charge 
personal  property  owned  by  the  munic- 
ipality and  sets  about  some  lawful  act 
with  it  within  the  municipal  bounds, 
that  is  its  servant ;  nor  even  if  his  ap- 
pointment comes  iatermediately  or  im- 
mediately from  the  municipality  itself. 
If  the  act  of  the  officer  thus  appointed 
is  done  in  the  attempted  performance 
of  a  duty  laid  by  the  law  upon  him, 
and  not  upon  the  municipality,  then 
the  municipality  is  not  liable  for  his 


negligence  therein*'  (per  Folger,  J., 
Maximilian  v.  New  York,  62  N.  Y.  160). 
In  that  case  the  injuries  were  caused 
to  plaintiff's  intestate  by  being  run 
over  by  an  ambulance-wagon  driven 
by  an  employee  of  the  commissioners 
of  Public  Charities.  Such  commis- 
sioners constituted  an  independent 
department  of  the  city  government, 
having  certain  duties  of  a  public  char- 
acter imposed  upon  them  by  statute. 
It  was  held  that  neither  they  nor  their 
subordinates  were  agents  or  servants 
of  the  municipality  for  whose  negli- 
gent acts  it  is  liable.  S.  P.  Owens  v. 
Missionary  Society,  14  N.  Y.  392; 
People  V,  Chenango  County,  11  Id. 
571;  Russell  V.  New  York,  2  Den. 
461 ;  Bryant  V.  St.  Paul,  33  Minn.  289. 
Where  the  general  duty  of  abating 
nuisances  is  cast  upon  a  particular  de- 
partment of  the  city  government  with 
which  the  mayor  has  nothing  to  do, 
the  latter  cannot  be  said  to  act  for  the 
city  in  employing  a  person  in  an 
emergency  to  remove  a  nuisance. 
Hence  the  city  is  not  liable  for  the  act 
of  the  mayor's  employee  in  the  en- 
deavor to  remove  the  nuisance  (Hils- 
dorf  V.  St.  Louis,  45  Mo.  94). 
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ministerial  duty  is  not  imposed  upon  the  corporation  in 
terms,  but  upon  the  common  council  of  the  city,  and  such 
duty  relates  to  a  work  which  the  corporation,  as  such,  has 
no  interest  in  or  control  over,  the  common  council  will  be 
regarded,  in  respect  of  the  work,  as  an  agent  of  the  state, 
and  not  of  the  city.^ 

§  295.  Departments  of  city  government.— The  members 
of  an  independent  department  of  the  city  government,  al- 
though appointed  and  removable  by,  and  under  the  con- 
trol and  pay  of,  the  municipality,  are  not  its  servants,'  ex- 


1  N.  Y.  &  Brooklyn  Saw  Mill  Co. 
V,  Brooklyn,  supra.  In  that  case  the 
legislature  appointed  commissioners 
to  build  docks  along  a  canal  within 
the  city  limits,  but  not  owned  or  con- 
trolled by  the  city,  the  expense  to  be 
ultimately  paid  by  an  assessment  upon 
the  adjacent  land.  Held,  that  the  im- 
provement was  not  a  corporate  work, 
and  that  the  commissioners  were  not 
agents  of  the  corporation  for  whose 
negligence  it  was  liable.  S.  P.  Martin  v, 
Brooklyn,  i  Hill,  545  [filing  a  report  of 
assessment  of  plaintiff's  damage  for  a 
street  opening  by  village  trustees,  as 
required  by  general  statute,  not  a  cor- 
porate duty].  In  Maryland,  the  county 
is  not  liable  for  an  injury  caused  by 
the  negligence  of  a  laborer  employed 
by  a  road  supervisor  to  assist  him  in 
repairing  the  road,  such  supervisor 
being  an  independent  officer  appointed 
in  pursuance  of  law  (Anne  Arundel 
County  V,  Duvall,  54  Md.  350).  In 
Massachusetts,  it  is  held  that  over- 
seers of  the  poor  are  not  agents  of  the 
town,  because  they  are  elected  by  the 
town  in  obedience  to  general  laws,  to 
perform  certain  public  services  inde- 
pendently of  any  votes  of  the  town,  or 
any  authority  of  control  of  town  (New 
Bedford  v,  Taunton,  9  Allen,  207). 
So,  superintendent  of  streets  is  not, 


the  statute  imposing  upon  him  specific 
duty  to  repair  the  streets  (Barney  v, 
Lowell,  98  Mass.  570 ;  McCarthy  v, 
Boston,  135  Id.  197);  nor  are  highway 
surveyors,  they  being  wholly  independ- 
ent of  that  town  in  the  exercise  of 
specifically  imposed  duties  (Walcott  v, 
Swampscott,  i  Allen,  loi);  nor  for 
the  same  reason,  are  assessors  and 
collectors  of  taxes  (Rossire  v,  Boston, 
4  Allen,  57;  Dunbar  z/.  Boston,  112 
Mass.  75;  Alger  v,  Easton,  119  Id. 
jy) ;  s.  P.  Lorillard  v.  Monroe  County, 
II  N.  Y.  392;  but  compare  Common- 
wealth Bank  z/.  New  York,  43  N.Y.  184. 
Selectmen  of  a  town,  whom  the  statute 
authorized  to  establish  and  maintain 
public  drinking  troughs,  were  held  not 
to  be  agents  of  the  town  in  erecting 
a  trough  and  painting  it  brilliant  red, 
causing  plaintiff's  horse  to  be  fright- 
ened and  to  run  away  (Cushing  v,  Bed- 
ford, 125  Mass.  524S).  In  Deane  v, 
Rudolph  (132  Mass.  475),  the  select- 
men of  a  town  constructing  a  road  by 
order  of  the  county  commissioners, 
were  held  to  be  agents  of  the  town. 

'  Maximilian  v.  New  York,  62  N. 
Y.  160  [plaintiff  run  over  by  an  ambu- 
lance wagon  driven  by  an  employee  of 
the  Board  of  Commissioners  of  Public 
Charities  and  Corrections].  Under  the 
charter,  a  department  of  public  in- 
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cept  so  far  as  they  are  engaged  at  the  time  in  the  discharge 
of,  or  are  charged  with,  a  duty  primarily  resting  upon  the 
municipality.  If  so  engaged,  as  where  the  executive  board 
having  control  of  the  streets,  authorizes  an  excavation  to 
be  made  in  a  street,  without  providing  for  its  being  guard- 
ed or  lighted  at  night, — it  acts  as  the  agent  and  representa- 
tive of  the  corporation.^  If,  on  the  other  hand,  the  depart- 
ment whose  acts  or  omissions  are  complained  of  is  a  part 
of  the  machinery  for  carrying  on  the  municipal  government, 
neither  it,  nor  the  municipality,  can  be  made  liable  for 
the  conduct  of  the  employees  of  the  department* 

§  296.  Departments  having  auxiliary  duties'  only.— This 
principle  cannot,  however,  be  invoked  as  an  excuse  for  the 
corporation's  failure  to  perform  an  absolute,  ministerial 
duty  imposed  upon  it,  such  as  keeping  its  streets  free  from 
incumbrances.  The  fact  that  the  legislature  has  created 
a  board  of  police,  connected  with  the  municipal  govern- 
ment, upon  which  the  same  duty  is  imposed,  does  not  re- 
lieve the  city  from  liability  for  the  non-performance  of  such 
duty  on  its  part ;  and  this,  even  assuming  that  such  board  is 
an  independent  body,  not  subject  to  the  control  of  the  cor- 
poration nor  amenable  to  its  jurisdiction;  provided  only  that 
the  statutory  powers  and  duties  of  the  board  are  auxiliary, 


struction  was  created;  the  commis- 
sioners were  appointed  by  the  Mayor, 
and  they  were  vested  with  full  power 
to  manage  and  control  the  educational 
interests  of  the  city,  and  to  appoint 
subordinate  officers  and  employees, 
who  were  subject  exclusively  to  their 
government  and  control.  Held,  that 
the  municipality  was  not  liable  for  the 
negligence  of  the  employees  of  the 
commissioners,  neither  the  conmiis- 
sioners  nor  their  subordinates  being 
servants  of  the  corporation  (Ham  v. 
New  York,  70  N.  Y.  460;  aff'g  37  N. 
Y.  Superior,  458),  Condict  v,  Jersey 
City,  46  N.  J.  Law,  1 57  [negligence  of 

Vol.  1—33. 


an  employee  of  the  board  of  public 
works,  a  part  of  the  city  government, 
and  charged  with  the  duty  of  cleaning 
and  clearing  the  public  streets].  Too- 
mey  v.  New  York,  12  Hun,  542,  where 
the  city  was  held,  on  demurrer,  to  be 
liable  if  it  derived  a  pecuniary  benefit 
from  the  existence  of  the  independent 
board  of  health,  and  if  the  employees 
of  the  city  participated  in  the  wrong 
by  which  the  injury  was  occasioned. 

*  Graves  v,  Rochester,  39  Hun,  5. 

•  Maximilian  v.  New  York,  62  N. 
Y.  162 ;  approved,  and  the  rule  applied 
in  Haight  v.  New  York,  24  Fed.  Rep. 
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and  not  exclusive.^  So,  also,  a  statute  which  gives  to  a  par- 
ticular department  of  a  city  government  exclusive  power 
to  lay  out,  and  exclusive  control  of,  certain  streets  within 
the  city  limits,  does  not  indicate  a  legislative  intention  to 
excuse  the  corporation  itself  from  a  performance  of  its 
primary  duty  to  care  for  all  its  streets ;  the  exclusive  con- 
trol given  the  department  means  exclusive  of  any  other 
officers  of  the  city,  not  exclusive  of  the  city  itself.^ 

§  297.  Omission  of  duty  not  excused  by  officer's  personal 
neglect— Upon  the  same  principle,  the  corporation  cannot 
escape  the  consequences  of  its  non-performance  of  a  minis- 
terial duty  on  the  plea  that  its  officers,  whose  immediate 
duty  it  was  to  perform  it  and  who  were  duly  directed  to 
do  so,  neglected  their  duty  and  left  the  thing  undone.* 
Nor  will  it  avail  for  the  corporation  to  say  that  it  has  con- 


*  Kun2V.Troy,io4N.Y.344;ioN. 
E.  Rep.  442;  rev'g  36  Hun,  61 5 ;  citing 
Conrad  v.  Ithaca,  16  N.  Y.  158;  Todd 
V.  Troy,  61  N.  Y.  506;  s.  P.  Barnes  z/. 
District  of  Columbia,  91  U.  S.  540. 
The  fact  that  officers  are  specially 
charged  by  the  law  with  the  enforce- 
ment of  corporation  ordinances,  is  no 
excuse  for  the  neglect  of  the  corpora- 
tion to  enforce  them,  so  long  as  it  has 
any  other  means  of  securing  obedience 
thereto  (Reinhard  v.  New  York,  2 
Daly.  243). 

»  Ehrgott  v.  New  York,  96  N.  Y. 
264;  see  Connors  v.  New  York,  il 
Hun,  439;  Policy  v.  Buffalo,  20  N.  Y. 
Week.  Dig.  163.  In  Richards  v.  New 
York  (48  N.  Y.  Superior,  315),  the 
city  was  held  liable  for  a  defect  in  a 
bridge  which  was  under  the  control  of 
the  department  of  public  parks.  In 
Edgerton  v.  New  York  (27  Fed.  Rep. 
230),  following  the  rule  of  the  state 
courts,  the  dty  was  held  liable  in  ad- 
miralty for  the  negligence  of  an  em- 
ployee of  the  department  of  public 
parks    in    managing    the    draw   of 


a  bridge  under  the  control  of  that 
department  This  is  on  the  prin- 
ciple that  the  statutory  obligation  of 
a  third  person,  /.  g.  a  railroad  com- 
pany, to  restore  to  their  former  con- 
dition, streets  which  it  had  torn  up 
in  constructing  its  road,  and  to  keep 
in  repair  a  bridge  constructed  over  a 
street,  does  not  relieve  the  city  from 
the  duty  to  keep  such  streets  and 
bridge  in  safe  condition  for  public 
travel  (Tiemey  v.  Troy,  41  Hun,  120). 
*  A  city  cannot  instruct  its  subor- 
dinates to  see  whetherany  of  its  streets 
are  in  a  defective  condition,  and  then 
shield  itself  from  liability  for  accidents 
behind  the  fact  that  such  subordinates 
failed  to  perceive  or  to  report  the  dan- 
gerous condition  of  a  certain  sidewalk 
(Goodfellow  V,  New  York,  100  N.  Y. 
15);  S.  P.  New  Yoric  v.  Furze,  3  Hill, 
612,  618;  Martin  z'.  Brooklyn,  i  Id. 
545;  Chicago  v.  Major,  18  111.  349; 
Scott  V,  Manchester,  2  Hurlst  &  N. 
204;  Clark  V,  Epworth,  56  Iowa,  462. 
See  Anne  Arundel  county  v.  Duval, 
54  Md.  350. 
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tracted  for  the  performance  of  the  work  with  a  competent 
person,  who  has  broken  his  contract.^ 

§  298.  Independent  contractors  not  servants.— The  rule 
of  law  that  an  independent  contractor  is  not  the  servant 
or  agent  of  his  employer,  except  in  relation  to  the  specific 
results  which  he  undertakes  to  produce,'  applies,  of  course, 
to  the  case  of  a  contractor  with  a  municipal  corporation, 
for  the  execution  of  a  public  work.  Hence  the  contractor 
is  alone  responsible  to  third  persons  for  the  negligence  of 
himself,  and  for  that  of  his  servants  or  sub-contractors,  in 
carrying  out  the  undertaking.'  Where,  however,  the  work 
to  be  done  is,  of  itself,  a  nuisance,  or  is  necessarily  dangerous, 
the  corporation  is  bound  not  only  to  require  the  contrac- 
tor to  take  every  reasonable  and  proper  precaution  to 
prevent  any  mischief  ensuing,  but  to  see  that  such  pre- 
cautions are  taken  by  the  contractor.^    It  cannot  escape 


*  Storrs  V.  Utica,  17  N.  Y.  104; 
Cincinnati  v.  Stone,  5  Ohio  St.  38 ;  St. 
Paul  V.  Seitz,  3  Minn.  297 ;  Gray  v, 
PuUen,  5  B.  &  S.970;  Holez^.  Sitting- 
bourae,  &c.  R.  Co.,  6  Hurlst  &  N.  488 ; 
Grote  V.  Chester  &  Holyhead  R.  Co., 
3  Exch,  351,  as  explained  in  Francis 
V.  Cockerell,  L.  R.  5  Q.  B.  501.  See 
ante^  %  176. 

»  See  ante^  §§  164-170. 

'  Besides  the  cases  cited  under 
$§  168-170,  anie^  see  Water  Company 
V.  Ware,  16  WaU.  566 ;  Masterton  v, 
Mt  Vernon,  58  N.  Y.  391 ;  Dorlon  v. 
Brooklyn,  46  Barb.  604;  Erie  v.  Caul- 
kins,  85  Penn.  St.  247;  Wilson  v. 
Wheeling,  19  W.  Va.  323;  Logans- 
port  V,  Dick,  70  Ind.  65;  Leeds  v. 
Richmond,  102  Ind.  372;  Wood  v. 
School  District,  44  Iowa,  27 ;  Fink  v, 
St.  Louis,  71  Mo.  52;  Deford^scase,30 
Md.  179;  Anne  Arundel  county  v, 
Duvall,  54  Md.  350;  Pack  v.  New 
York,  8  N.  Y.  222  [blasting  in  grading 
a  street,  by  a  contractor];  Kelly  v. 
New  York,  11  N.  Y.  432  [blasting  in 


a  street  by  a  contractor;  negligence  of 
contractor's  workmen ;  city  not  liable]. 
See  Storrs  v.  Utica,  17  N.  Y.  104; 
Creed  v,  Hartman  29  Id.  591 ;  Brusso 
V,  Buffalo,  90  Id.  679;  Herrington  v, 
Lansingburgh,  36  Hun,  598  [plain- 
tiff^s  horses  frightened  by  a  blast,  fired 
by  contractor  in  building  sewer]; 
Treadwell  v.  New  York,  i  Daly,  123 
[contractor  by  negligent  work  on 
school-house,  injured  work  of  another 
contractor;  city  not  liable  to  latter]; 
Reed  v,  Allegheny,  79  Penn.  St  300 
[city  not  liable  for  trespass  of  contractor 
in  throwing  dirt«  gravel  and  stone  on 
plaintifi*s  land,  while  grading  a  street]. 
See  School  District  v,  Fuess,  98  Penn. 
St  600. 

*  Storrs  V.  Utica,  17  N.  Y,  104; 
Brusso  V.  Buffalo,  90  Id.  679;  Hawx- 
hurst  V.  New  York,  43  Hun,  588; 
Vogel  V.  New  York,  92  N.  Y.  19; 
where  Earl,  J.,  said:  **The  excava- 
tions were  made  by  agencies  put  in 
motion  by  the  city,  in  the  execution 
of  a  contract  for  it,  upon  its  land.  The 
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liability  for  the  consequences  of  a  breach  of  its  duty,  for 
example,  to  maintain  the  public  streets  so  as  to  be  rea- 
sonably safe  for  travel,  by  the  fact  of  having  contracted 
with  another  for  the  performance  of  such  duty.* 

§  299.  Corporate  liability  for  authorized  wrongful  acts  of 
agents,— The  liability  of  a  municipal  corporation  for  the 
acts  of  its  officers  and  agents  is  governed  by  the  same 
rules  which  determine  the  liability  of  any  other  master 
or  principal.  To  establish  the  corporation's  liability  for 
the  act  of  its  agent,  it  is  necessary,  of  course,  to  show 
that  the  act  was  either  expressly  or  impliedly  author- 
ized by  it,  or  by  some  branch  of  its  government  hav- 


excavations  were  not  necessarily  dam- 
aging to  the  plaintiff.  If  the  work  had 
been  carried  to  completion  in  a  rea- 
sonable time,  no  serious  damage 
would  have  been  done ;  but  the  dam- 
age came  because  the  excavations 
were  needlessly,  negligently  and  heed- 
lessly suffered  to  remain  in  the  street 
for  an  unreasonable  length  of  time, 
and  for  that,  responsibility  attached  to 
the  city.*'  In  Circleville  v.  Needing  (41 
Ohio  St.  465),  a  city  contracted  for  the 
construction  of  a  cistern  20  feet  deep  in 
a  street.  The  corporation  did  not  re- 
serve or  exercise  any  cotitrol  or  direc- 
tion over  the  manner  of  doing  the  work 
except  to  see  that  it  was  done  accord- 
ing to  specifications  which  were  a  part 
of  the  contract.  While  the  cistern  was 
in  course  of  construction,  there  was 
no  fence  around  it,  and  it  was  covered 
partly  with  three  inch  plank  and  partly 
with  one  inch  pine  boards.  It  had 
been  left  incompleted  and  there  were 
some  8  inches  ot  snow  over  it  at  the 
time  plaintiff's  horse,  being  driven 
along  the  street,  fell  through  the  cov- 
ering and  was  killed.  Held,  the  city 
was  liable.  S.  P.  Cincinnati  v.  Stone, 
5  Ohio  St.  38;  Harrisburgh  v,  Tay- 
lor,  87  Penn.  St  216;  Harrison  v, 
Collins,  86  Id.  153;  Painter  v,  Pitts- 


burgh, 46  Id.  221 ;  St.  Paul  v.  Sdtz, 
3  Minn.  297 ;  Welsh  v,  St.  Louis,  73 
Mo.  71 ;  Springfield,  v,  Le  Claire,  49 
111.  476;  Scanmion  v,  Chicago,  25  Id. 
424 ;  Palmer  v,  Lincoln,  5  Neb.  136; 
James  v.  San  Francisco,  6  CaL  529 
[city  held  liable] ;  Seneca  Falls  v.  Za- 
linski,  8  Hun,  571 ;  Lockwood  v.  New 
York.  2  Hilt.  66;  Brooks  v.  Somer- 
ville,  106  Mass.  271. 

*  In  Wilson  v.  Wheeling  (19  W. 
Va.  323),  a  dangerous  excavation  was 
made  in  a  city  street,  by  a  contractor, 
in  building  a  sewer.  The  contractor 
had  stipulated  that  he  would  take 
proper  care,  and  would  be  liable  for 
accidents  occurring  by  his  neglect 
The  excavation,  by  the  negligence  of 
the  contractor,  was  left  open  and 
unguarded  at  night,  and  an  accident 
occurred.  Held  the  city  was  liable. 
S.  P.  Dressell  v.  Kingston,  32  Hun, 
533 ;  Groves  v.  Rochester,  39  Id,  5 ; 
Pettengill  v.  Yonkers,  39  Id.  449 
[question  of  contractor's  n^ligence  in 
not  guarding  excavation  is  for  jury]; 
Logansport  v,  Dick,  70  Ind.  65; 
Welsh  V.  St.  Louis,  73  Mo.  71 ;  Broad- 
well  V,  Kansas  City,  75  Id.  213; 
Jacksonville  v.  Drew,  19  Fla.  106 ; 
Pearson  v,  Zable,  78  Ky.  170. 
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ing  jurisdiction  of  the  subject  to  which  the  act  relates ;  * 
or  that  it  was  done,  bona  fide^  in  pursuance  of  a  general 
authority  to  act  for  the  corporation  in  the  matter.*  A 
municipal  corporation  is,  therefore,  responsible  for  every 
act  of  its  officers,  however  unlawful,  committed  by  its 
express  command,  or  direct  authorization,  provided  the 
act  is  with  reference  to  a  subject-matter  of  which  the  cor- 
poration had  jurisdiction.*     Thus,  where  village-trustees, 


^  A  resolution  of  the  common 
council  directing  the  removal  of  ob- 
structions in  a  particular  street  is  not 
a  direction  to  the  city  officers  to  go 
beyond  the  limits  of  the  street  upon 
the  plaintiff's  premises,  and  there 
commit  a  trespass  (Hanvey  v,  Roches- 
ter, 35  Barb.  177). 

'  As  a  general  rule,  the  corpora- 
tion is  not  responsible  for  the  unau- 
thorized and  unlawful  acts  of  its 
officers,  though  done  colore  officii ;  it 
must  appear  that  they  were  expressly 
authorized  to  do  the  acts  by  the  city 
government  or  that  they  were  done 
bona  fide  in  pursuance  of  a  general 
authority  to  act  for  the  city  on  the 
subject  to  which  they  relate;  or  that, 
in  either  case,  the  act  was  adopted 
and  ratified  by  the  corporation ''  (per 
Shaw,  C.  J.,  Thayer  v.  Boston,  19 
Pick.  516  [city  liable  for  the  acts  of 
its  officers  having  general  authority 
over  its  streets,  in  erecting  fences  and 
building  a  passage-way  leading  to 
plaintiffs  premises,  cutting  off  access 
to  it]) ;  S.  P.  Chicago  v.  McGraw,  75 
111.  566;  Sherman  v,  Grenada.  51  Miss. 
186.  In  Gilmartin  v.  New  York  (55 
Barb.  239),  the  city's  park-keeper  and 
gardener,  in  attempting  to  take  down 
a  liberty-pole  in  a  public  park,  which 
had  become  dangerous,  did  it  so  negli- 
gently that  it  broke  a  telegraph  pole 
which  fell  upon  and  killed  a  person 
passing  on  the  street.  Held,  that  in 
taking  down  the  pole  the  park-keeper 


was  acting,  though  without  express 
orders,  within  the  scope  of  his  employ- 
ment, and  the  city  was  liable,  s.  P. 
Carman  v.  New  York,  14  Abb.  Pr.  301 
[plaintiffs  trees  cut  down  by  defend- 
ant's servants ;  defendant  liable  for  not 
properly  superintending  its  servants]. 
Otherwise,  where  the  liability  of  the 
town  is  statutory  (Wakefield  v,  New- 
port, 60  N.  H.  374,  where  the  flagstaff 
was  not  owned  by  the  town). 

'  In  Leman  v.  New  York  (5  Bosw. 
414),  the  common  council  had  au- 
thority to  change  the  grade  of  certain 
streets  only,  however,  on  the  consent 
of  two-thirds  of  the  abutting  owners. 
Having  made  a  change  of  grade  with- 
out such  consent.  Held,  the  city  was 
liable  to  an  abutting  owner  for  damage 
to  his  premises  in  consequence  of  such 
change.  ^*  The  trespass  and  damage 
were  the  acts  of  immediate  agents  of 
the  corporation  who  acted  under  its 
direct  authorization."  In  Browning 
V.Owen  county  (44  Ind.  11),  county 
commissioners  were  authorized  to 
bridge  a  stream  constituting  the 
boundary  between  two  counties  but 
only  on  the  concurrence  of  the  com- 
missioners of  both  counties.  Held, 
that  the  commissioners  of  one  of  such 
counties  having  built  a  bridge  without 
the  concurrence  of  the  other  county, 
exceeded  their  powers;  the  county 
therefore  was  not  liable  for  destroying 
a  ferry-franchise  by  building  the  bridge 
across  such  a  stream.  See  ante,  §  145, 
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by  a  formal  resolution,  directed  their  highway-officers  to 
enter  upon  plaintiffs  premises,  and  remove  a  fence  there- 
from, the  act  of  the  officer  in  obeying  the  command  was 
held  to  be  a  trespass  for  which  the  corporation  was  liable, 
no  matter  how  honestly  the  trustees  may  have  believed 
the  fence  to  be  an  encroachment  upon  the  highway.^  On 
the  same  principle,  where  a  city-council,  having  exclusive 
jurisdiction  and  control  of  its  streets,  authorizes  a  third 
person  to  make  an  illegal  use  of  them,  though  under  a 
mistaken  notion  of  the  extent  of  its  powers,  the  city  is 
liable  for  the  consequences  of  such  illegal  use.*  So  a  city 
corporation  having  authority  to  collect  assessments  legally 
levied,  is  liable  for  the  acts  of  its  officer  in  collecting  an 
assessment  illegally  levied.* 


and  post^  §  300.  An  action  lies  against 
a  city  by  the  owner  of  land  through 
which  its  agents  have  unlawfully  made 
a  sewer  (Hildreth  v,  Lowell,  1 1  Gray, 
345 ;  see  Flagg  v.  Worcester,  1 3  Gray, 
601).  Compare  Donnelly  v,  Tripp,  12 
R.I.97.  For  ministerial  acts  necessarily 
involved  in  the  performance  of  a  duty 
prescribed  by  a  municipal  ordinance, 
done  by  the  direction  and  for  the 
benefit  of  the  corporation,  but  which 
by  negligence  or  willfulness  produce 
unnecessary  damage,  the  corporation 
is  liable  (Danbury,  &c.  R.  Co.  v,  Nor- 
walk,  37  Conn.  109).  Compare  Odell 
V,  Schroeder,  58  111.  353. 

*  Lee  V,  Sandy  Hill,  40  N.  Y.  442 ; 
S.  P.  Buffalo,  &c.  Turnpike  Co.  v, 
Buffalo,  58  N.  Y.  639 ;  aff'g  i  T.  & 
C.  537  [tortiously  taking  possession 
of  private  bridge];  Woodcock  v, 
Calais,  66  Maine,  234;  Sherman  v, 
Grenada,  51  Miss.  187  [street  commi&> 
sioners  entered  private  grounds  and 
removed  soil  to  repair  the  streets; 
city  not  liable]. 

*  *'The  question  is  whether  the 
city  had  authority  to  permit  the  act  in 


question.  If  such  power  did  not  exist 
the  permission  given  could  well  be 
styled  negligence,  for  which  the  city 
should  be  held  responsible.  Unless 
the  city  can  shield  itself  by  reason  of 
its  authority  in  the  premises,  the  per- 
mission constituted  negligence.  It  is 
suggested  that  the  act  ot  the  city 
council  being  without  authority  the 
city  is  not  responsible  for  any  conse- 
quences resulting  therefrom.  The 
city  had  jurisdiction  of  the  subject- 
matter,  that  is  of  the  streets,  and 
could  only  act  in  relation  thereto 
through  its  council..  The  latter  had 
control  of  the  streets  of  the  city,  but 
were  mistaken  as  to  the  extent  of  their 
authority.  The  particular  thing  the 
council  authorized  to  be  done,  was 
illegal,  and  we  think  the  city  is  re- 
sponsible for  the  consequences  re- 
sulting therefrom  "  (Stanley  v,  Daven- 
port, 54  Iowa,  463). 

8  Howell  V,  Bufi^o,  15  N.  Y.  512. 
Otherwise,  in  Massachusetts  (Perley 
V,  Georgetown,  7  Gray,  464).  To 
render  a  municipal  corporation  liable 
for  an  unlawful  levy  and  sale  of  prop- 
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§  300.  Acts  beyond  corporate  power  to  authorize  or  ratify. 
— It  does  not  follow  from  the  foregoing  rule  that  a  cor- 
poration is  responsible  for  every  act  done  by  the  command 
or  under  the  authorization  of  its  council  or  other  govern- 
ing body.  A  common  council's  powers  are  limited  and 
defined  by  law,  and  it  can  no  more  transcend  them  than 
an  agent  in  any  other  case  can  do  so,  and  bind  his  principal 
beyond  the  scope  of  the  authority  conferred  upon  hira.^ 
A  common  council,  for  example,  has  no  authority  under  a 
general  charter-power  to  remove  nuisances,  to  direct  the 
removal  of  a  person  sick  of  an  infectious  or  contagious  dis- 
ease from  his  own  house  without  his  consent,  or  to  forcibly 
take  and  occupy  another's  house  as  a  pest-house.*     So  it 


erty  to  pay  a  tax,  it  must  be  shown 
that  the  acts  of  the  collector  were 
authorized  by  the  corporation,  or  were 
subsequently  ratified  by  it,  in  such  a 
manner  as  to  make  it  liable  ad  initio 
(Everson  v.  Syracuse,  100  N.  Y.  577). 
*  Hanvey  v,  Rochester,  35  Barb. 
177  ;  Chicago  v.  Turner,  80  111.  419. 
*'  The  trustees  of  a  village  in  executing 
the  duties  imposed  upon  them  by  the 
charter,  act  as  agents  of  the  corpora- 
tors»  and  the  latter  can  be  bound  only 
when  the  trustees  act  within  the  scope 
of  their  power*'  (per  Nelson,  J., 
Cuyler  v,  Rochester,  12  Wend.  165 
[city  held  not  liable  for  the  damages 
caused  by  the  widening  of  a  street,  on 
the  ground  that  the  whole  proceeding 
was  a  nullity,  for  want  of  jurisdiction 
to  make  the  alteration]);  Cavanagh 
V,  Boston,  139  Mass.  426  [city  not 
liable  for  work  done  .negligently  or 
otherwise  under  a  supposed  authority 
of  illegal  and  void  votes  of  common 
council].  See  McCarthy  v.  Boston, 
135  Mass.  197  [superintendent  of 
public  common  cutting  down  trees,  in 
a  street,  belonging  to  an  abutter]. 
Where  the  city  council  had  no  author- 
ity to  grade  an  avenue,  a  property 
owner  whose  lot  was  injured  by  the 


change  in  grade,  has  no  remedy 
against  the  city  (Horn  v,  Baltimore, 
30  Md.  218). 

>  Boom  V.  Utica,  2  Barb.  104. 
There,  the  common  council  ordered 
one  of  its  members  to  procure  a  place 
and  remove  a  family  (having  small  pox) 
to  it.  The  officer  took  possession  of 
plaintiff's  unoccupied  house  and  moved 
the  family  into  it,  without  his  consent 
and  against  his  will.  Held,  that  the  city 
was  not  liable.  There  being  nothing 
in  the  charter  or  any  statute  conferring 
upon  the  common  council  any  of  the 
powers  of  a  board  of  health,  it  had  no 
power  to  order  the  forcible  seizure  of 
a  person's  house  and  its  occupation  as 
a  pest-house,  without  his  consent  and 
against  his  will.  The  direction  of 
the  common  council  to  one  of  its 
members  being  wholly  unauthorized, 
did  not  make  the  city  responsible  for 
the  act  of  the  officer  though  done 
colore  officii  (lb.).  In  Barbour  v, 
Ellsworth  (67  Maine,  294),  a  city  was 
held  not  liable  for  the  acts  of  its  of- 
ficers in  their  officiate  capacity  in 
carrying  a  healthy  person,  together 
with  sick  ones,  to  a  small-pox  hos- 
pital, where  he  contracted  the  disease. 
See  ante,  §  260. 
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is,  strictly  speaking,  no  part  of  the  proper  business  of  a 
municipal  corporation  to  call  meetings  of  citizens  to  con- 
sider political  or  philanthropical  matters,  or  to  inaugurate 
celebrations  in  which  its  officers  take  part.  For  the  acts 
of  its  officers  in  such  undertakings,  it  is  not  responsible, 
they  being  done  with  respect  to  matters  unconnected  with 
the  purposes  of  the  corporation,  and  wholly  outside  the 
course  of  such  officer's  employment.^  There  is  respect- 
able authority  for  holding  that  a  particular  act,  operating 
injuriously  to  an  individual,  though  not  authorized  by  the 
city,  by  any  previous  delegation  of  power,  general  or  special, 
yet  may,  by  subsequent  adoption  and  ratification,  become 
the  act  of  the  corporation  so  as  to  render  it  liable  therefor.* 
But  this  cannot  apply  to  the  case  of  an  act  wholly  outside 
the  scope  of  powers  of  the  corporation.  A  city  cannot 
by  subsequent  ratification  make  good  an  act  of  its  agent, 
which  legally  it  could  not  have  directly  empowered  him 
to  do.* 


^  A  committee  of  the  common 
council  appointed  to  make  arrange- 
ments for  a  centennial  celebration, 
called  out  a  part  of  the  fire  depart- 
ment to  take  part  in  a  parade.  One 
of  the  hose-carts,  while  being  driven 
rapidly  along  the  street  ran  over  and 
injured  plaintiff.  Held,  that  the  calling 
out  of  the  hose-cart  for  such  a  purpose 
was  not  authorized,  and  the  city  was 
not  liable  for  the  negligence  of  the 
driver  of  the  cart,  in  a  service  not  of  a 
public  nature  and  not  authorized  by 
law  (Smith  v.  Rochester,  76  N.  Y. 
506). 

*  Thayer  v,  Boston,  19  Pick.  511 ; 
McGarry  v.  Lafayette,  12  Rob.  [La.] 
668;  Ross  v,  Madison,  i  Ind.  281. 

*  Hodges  V.  Buffalo,  2  Denio,  no; 
Boom  V,  Utica,  2  Barb.  104;  Mitchell 
V,  Rockland,  52  Maine,  118.  In 
Boyland  v.  New  York  (i  Sandf.  27),  the 


plaintiff,  while  passing  through  a  park 
at  a  time  while  a  public  meeting  was 
being  held  at  the  call  of  the  corpora- 
tion to  consider  national  affairs,  was 
injured  by  the  discharge  of  a  cannon 
fired  by  some  person  in  the  locality. 
Held,  the  corporation  was  not  liable. 
Calling  a  public  meeting  of  the  citizens 
for  political  or  philanthropic  purposes, 
was  no  part  of  the  business  of  the 
corporation.  If  it  were  so,  the  persons 
who  fired  the  g^n  must  be  shown  to 
have  done  so  as  the  agents  of  the  cor- 
poration. See  Morrison  v.  Lawrence, 
98  Mass.  219;  Kavanagh?'.  Brooklyn, 
38  Barb.  232 ;  Halstead  v.  New  York, 
3  N.  Y.  430;  Peterson  v.  New  York, 
17  N.  Y.  449;  Hanvey  v.  Rochester, 
35  Barb.  177 ;  Richardson  v,  Crandall, 
47  Barb.  335.  A  town  will  not  be 
bound,  even  by  the  express  vote  of  the 
majority,  to  the  performance  of  con- 
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§301.  Action  over.— In  conclusion,  under  this  head,  it 
should  be  added,  that  although  a  municipal  corporation 
may  be,  either  at  common  law  or  under  the  statute,  pri- 
marily liable  for  injuries  occasioned  by  the  unsafe  condition 
of  its  highways,  the  ultimate  liability  may  rest  upon  a 
third  person  who  is  the  real  author  of  such  condition,  and 
who,  jointly  with  the  corporation,  may  be  liable  for  the 
damages  suffered  therefrom.  If  the  injured  person  elects 
to  proceed  against  the  corporation  solely,  and  recovers 
damages,  the  latter  has  an  action  over  against  the  original 
wrong-doer ;  *  provided  no  affirmative  fault  is  imputable  to 


tracts,  or  other  legal  duties,  not 
coming  within  the  scope  of  the  objects 
and  purposes  for  which  it  was  incor- 
porated (Stetson  V.  Kempton,  13  Mass. 
272;  Norton  v,  Mansfield,  16  Mass. 
48;  Parsons  V.  Goshen,  11  Pick.  396; 
Anthony  v.  Adams,  i  Mete.  284).  A 
municipal  corporation  cannot  be  held 
liable  under  a  contract  made  by  the 
municipal  ofRcers  in  violation  of  law 
(Fox  V.  New  Orleans,  12  La.  Ann.  1 54 ; 
Seibrecht  v.  New  Orleans,  Id.  496; 
Perkins  v,  Lawrence,  136  Mass.  305 ; 
Baltimore  v.  Eschback,  18  Md.  276; 
Baltimore  v.  Porter,  Id.  284 ;  State  v, 
Kirkley,  29  Id.  85).  The  fact  that  the 
city  appeared,  by  its  solicitor,  to  de- 
fend an  action  brought  against  it  for 
an  assault  and  battery  by  one  of  its 
police  officers,  does  not  amount  to  a 
ratification  of  the  act  of  the  officer 
(Buttrick  v.  Lowell,  i  Allen,  172).  In 
Perley  v.  Georgetown  (7  Gray,  464),  a 
town  was  held  not  liable  for  arrest 
and  imprisonment  by  its  collector,  for 
non-payment  of  taxes  illegally  included 
in  his  warranty  and  since  abated, 
though  it  afterwards  paid  the  collec- 
tor's fees  for  serving  the  warrant,  and 
the  charges  of  imprisonment. 

^  Chicago  V,  Robbins,  2  Black,  418; 
4  Wall.  679;  Rochester  v.  Montgom- 
ery, 72  N.  Y.  65 ;  Gridley  v,  Bloom- 


ington,  68  111.  47    [unguarded    area 
made  by  lot-owner] ;  Severin  v,  Eddy, 
52  111.  189.     The  town  must  be  shown 
to  have  been  legally  liable  for  the  in- 
jury (Fahey  v.  Harvard,  62  111.  28; 
Centerville  v.  Woods,   57  Ind.    192 
[approving  text]).     It  makes  no  dif- 
ferense  that  the  work  was  done  with 
the  consent  or  license  of  the  corpora- 
tion (Wilson  V.  Watertown,  3  Hun, 
508;  Seneca  Falls  v,  Zalinski,  8  Id. 
571),  for  a  license  to  make  the  excava- 
tion is  not  a  license  to  leave  it  open 
and  unguarded,  and  no  such  license 
will  be  presumed  (Chicago  v  Robbins, 
2  Black,  418,  overruling  Scammon  v, 
Chicago,  25  111.  424) ;  Davis,  J.,  in  that 
case  (2  Black,  418),  said:     *'No  li- 
cense can  be  presumed  from  the  city  to 
leave  the  area  open  and  unguarded, 
even  a  single  night.    The    privilege 
extended  to  the  defendant  was  for  his 
benefit  alone,  and  the  city  derived  no 
advantage  from  it,  except  incidentally. 
The  defendant  impliedly  agreed  with 
the  city  that  if  he  was  permitted  to 
dig  the  area  for  his  own  benefit,  he 
would  do  it  in  such  a  manner  as  to 
save  the  public  from  danger,  and  the 
city  from  harm.     And  he  cannot  now 
say  that  *  true  it  is,  you  gave  me  per- 
mission to  make  the  area,  but  you 
neglected  your  duty  in  not  directing  me 
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it,  as  between  itself  and  the  author  of  the  wrong,^  This 
is  not  a  case  of  two  joint  wrong-doers,  one  of  whom  can- 
not have  contribution  from  the  other.  Likewise,  where 
two  cities  or  counties  are  equally  technically  in  fault,  and 
jointly  liable  for  the  non-repair  of  a  highway,  the  one 
which  is  compelled  to  pay  damages  for  the  omission  to 
repair,  may  recover  contribution  from  the  other.*  But  a 
municipal  corporation  cannot  recover  from  its  contractor 
damages  which  it  has  been  compelled  to  pay  to  a  person 
suffering  injuries  from  the  contractor's  neglect  to  guard 
against  accidents  while  prosecuting  a  public  work,  unless 
the   contract   bound    him  to    do   so.*       But   where   the 


how  to  make  it,  and  in  not  protecting 
it  when  in  a  dangerous  condition.'  If 
this  should  be  the  law,  there  would  be 
an  end  to  all  liability  over  to  municipal 
corporations,  and  their  rights  would 
have  to  be  determined  by  a  different 
rule  of  decisions  from  the  rights  of 
private  persons/*  Compare  Inde- 
pendence V,  Jakel»  38  Iowa,  427  [de- 
fective side-walk  made  by  lot-owner] ; 
Ottawa  z/.  Parks,  43  Id.  119  [excava- 
tion, in  street  by  lot-owner].  A  city, 
compelled  to  pay  damages  for  injuries 
resulting  from  a  defective  sidewalk  in 
front  of  an  abutting  lot,  cannot  re- 
cover against  the  owner  of  the  lot. 
The  city  had  authority  to  require  the 
owner  to  repair  the  sidewalk,  and  the 
owner  was  liable  in  damages  for  a 
failure  to  repair  the  sidewalk.  But 
this  does  not  make  the  owner  liable  to 
the  city  for  the  damages  it  has  been 
compelled  to  pay.  The  owner  is  here 
merely  the  agent  or  servant  of  the 
city  (Keokuk  v,  Keokuk,  53  Iowa, 
352 ;  Kirby  v,  Boylston  Market  Co., 
14  Gray,  249 ;  Flynn  v.  Canton  Co., 
40  Md.  312 ;  Fulton  v.  Tucker,  3  Hun, 
529).  See  also  Newbury  v,  Connecti- 
cut, &c.  R.  Co.,  25  Verm.  377 ;  Barber 
V,  Britton,  26  Id.  112 ;  Lowell  v,  Bos- 


ton, &c  R.Co.,  23  Pick.  24;  Lowell  V. 
Short,4Cush.  275;  Lowell  v.  Spauki- 
ing,  4  Id.  277;  Milford  v.  Holbrook, 
9  Allen,  17;  Wobum  v.  Hen- 
shaw,  1 01  Mass.  193,  and  other  cases 
collected    in    Dillon,  Munic.    Corp., 

S1034. 

*  Chatterlin  v.  Frankfort,  79  Ind 

547,  and  cases  supra.  But  compare 
Wobum  z/.  Boston,  &c.  R.  Co.,  109 
Mass.  283. 

*  Armstrong  county  v.  Clarion 
county,  GS  Penn.  St.  218.  See 
Perkins  v,  Oxford,  66  Maine,  545; 
Brown  v.  Fairhaven,  47  Verm.  386, 
Where  the  expense  of  keeping  a 
bridge  in  repair  is  imposed  by  statute 
upon  several  towns  and  a  railroad 
company  jointly,  with  a  provision  that 
the  municipal  authorities  of  one  of  the 
towns  shall  have  the  care  and  superin- 
tendence of  it,  and  shall  employ  all 
services  necessary  in  the  care  thereof, 
no  action  lies  against  such  town  in 
favor  of  the  railroad  company,  to  re- 
cover for  damages  sustained  by  the 
latter  in  consequence  of  a  defect  in 
the  bridge  (Maiden,  &c.  R.  Co.  v. 
Charlestown,  8  Allen,  245). 

«  Buffalo  V.  Holloway,  7  N.  Y.  493; 
affirming  S.  C,  14  Barb.  loi.     In  that 
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contractor  had  failed  to  comply  with  the  notice  of  the 
city  to  remove  the  obstructions  in  the  street,  which  subse- 
quently caused  the  accident,  and,  on  action  brought 
against  the  city  by  the  person  injured,  notice  of  the  action 
was  given  him,  with  a  claim  that  he  would  be  held  liable 
to  indemnify  against  any  recovery  therein,  a  judgment 
against  the  city  is  conclusive  in  an  action  over  by  the 
city,  both  as  to  the  city's  liability  to  the  person  injured, 
and  as  to  any  other  matter  which  might  have  been  urged 
as  a  defense,  including  the  contributory  negligence  of  the 
injured  person  ;  provided  it  is  shown  that  the  contractor 
unlawfully  created  or  negligently  left  the  obstruction/ 


case  a  person  was  injured  by  falling 
into  a  public  sewer  in  course  of  con- 
struction by  a  contractor,  and  by  him 
left  unguarded.  Held,  that  unless  the 
contract  imposed  upon  the  contractor 
the  duty  of  putting  up  barriers,  &c., 
and  protecting  passengers  against 
injury  by  accident,  no  action  lay. 
Otherwise  it  was  the  duty  of  the  city 
to  do  this,  and  it  was  their  neglect  that 
it  was  not  done. 

^  Rochester  v.    Montgomery,  72 


N.  Y.  65.  In  Massachusetts,  it  is 
held  that,  a  municipal  corporation 
is  not  in  pari  delicto  with  one  who 
contracts  with  it  to  do  a  public 
work,  and  may  recover  of  him  the 
amount  recovered  against  it  by  one 
injured  in  consequence  of  his  negli- 
gent performance  of  the  work,  he 
having  been  notified  of  the  suit  and 
had  an  opportunity  to  defend  it,  or 
assist  it  in  the  defense  (Campbell  v, 
SomerviUe,  1 14  Mass.  334). 
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§302.  Immunity  of  political  officers.— For  our  present 
purpose,  civil  offices  may  be  conveniently  classified  as 
political,  judicial,  and  ministerial^  The  functions  of  the 
first  class  are  performed  by  the  executive  and  legislative 
departments  of  government,  and  by  a  variety  of  subordi- 
nate governmental  officers  and  administrative  agents,  who 
owe  duties,  in  the  exercise  of  their  trusts,  to  the  public, 
and  to  the  public  alone,  and  who,  consequently,  are  not 
answerable  to  individuals,  either  for  a  failure  to  perform 
or  for  a  negligent  performance  of  such  public  duties, 
where  no  corruption  or  malice*  is  imputable,  and  they 
keep  strictly  within  the  limits  of  their  powers.  We  have 
already  stated  and  illustrated  the  rule  that  such  officers, 
exercising  the  governmental  powers  of  the  state,  and  rep- 


*  See  Waldo  v,  Wallace,  12  Ind. 
569. 

>  In  Sutherland  v,  Murray,  cited 
in  Johnston  v.  Sutton  (i  T.  R.  538), 


an  action  in  the  case  was  held  to  lie 
against  a  governor  for  maliciously 
suspending  another  from  a  civil  office. 
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resenting  its  sovereignty,  enjoy  the  state's  immunity  from 
private  prosecution  for  a  neglect  to  exercise  such  powers, 
as  well  as  for  the  consequences  of  a  lawful  exercise  of 
them.* 

§  303.  Immunity  of  judicial  officers.— Courts  of  justice 
are  a  necessary  part  of  the  machinery  of  government :  they 
are  created  to  preserve  peace  and  maintain  order  in  society, 
and  this  they  attempt  to  accomplish  by  doing  justice  be- 
tween individuals,  and  protecting  personal  and  property 
rights.  The  object  of  their  creation  being  public,  their 
duties,  in  deciding  controversies  between  individuals,  are 
public.  If  a  judge  fails  to  do  justice  in  a  particular  case, 
he  violates  a  public  duty  for  which  he  is  answerable  to  the 
public  by  impeachment  or  otherwise ;  but  the  individual 
suitor,  who  may  have  suffered  loss  by  such  a  violation  of 
duty,  has  no  legal  remedy;  his  particular  controversy 
being  only  the  occasion  of  the  wrong  done  to  the  pub- 
lic. Judges  of  courts  of  record  are,  therefore,  never  ac- 
countable in  damages  for  their  judicial  acts  *  within  their 


1  See  anie^  %%  252,  253. 

'  Judicial  offices  are  those  which 
relate  to  the  administration  of  justice. 
Ministerial,  are  those  which  give  the 
officer  no  power  to  judge  of  the  matter 
to  be  done,  and  require  him  to  obey 
the  mandates  of  a  superior  (Waldo  v. 
Wallace,  12  Ind.  569).  A  "  judicial " 
act  is  one  which  emanates  from  a 
judge,  as  such,  or  proceeds  from  a 
court  of  justice ;  an  act  performed  by 
a  court  touching  the  rights  of  parties 
brought  before  it  by  voluntary  appear- 
ance or  by  acts  of  ministerial  officers 
(Re  Cooper,  22  N.  Y.  82;  Floumoy  v. 
Jeffersonville,  17  Ind.  173).  A  "  min- 
isterial "  act  or  duty  is  one  done  under 
orders  of  a  superior;  a  simple,  definite 
duty,  with  respect  to  which  nothing  is 
left  to  discretion  (Friedman  v,  Mathes, 
8  Heisk.  502 ;  Mississippi  v,  Johnson, 
4  Wall.  498}.  A  ministerial  act  may  be 


defined  to  be  one  which  a  person  per- 
forms in  a  given  state  of  facts,  in  a  pre- 
scribed manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  re- 
gard to,  or  the  exercise  of,  his  own  judg- 
ment, upon  the  propriety  of  the  acts 
being  done.  Acts  done  out  of  court, 
in  bringing  parties  into  court,  are,  as  a 
general  proposition,  ministerial  acts 
(Pennington  v,  Streight,  54  Ind.  377). 
See  generally  Kemp  v.  Neville,  10  C. 
B.  N.  S.  523;  Fray  v,  Blackburn,  3 
Best  &  S.  576;  Yates  v.  Lansing,  5 
Johns.  282 ;  9  Id.  395 ;  Vanderheyden 
V,  Young,  II  Id.  150;  Moorz/.  Ames, 
3  Caines,  170;  Tompkins  v.  Sands,  8 
Wend.  468;  Pratt  v,  Gardner,  2  Cush. 
68 ;  Dillingham  v.  Snow,  5  Mass.  547 ; 
Briggs  v^  Wardwell,  10  Id.  356;  Lin- 
coln V.  Hapgood,  II  Id.  350;  Evans  z/. 
Foster,  i  N.  H.  374;  Young  v.  Herbert, 
2  Nott  &  M.  172;  Ely  V.  Thompson, 
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jurisdiction,^  even  if  they  act  corruptly  or  oppressively,* 
they  being  in  such  case  impeachable  only.  This  principle, 
as  was  said  by  a  very  eminent  judge,®  "has  a  deep  root  in 
the  common  law."  It  is  to  be  found  in  the  earliest  judicial 
records,  and  it  has  been  steadily  maintained  by  an  uninter- 
rupted current  of  deciisions  ever  since. 


3  A.  K.  Marsh.  76;  Little  v,  Moore, 
I  South,  82;  Lining  v.  Bentham,  2 
Bay,  I ;  Brodie  v.  Rutledge,  2  Id.  69; 
Amblea  v.  Church,  i  Root,  211.  No 
action  will  lie  against  a  judge  of  pro- 
bate for  negligently  appointing  a  bank- 
rupt as  guardian  for  an  infant,  and 
neglecting  to  take  security,  by  which 
the  infant  lost  his  estate  (Phelps  v. 
Sill,  I  Day,  315;  Smith  v.  Trawl,  i 
Root,  165).  In  Kinnison  v.  Carpenter 
(9  Bush,  599),  a  county  judge  who  ap- 
proved and  accepted  a  guardian^s  bond, 
prepared  by  the  county  clerk,  who 
omitted  to  fill  up  the  necessary  blanks 
in  the  form,  was  held  liable  to  the 
ward.  Under  Ala.  Code,  a  judge  is 
liable  to  a  penalty  for  the  issuance  of 
a  marriage  license  to  a  minor  without 
obtaining  consent  of  parents,  even 
though  the  license  was  issued  by  a 
clerk  without  the  knowledge,  and  con- 
trary to  the  general  instructions,  of 
the  judge  (Wood  v»  Famell,  50  Ala. 
546).  The  error  of  a  judge,  in  deter- 
mining that  an  affidavit  charged  an 
offense  under  a  statute,  and  thereupon 
causing  the  accused  to  be  arrested  on 
warrant,  is  not  actionable  (Busteed  v. 
Parsons,  54  Ala.  393). 

^  Houlden  v.  Smith,  14  Q.  B.  841, 
852.  In  that  case,  Patteson,  J.,  said: 
'*  Although  it  is  clear  that  the  judge 
of  a  court  of  record  is  not  answerable 
at  common  law  in  an  action  for  an 
erroneous  judgment,  or  for  the  act  of 
any  officer  of  the  court  wrongfully 
done,  not  in  pursuance  of,  though 
under  color  of  a  judgment  of  the  court, 
yet  we  have  found  no  authority  for 


saying  that  he  is  not  answerable  in  an 
action  for  an  act  done  by  his  command 
and  authority  when  he  has  no  juris- 
diction." But  that  was  an  action 
against  the  judge  of  a  county  court 
And  see  Cunningham  v,  Bucklin,  8 
Cow.  178;  State  v.  Campbell,  2  Tyler, 
182;  Weaver  v.  Devendorf,  3  Denio, 
117;  Taylor  V.  Moffatt,  2  Blackf.  30$. 
See  notes  on  judicial  liability  in  18 
Am.  Dec.  440,  and  24  Id.  50. 

•  The  exemption  extends  to  willful 
and  malicious  acts  (Rains  v.  Simpson, 
50  Tex.  495).  The  United  States 
Supreme  Court  seems  to  have  for- 
merly thought  (in  Randall  v.  Brigfaam. 
7  Wall.  523),  that  this  question  was 
debatable;  but  in  Bradley  v,  Fisher 
(13  Wall.  335),  that  court  laid  down 
the  rule  that  judges  of  courts  of  record 
of  superior  or  general  jurisdiction  are 
not  liable  to  civil  action  for  judidal 
acts  even  when  in  excess  of  jurisdic- 
tion, and  done  maliciously  or  cor- 
ruptly ;  but  for  acts  done  in  clear  ab- 
sence of  all  jurisdiction  over  the  sub- 
ject-matter they  will  be  held  liable. 

«  Per  Kent,  C.  J.,  in  Yates  v. 
Lansing  (9  Johns.  395),  by  whom  the 
authorities  are  fully  stated  and  com- 
mented upon.  In  this  case,  the  Chan- 
cellor having  committed  a  person  for 
malpractice  and  contempt,  and  having, 
after  such  person's  dischaige  on  kaheas 
corpus^  issued  by  a  judge  of  the  Su- 
preme Court,  recommitted  him,  it  was 
held  that  the  Chancellor  was  not  liable 
to  the  penalty  provided  in  the  kaheas 
corpus  act. 
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§  304.  Test  of  judicial  character  of  act— In  applying  the 
foregoing  principle,  the  test  is  not  whether  the  judge  had 
the  judicial  character,  or  whether  the  act  was  unlawful,  or 
exceeded  the  jurisdiction,  or  was  malicious  or  corrupt,  but 
whether  the  judge  while  doing  it,  had  jurisdiction  of  the 
person,  and  of  the  subject-matter;  and  "jurisdiction  of 
the  subject-matter "  does  not  require  proof  of  particular 
facts  establishing  a  cause  of  action  in  the  individual  case, 
but  means  that  the  general  or  abstract  question  involved 
was  within  his  judicial  power.  The  extent  to  which  a 
jurisdiction  vested  in  a  judge  shall  be  exercised,  is  a  ques- 
tion for  his  determination,  and  for  the  determination  he 
makes,  he  is  not  personally  liable.^ 

§  305.  Acting  knowingly  without  jurisdiction.— It  will  be 
seen  that  the  only  limitation  to  the  judicial  privilege  is 
that  the  acts  of  the  judge  should  have  been  done  within 
his  jurisdiction.*  And  this  limitation  even  is  not  restricted 
to  judges  of  the  superior  courts.  A  judge  of  an  inferior 
court  of  record  is  not  liable  for  a  want  of  jurisdiction 
unless  the  defect  was  one  of  which  he  knew,  or  ought  to 


^  Lange  v,  Benedict,  73  N.  Y.  12. 
In  that  case,  the  judge  holding  a  Cir- 
cuit Court  before  which  Lange  was 
convicted  of  an  offense,  punishable 
under  act  of  Congress  by  fine  or  im- 
prisonment, sentenced  him  to  fine  and 
imprisonment.  Lange  paid  the  fine, 
and  then  applied  by  habeas  corpus  for 
a  discharge  from  the  imprisonment. 
The  application  was  heard  by  the 
same  judge,  who  vacated  the  entire 
sentence,  and  sentenced  the  accused 
anew  to  imprisonment.  Further  pro- 
ceedings in  behalf  of  the  accused  re- 
sulted in  a  decision  by  the  United 
States  Supreme  Court  that  the  re- 
sentence was  unauthorized ;  and  Lange 
was  then  discharged.  He  then  brought 
suit  to  recover  damages  from  the  judge. 


Held,  that  the  action  was  not  main- 
tainable. Though  the  re-sentence  was 
unlawful,  yet  the  judge  had  author- 
ity to  adjudicate  upon  the  question 
whether  it  was  lawful  or  not ;  and  if 
SQ,  an  erroneous  adjudication  was  an 
error  to  be  redressed  by  review,  not  a 
personal  wrong  to  be  redressed  by 
action.  For  the  history  of  this  im- 
portant case,  see  18  Wall.  163  [dis- 
charging Lange  from  imprisonment 
under  the  second  sentence] ;  8  Hun, 
362  [decision  of  the  state  Supreme. 
Court  denying  him  a  right  of  action], 
and  99  U.  S.  68  {dismissing  a  writ  of 
error  taken  to  revise  the  decision  of 
the  Court  of  Appeals]. 

*  See  ante  p.  526,  note  i. 
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have  known*  If  the  facts  upon  which  the  jurisdictional 
question  was  determined  were  entirely  plain,  admitting  of 
no  doubt  of  a  want  of  jurisdiction,  he  is  liable.  It  is  an 
error  of  law  and  not  of  fact,^  But  where  the  alleged  facts 
of  the  case,  as  they  appear  in  evidence,  give  jurisdiction, 
he  is  protected,^  although  afterwards  they  turn  out  to  be 
false. 

§  306.  Liability  of  judges  of  courts  not  of  record. — The 
judicial  privilege  is  enjoyed  by  the  judges  of  inferior,  as 
well  as  by  those  of  superior,  courts.'  But  the  jurisdiction 
of  inferior  courts  is  necess2uily  special  and  limited  ;  there 
is  no  presumption  of  jiwisdiction  in  their  favor.*  Every 
such  tribunal  decides  at  its  peril ;  and  process  issuing 
therefrom  is  no  protection  to  the  court,  attorney  or  party 
or  to  the  officer  who,  however  innocently,  executes  it.'    It 


^  Houlden  v.  Smith,  14  Q.  B.  841. 
'*  It  is  clear,  therefore,  that  a  judge  is 
not  liable  to  trespass  for  want  of  juris- 
diction, unless  he  knew  or  ought  to 
have  known  of  the  defect ;  and  it  lies 
on  the  plaintiff  in  every  such  case  to 
prove  that  fact "  (per  Parke,  B.,  Calder 
V.  Hacket,  3  Moore  P.  C.  78).  In 
Watson  V,  Bodell  (14  Mees.  &  W. 
57),  it  was  assumed  that  the  want  of 
jurisdiction  was  known  to  the  defend- 
ant. In  Beaurain  v.  Scott  (3  Campb. 
388),  and  Smith  v.  Bouchier  (2  Str. 
993),  the  objections  to  the  jurisdiction 
were  apparent  on  the  face  of  the  pro- 
ceedings. 

•  Lowther  z/.  Radnor,  8  East,  113, 
119;  Gwinne  t/.  Poole,  2  Lutw.  App. 

935. 

•  People  V,  Stocking,  50  Barb.  573; 

Weaver  v.  Devendorf,  3  Denio,  117; 
Bailey  v,  Wiggins,  5  Harringt.  462.  In 
Miller  v,  Seare  (2  Wm.  Blackst. 
1 145),  DeGrey,C.  J.,  said,  in  speaking 
of  Commissioners  of  Bankrupts :  '*  The 
protection  in  regard  to  the  superior 


courts  is  absolute  and  universal ;  with 
respect  to  the  inferior,  it  is  only  whUe 
they  act  within  their  jurisdiction.^' 
And  see  Gamett  v,  Perrand,  6  Bam. 
&  Cr.  61 1 ;  Doswell  v.  Impey,  i  Bam. 
&  Cr.  169;  and  cases  cited  under  last 
section. 

*  Wiley  V,  Strickland,  8  Ind.  453; 
Williams  v.  Bower,  26  Mo.  601 ;  State 
V,  Hart  well,  35  Maine,  129;  Lane  v. 
Crosby,  42  Id.  327 ;  Call  v,  Mitchell, 
39  Id.  465.  Jurisdiction  cannot  be 
inferred  (Hersom's  Case,  39  Maine, 
476;  Matlock  V.  Strange,  8  Ind.  57. 
But  see  Mooney  v,  Williams,  15  Mo. 
442;  Wright  V.  Hazen,  24  Venn. 
143 ;  Nichols  v,  Thomas,  4  Mass.  232). 

*  Cablet'.  Cooper,  15  Johns.  157, 
per  Van  Ness,  J. ;  Blood  v,  Sayre,  17 
Verm.  609;  Doswell  z/.  Impey,  i  Bam. 
&  Cr.  169.  In  the  last  case,  Abbott, 
C.  J.,  said :  **  The  general  rule  of  law 
as  to  actions  of  trespass  against  per- 
sons having  a  limited  authority  is 
plain  and  clear.  If  they  do  any  act 
beyond  the  limit  of  their  authority, 
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is  laid  down,  however,  that  a  magistrate  is  not  liable  for 
anything  done  in  the  discharge  of  his  duty,  unless  he  is 


they  thereby  subject  themselves  to  an 
action  of  trespass :  but  if  the  act  done 
be  within  the  limit  of  their  authority, 
although  it  may  be  done  through  an 
erroneous  or  mistaken  judgment,  they 
are  not  thereby  liable  to  such  an  ac- 
tion.'' A  ministerial  officer  is  pro- 
tected in  the  execution  of  process 
wherever  there  is  jurisdiction  of  the 
subject-matter,  if  the  process  is  regu- 
lar on  its  face,  and  does  not  disclose 
the  want  of  jurisdiction  (Savacool  v. 
Boughton,  5  Wend.  170;  Parker  v. 
Walrod,  16  Wend.  514;  Earl  v. 
Camp,  16  Wend.  562;  Pierson  v. 
Gale,  8  Verm.  512 ;  Beach  v,  Furman, 
9  Johns.  229 ;  Lattin  v.  Smith,  Breese, 
361  ;  Nichols  v.  Thomas,  4  Mass. 
232).  This  rule,  however,  is  for  the 
protection  of  the  officer  only.  If  the 
process  is  void,  it  furnishes  no  pro- 
tection to  the  person  at  whose  suit  it 
was  issued  (Earl  v.  Camp,  16  Wend. 
562).  The  officer  may  stop  in  the 
execution  of  a  process  whenever 
he  becomes  satisfied  that  there  is  a 
want  of  jurisdiction;  and  in  a  suit 
for  neglect  of  duty,  he  may  show 
such  want  of  jurisdiction  in  defense 
(Id.).  But  where  an  inferior  court 
exceeds  its  jurisdiction,  its  warrant 
will  afford  no  protection  to  the  of- 
ficer serving  it,  if,  on  its  face,  it  ap- 
pears to  be  illegal,  or  is  known  to  be 
so  by  the  officer  (Campbell  v,  Webb, 
II  Md.  471  ;  Kelly  V.  Bemis,  4  Gray, 
83 ;  Reynolds  v.  Orvis,  7  Cow.  269 ; 
Evertson  v,  Sutton,  5  Wend.  281 ; 
Lewis  V.  Palmer,  6  Id.  367 ;  Merritt 
V.  Read,  5  Denio,  352;  Tate  v. 
Chambers,  3  Nott  &  M.  523;  Ed- 
wards V,  Ferris,  7  Carr.  &  P.  542). 
Where  a  justice  of  the  peace  issued  a 
warrant  of  arrest  on  a  criminal  charge, 


with  an  indorsement  thereon  direct- 
ing that  the  accused  should  be  com- 
mitted until  a  subsequent  day,  and  the 
constable  on  the  same  evening  ar- 
rested and  committed  the  accused 
without  first  bringing  him  before  the 
justice,  it  was  held  that  the  justice 
exceeded  his  authority,  and  that  both 
he  and  the  constable  were  liable  in 
trespass  (Pratt  V.  Hill,  16  Barb.  303; 
Revillz/.  Pettit,  3  Mete.  [Ky.]  314). 
A  justice  is  liable  to  one  arrested  un- 
der a  warrant  issued  under  a  statute 
adjudged  unconstitutional  (Kelly  v, 
Bemis,  4  Gray,  83).  If  a  magistrate 
proceed  unlawfully  in  issuing  process, 
he,  and  not  the  executive  officer,  is 
liable.  But  the  law  does  not  invoke 
the  aid  of  courts  to  punish  the  officer 
of  justice  for  trifling  errors  in  drawing 
up  legal  process  (Taylor  z^.  Alexander, 
6  Ohio,  144;  Wallsworth  v,  Mc- 
Cullough,  10  Johns.  93).  For  appli- 
cations of  the  rule  stated  in  the  text 
the  reader  is  referred  to  the  following 
cases:  Cohoon  v.  Speed,  2  Jones  [N. 
C]  Law,  133;  Piper  v,  Pearson,  2 
Gray,  120;  Clarke  v.  May,  2  Gray, 
410;  Adkinsz/.  Brewer.  3  Cow.  206; 
Schroepel  v,  Taylor,  10  Wend.  196; 
Vosburgh  v,  Welsh,  11  Johns.  175; 
Davis  V,  Marshall.  14  Barb.  96;  West 
V,  Small  wood,  3  Mees.  &  W.  418; 
Caudle  v,  Seymour,  i  Q.B.  889;  King 
V,  Bimie,  5  Carr.  &  P.  206;  Davis  v. 
Capper,  10  Bam.  &  Cr.  28 ;  Wedge 
V,  Berkeley,  6  Id.  663 ;  Rex  v.  Consta- 
ble, I  Q.  B.  894,  note;  Crepps  v, 
Durden,  Cowp.  640;  Cave  v.  Moun- 
tain, I  Man.  &  G.  257;  Doggett  v. 
Cook,  1 1  Cush.  262 ;  Rogers  v.  Mulli- 
ner,  6  Wend.  600 ;  Hoose  v,  Sherrill, 
16  Id.  33  ;  Craig  v,  Burnett,  32  Ala. 
728.     A  justice  of  the  peace  is  not 
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made  acquainted  with  all  the  circumstances  necessary  to 
enable  him  to  determine  when  called  upon  to  act^ 

§  307.  Acts  done  maliciously  or  in  bad  faith.— An  addi- 
tional qualification  is  attached  to  the  rule  of  judicial  priv- 
ilege as  applied  to  inferior  magistrates,  which  does  not 
apply  to  judges  of  courts  of  record,  and  that  is,  that  the 
act  complained  of,  though  judicial  and  within  the  juris- 
diction of  the  officer,  must  have  been  done  honestly  and 
in  good  faith?  Thus,  a  justice  of  the  peace,  who  unjustly 
and  maliciously  refuses  to  grant  an  appeal,®  or  maliciously 
grants  a  warrant  for  a  felony,  without  any  information,* 
or  maliciously  convicts  a  prisoner,**  is  liable  to  an  action. 


liable  at  suit  of  a  party  who  has  sus- 
tained injury  from  his  assuming  juris- 
diction erroneously,  but  in  good  faith 
(Morton  V.  Crane,  39  Mich.  526),  or 
from  his  failure  to  render  judgment 
within  the  number  of  days  aJlowed  by 
law  (Hoag  v,  Weston,  10  N.  Y.  Civ. 
Pro.  Rep.  92). 

»  Pike  z/.  Carter,  3  Bing.  78. 

*  The  rule  as  stated  in  the  cases  is 
almost  always  qualified  by  these  words. 
Thus  it  is  stated  that  a  justice  is  not 
liable  for  a  judicial  act  within  his  dis- 
cretion, unless  he  has  acted  from 
malicious^  impure  and  corrupt  m<h 
fives  (Gregory  v.  Brown,  4  Bibb,  28 ; 
M6rgan  v.  Dudley,  18  B.  Monr.  693; 
Bullitt  V.  Clement,  16  Id.  193;  Bevard 
V.  Hoffman,  18  Md.  479;  State  v. 
Campbell,  2  Tyl.  177;  Hetfield  v, 
T  jwslcy,  3  Greene,  [Iowa].  584;  Howe 
V,  Mason,' 14  lowa^  510).  A  judicial  of- 
ficer, acting  hofustfy,  is  not  liable  for  a 
mistake  of  the  law,  provided  he  has 
jurisdiction  (Briggs  v.  Wardwell,  10 
Mass.  356;  Lincoln  v,  Hapgood,  11  Id. 
350;  Dillingham  v.  Snow,  5  Id.  547; 
Colman  v,  Anderson,  10  Id.  105).  If  a 
justice  acts  corruptly,  he  can  be  made 
to    answer,    criminally    and    civilly 


(Garfield  v.  Douglass,  22  111.  100). 
But  compare  Irion  v.  Lewis,  56  Ala. 
190.  A  justice,  if  he  acted  Monestfy 
and  within  his  jurisdiction,  will  not  be 
liable  for  issuing  a  mittimus  upon 
which  the  plaintiff  was  imprisoned 
(Downing  v,  Herrick,  47  Maine,  462) ; 
nor  for  refusing  to  take  bail  on  a 
criminal  charge,  without  proof  of 
malice  {}Jniordi  V.  Fitzroy,  13  Q.  B. 
240).  For  a  refusal  or  n^lect  to 
assess  property,  an  assessor  is  liable 
only  to  a  penalty  of  $50;  though  for  a 
corrupt  refusal  he  may  be  indicted 
(People  V,  Campbell,  18  N.  Y.  Weekly 
Dig.  156). 

'  Hardison  v,  Jordan,  Cam.  & 
Nor.  512;  Tompkins  v.  Sands,  8 
Wend.  462;  Jones  v,  Werdcn,  12 
Gush.  132. 

*  Morgan  v.  Hughes,  2  T.  R.  225. 
See  Pratt  v,  Gardner,  2  Gush.  63; 
Wasson  v,  Canfield,  6  Blackf.  406. 

•  Burley  v,  Bethune,  i  Marsh.  220. 
But  it  is  not  enough  for  the  plaintiff,  in 
an  action  against  a  justice  for  a  ma- 
licious conviction,  to  show  that  he  was 
innocent.  He  must  show  want  of 
probable  cause  (lb.).  See  Davis  v. 
Capper,  10  Bam.  &  Cr.  28. 
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So  an  action  lies  against  a  justice,  who,  after  taking  time 
to  consider  a  case,  renders  judgment  against  a  party,  and 
deceitfully  conceals  the  fact  from  him  until  it  is  too  late  to 
appeal.^  But,  without  proof  of  fraud  or  evil  intent,  an 
action  will  not  lie  against  a  justice  for  negligence  or  care- 
lessness in  giving  to  a  party  about  to  prosecute  an  appeal, 
erroneous  information  as  to  the  amount  of  a  judgment 
rendered  by  him,  by  means  whereof  the  appeal  was  lost. 
The  giving  of  such  information  is  not  an  official  act,  and 
he  is  not  responsible  for  an  unintentional  mistake  therein.* 

§  308.  Officers  exercising  both  judicial  and  ministerial  func- 
tions.— Officers  whose  chief  functions  are  judicial  or  discre- 
tionary may  become  bound  to  the  performance  of  duties 
purely  ministerial  in  their  nature.  An  officer  may  be  said 
to  act  judicially  so  far  as  he  exercises  his  judgment  in  ref- 
erence to  the  manner,  time,  and  place  in  which  he  will  do 
a  certain  thing ;  yet  having  determined  upon  these,  or  hav- 
ing actually  entered  upon  the  execution  of  the  work,  he 
then  begins  to  act  ministerially.®  In  the  exercise  of  his 
discretionary  or  judicial  functions  he  is  exempted  from 
personal  liability  for  errors  and  mistakes  ;  in  executing  his 
purely  ministerial  functions,  he  is,  like  every  executive 
officer,  liable  for  the  consequences  of  his  negligence.*  Thus 
a   magistrate  may  be  called  upon  to  exercise  functions 


•  Neighbour  v.  Trimmer,  16  N. 
J.  Law,  58. 

•  Wickware  v.  Bryan,  11  Wend. 
545.  So  a  justice  is  not  liable  in  an 
action  for  a  false  return  on  an  appeal, 
without  proof  of  a  fraudulent  intent 
(Millard  v.  Jenkins,  9  Wend.  298). 

•  **  Duties  which  are  purely  minis- 
terial in  their  nature  are  sometimes  cast 
upon  officers  whose  chief  functions  are 
judicial.  When  this  occurs,  and  the 
ministerial  duty  is  violated,  the  officer, 
although  for  most  purposes  a  judge,  is 
still  civilly  responsible  for  such  mis- 


conduct "  (per  Beardsley,  J.,  Wilson  v. 
New  York,  i  Denio,  595).  See  also 
cases  cited,  ante^  under  §§  269,  270. 

^  A  judicial  officer  may  be  held 
liable  for  an  act,  or  refusal  to  act,  in 
the  discharge  of  a  ministerial  duty; 
and  the  distinction  is  that  when  the 
law  prescribes  and  defines  the  duty 
with  precision  and  certainty,  the  act 
is  ministerial ;  it  is  not  so  where  exer- 
cise of  discretion  or  judgment  is  in- 
volved (Rains  v,  Simpson,  50  Tex. 
495).    See  cases  under  §  302,  ante. 
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purely  ministerial,  such  as  the  issuing  of  process  in  the 
first  instance,^  issuing  execution  after  judgment,*  accepting 
an  appeal  bond,*  and  the  making  of  a  return  on  appeal,* 
all  of  which  are  ministerial  acts. 


1  Smith  V.  Trawl,  i  Root,  165 
[justice  issued  a  writ  of  replevin  with- 
out requiring  security].  And  see 
Rogers  v,  Mulliner,  6  Wend.  597.  If 
a  justice  issues  a  warrant  contrary  to 
the  constitution  or  in  a  matter  over 
which  he  has  no  jurisdiction,  and  the 
party  is  arrested,  the  justice  is  liable 
in  trespass  (Johnson  v,  Tompkins, 
Baldwin,  57  x»  and  see  Wheeler  z/. 
Nesbitt,  24  How.  544;  Holtzman  v, 
Robinson,  2  McArthur,  520). 

*  Percival  v,  Jones,  2  Johns.  Cas. 
49;  Taylor  v,  Trask,  7  Cow.  249; 
Voorhees  v,  Martin,  12  Barb.  508; 
Briggs  V,  Ward  well,  10  Mass.  356; 
Sullivan  z/.  Jones,  2  Gray,  570;  Tyler 
V.  Alvord,  38  Maine,  530;  Noxon  v. 
Hill,  2  Alien,  215.  But  where  a  jus- 
tice mistakenly  issued  an  execution 
returnable  in  sixty  days  instead  of 
ninety  days,  as  required  by  law, 
whereby  the  plaintiff  lost  his  debt; 
held  he  was  not  liable  (Wertheimer  v, 
Howard,  30  Mo.  420).  In  general,  a 
mere  irregularity  in  the  form  of  a 
commitment  will  not  form  the  sub- 
ject of  an  action  (Dicas  v.  Brougham, 
I  M.  &  Rob.  309).  Under  the  Ohio 
code,  the  remedy  against  a  justice  of 
the  peace  for  official  misconduct  is  by 
an  action  on  his  bond ;  and  it  must  be 
brought  against  all  the  obligors 
(Aucker  v,  Adams,  23  Ohio  St.  542). 
In  an  action  by  a  judgment-creditor 
on  the  official  bond  of  a  justice,  for 
failure  to  issue  an  execution,  the  dam- 
ages may  include  the  loss  incurred  by 
the  neglect,  though  exceeding  the 
amount  of  the  execution  (Gaylor  v. 
Hunt,  23  Ohio  St.  255). 

■  Tompkins  v.  Sands,  8  Wend. 
462.    See  Linford  v.  Fitzroy,  13  Q. 


B.  240.  Approving  of  an  appeal  bond 
was  held  a  judicial  act  in  Howe  v. 
Mason  (14  Iowa,  510);  and  it  has  been 
held,  in  Massachusetts,  that  no  action 
will  lie  for  an  error  in  judgment  in  ap- 
proving an  appeal  bond  in  a  form  not 
authorized  by  law,  and  therefore  in- 
valid (Chickering  v.  Robinson,  3  Gush. 
543 ;  Way  v,  Townsend,  4  Allen,  1 14). 
A  justice  who  neglects  to  make  the 
entry  on  his  docket  of  the  inventory 
required  by  law,  where  he  has  taken 
an  acknowledgment  of  a  personal 
mortgage,  is,  it  seems,  liable  for  the 
damage  occasioned  by  such  neglect 
(Harloe  v,  Birger,  30  111.  425).  The 
continuance  or  postponement  of  a 
cause  is  a  judicial  act  (Pratt  v.  Gard- 
ner, 2  Gush.  63 ;  see  Wheeler  v,  Nes- 
bitt, 24  How.  U.  S.  544).  All  the 
proceedings  which  a  justice  is  required 
to  perform,  from  the  commencement 
to  the  close  of  a  suit,  are,  it  seems,  to 
be  held  to  be  of  a  judicial,  rather  than 
of  a  ministerial,  character,  so  far  as  to 
exempt  him  from  any  greater  respons- 
ibility for  his  acts  than  that  which 
attaches  to  other  judicial  officers 
(Wertheimer  v.  Howard,  30  Mo.  420). 
*  Houghton  V,  Swartwout,  I 
Denio,  589.  But  to  maintain  an  ac- 
tion against  a  justice  for  a  false  re- 
turn, plaintiff  must  show  a  fraudulent 
intent,  and  that  he  would  have  pre- 
vailed upon  the  appeal,  had  it  not  been 
for  the  falsity  of  the  return  (Millard  v. 
Jenkins,  9  Wend.  298 ;  but  see  Kidzie 
V,  Sackrider,  14  Johns.  195).  When 
an  inferior  court  has  jurisdiction  of 
the  subject-matter,  but  is  bound  to 
adopt  certain  forms  in  its  proceedings, 
and  deviates  from  them  to  the  injury 
of  a  party,  he  has  a  remedy  by  action 
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§  309.  Execution  of  process  contrary  to  its  tenor.— Even 
where  a  justice  issues  process  without  jurisdiction,  he  is 
only  liable  for  injuries  committed  in  executing  it  accord- 
ing to  its  tenor.  Thus,  where  a  justice  issued  an  execu- 
tion directed  to  *'  any  constable,"  which  was  delivered  to, 
and  executed  by,  a  deputy  sheriff,  it  was  held  that  the 
justice  was  not  liable.^  So  a  justice  is  not  liable  for  the  exe- 
cution of  the  process  after  the  return  day,  even  though  he 
has  received  the  money  from  the  officer,  it  not  appearing 
that  the  justice  had  notice,  when  he  received  the  moneyi 
that  it  was  collected  after  the  return  day.* 

§  310.  Quasi-judicial  officers,  how  far  protected. — Persons 
exercising  judicial  functions,  by  whatever  name  they  may 
be  called,  enjoy  the  protection  of  the  judicial  privilege.* 
Indeed,  any  officer,  sworn  to  act  faithfully,  according  to 
the  best  of  his  ability,  aud  according  as  things  shall  appear 
to  him,  is  a  judicial  officer  within  the  rule.*    Thus  jurors, 


against  all  those  who  participated  in 
the  injury  (Mayberry  v.  Kelly,  i 
Kansas,  116;  Newman  v,  Hardwicke, 
8  Ad.  &  £1.  125.  See  Alexander  v. 
Card,  3  R.  I.  145). 

1  Merritt  v.  Read,  5  Denio,  352. 

■  Van  Rensselaer  v,  Kidd,  6  N. 
Y.  331.  Where  a  constable,  contrary 
to  the  direction  in  the  writ,  attached 
exempted  arms  and  accoutrements, 
the  justice  issuing  the  writ  was  held 
not  liable  (Collins  v,  Ferris,  14  Johns. 
246). 

•  Even  private  arbitrators,  or  per- 
sons who  are  called  in  to  decide  dis- 
putes, without  having  the  powers  of 
arbitrators,  are  not  liable  to  any  action 
for  their  want  of  skill  (Pappa  v.  Rose, 
L.  R,  7  C.  P.  32,  525),  or  of  care 
(Tharsis  Sulphur  Co.  v,  Loftus,  L.  R. 
8  C.  P.  i),  cr  for  including  in  an  award 
an  item  of  demand  which  ought  not  to 
have  been  allowed  (Phelps  v,  Dolan, 
75  UL  90). 


^  Seaman  v.  Patten,  2  Caines,  312. 
In  that  case,  Livingston,  J.,  said :  "An 
officer,  acting  under  a  commission 
from  government,  who  is  enjoined  by 
law  to  the  performance  of  certain 
things,  if  in  his  judgment  or  opinion 
the  requisites  therein  mentioned  have 
been  complied  with,  and  who  is  in* 
hibited,  under  the  like  exercise  of  his 
own  discretion,  from  doing  other 
things;  who  is  sworn  to  discharge 
these  duties  to  the  best  of  his  ability, 
and  exposed  also  to  penalties,  as  weU 
for  negligence  as  for  acting  where  he 
ought  not,  is  not  answerable  to  a 
party  who  may  consider  himself  ag- 
grieved, for  an  omission  arising  from 
a  mistake  or  a  mere  want  of  skill,  if 
there  is  no  bad  faith,  corruption,  malice, 
or  some  misbehavior  or  abuse  of 
power."  In  Vanderheyden  v.  Young 
(11  Johns,  150, 15S),  Spencer,  J.,  said: 
**  Whenever  the  law  vests  any  person 
with  a  power  to  do  an  act,  and  consti- 
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in  determining  their  verdict,  act  judicially,  and  are  not  re- 
sponsible to  any  one  for  their  verdict*  And  it  was  very 
early  decided  that  no  grand  juror  was  responsible  for  find- 
ing an  indictment.*  Commissioners  in  bankruptcy,  whose 
records  are  declared  by  statute  to  be  conclusive  evidence 
of  all  facts  therein  contained,  enjoy  the  judicial  privilege ; 
and  no  private  action  will  lie  against  them  for  official  mis- 
conduct, however  corrupt  or  malicious.*  So  courts  martial 
sit  as  judges,  and  the  members  are  not  answerable  to  a 
party  aggrieved  by  their  sentence/  But  their  jurisdiction 
is  limited,  and,  in  a  case  clearly  without  the  jurisdiction  of 
the  court,  its  sentence  will  be  no  protection,  and  the  court 
and  the  officer  are  alike  trespassers.*  A  board  of  super- 
visors, in  examining,  settling,  and  allowing  accounts  charge- 
able to  the  county,  act  judicially,  and  they  are  not  liable  in 
any  civil  action  for  their  determination,  however  erroneous 
or  wrongful.*     If  they  wickedly  abuse,  or  fraudulently  ex- 


tutes  him  a  judge  of  the  evidence  on 
which  the  act  may  be  done,  and  at  the 
same  time  contemplates  that  the  act  is 
to  be  carried  into  effect  through  the 
instrumentality  of  agents,  the  person 
thus  clothed  with  power  is  invested 
with  discretion,  and  is,  quoad  hocy  a 
judge."  See  also  Martin  v.  Mott,  12 
Wheat.  19;  Allen  v.  Blunt  3  Story.  C. 
C.  742 ;  Gould  V,  Hammond,  i  McAll. 
C  C.  235;  Elat'.  Smith,  5  Gray,  136. 
A  city  chamberlain  is  not  liable  for 
overpayments  made  in  good  faith  to 
contractors  upon  warrants  of  the  com- 
mon council  which,  through  mistake 
of  the  latter,  are  drawn  for  more  than 
is  due  (Cohoes  v,  Gary,  5  N.  Y.  Weekly 
Dig.  444). 

^  Upon  independency  of  jurors,  see 
Prof.  Tr.  J.  §  39. 

■  Floyd  V,  Barker,  12  Co.  23. 
Grand  jurors  may  be  punished  for 
contempt,  but  they  are  independent  in 
their  action ;  and  no  investigation  can 
evei;  be  made  as  to  how  a  grand  juror 


voted  or  what  opinions  he  expressed 
officially  (United  States  v,  Kilpatrick, 
16  Fed.  Rep.  765). 

*  Cunningham  v,  Bucklin,  8  Cow. 
178.  Thus,  a  commissioner  is  not  li- 
able for  committing  a  bankrupt  not 
answering  to  his  satisfaction  (Dos- 
well  V,  Impey,  i  Bam.  &  Cr.  163). 

*  Courts  martial  are,  in  the  strictest 
sense,  courts  of  justice,  and  courts 
whose  decisions,  in  cases  fitted  for 
their  determination,  are  as  conclusive 
and  authoritative  as  are  those  of  any 
judicial  tribunal  (11  Opinions,  Att. 
Gen.  137). 

*  Vanderheyden  v.  Young,  11 
Johns.  150;  Wise  v.  Withers,  3 
Cranch,  311;  reversing  i  Granch,  C 
G.  262. 

*  In  Huthsing  v.  Bousquet  (7  Fed. 
Rep.  833),  supervisors  offered  a  re- 
ward, which  was  beyond  their  power; 
but  as  the  offer,  as  published,  clearly 
appeared  to  be  intended  as  official, 
they  were  held  not  liable  as  individuals. 
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ceed  those  powers,  they  are  punishable  by  indictment.^ 
So  the  refusal  of  a  license  to  keep  an  inn  or  ale-house  is 
held  to  be  a  judicial  act' 

§  311.  Election-mspectorSi  how  far  liable.— Officers  who 
preside  at  elections,  unless  they  are  made  the  sole  and  final 
judges  of  the  qualifications  of  persons  offering  to  vote,  do 
not  exercise  a  strictly  judicial  function  in  determining  the 


*  People  V.  Stocking,  50  Barb.  573 ; 
People  V,  Schenectady,  35  Id.  40?. 
Compare  Wasson  v,  Mitchell,  18  Iowa, 
1 53.  And  where  such  a  body  neglect 
or  refuse  to  discharge  a  duty  fairly  im- 
posed by  law,  performance  may  be 
compelled  by  mandamus  (Brady  v. 
Supervisors  of  New  York,  2  Sandf. 
460;  10  N.  Y.  260;  People  v.  Super- 
visors of  Ulster,  3  Barb.  332;  People 
V,  Edmonds,  15  Id.  529;  People  v. 
Supervisors  of  Livingston,  43  Id.  298 ; 
People  V,  Supervisors  of  New  York, 
32  N.  Y.  473;  Martin  v.  Supervisors 
of  Greene.  29  Id.  645).  See  Bell  v,  Eso- 
pus,  49  Barb.  506.  A  board  of  pilot 
commissioners  is  a  ^jmij/- judicial 
body,  intrusted  with  duties,  the  per- 
formance of  which  requires  the  exer- 
cise of  judgment  and  discretion,  and 
its  members  are  not  civilly  answerable 
for  their  acts  as  such  (Downer  v.  Lent, 
6  Cal.  94).  Assessors,  in  deciding  the 
question  of  residence  with  reference  to 
taxation,  act  judicially,  and  so  acting, 
within  the  extent  of  their  authority, 
are  not  liable  to  an  action  though 
they  err  in  judgment  (Brown  v  Smith, 
24  Barb.  419;  Perry  v.  Buss,  15  N.  H. 
222).  In  Vermont,  it  is  held  that 
while,  in  relation  to  most  of  the  duties 
of  listers,  their  judgment,  exercised  in 
good  faith,  is  conclusive  in  their  favor, 
yet  in  relation  to  setting  real  estate  in 
the  list  to  the  owners  or  the  persons 
liable  to  pay  taxes  thereon,  so  far  as 
relates  to  the  persons  to  whom  the 


land  is  to  be  set,  and  the  number  of 
acres,  if  they  act  in  good  faith  and 
with  common  skill  and  prudence,  they 
will  not  be  liable  for  mistakes  and  in- 
accuracies ;  but  if  not,  they  will  be  li- 
able to  the  party  injured  for  the  con- 
sequences of  such  mistakes  (Wilson 
V.  Marsh,  34  Verm.  352).  The  rule 
has  been  extended  to  the  vicar  general 
of  a  bishop  in  excommunicating  the 
plaintiff  for  contumacy  in  refusing  to 
take  upon  him  administration  of  an  in- 
testate*s  goods,  etc.  (Ackerley  v,  Par- 
kinson, 3  Maule  &  S.  411);  to  an  in- 
spector of  provisions  in  condemning 
as  unmerchantable  the  plaintiff's  beef 
(Seaman  v.  Patten,  2  Caines,  312); 
and  to  a  surveyor  having  authority,  by 
statute,  to  dig  down  or  raise  a  street, 
doing  it  with  discretion,  and  not  wan- 
tonly (Callendar  z^  Marsh,  i  Pick.  418). 
As  to  excise  commissioners,  see  aniiy 
I  308. 

*  Bassett  v,  Godschall,  3  Wils.  121. 
This  was  an  early  English  decision. 
The  question  has  been  differently  de- 
cided in  cases  arising  under  the  ex- 
cise and  liquor  laws  of  the  States.  See 
Grider  v.  Tally.  77  Ala.  422;  State  v. 
Board  of  Commissioners.  45  Ind.  501 ; 
Re  Mundy,  59  How.  [N.  Y.  Pr.],  359 
[power  of  commissioners  of  excise 
discretionary] ;  People  v.  Haughton,  3 
How.  [N.  Y.  Pr.,  N.  S.],  155  [excise 
commissioners  are  subject  to  manda- 
mus]. 
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qualifications  of  a  voter.^  In  determining  whether  they 
will  receive  or  reject  a  vote,  they  act  ministerially ;  and 
the  qualification  of  a  person  offering  to  vote  is  open  to 
examination  in  subsequent  proceedings  upon  any  com- 
petent evidence.*  Where  the  statute  makes  the  oath  of 
the  elector  the  test  of  his  right  to  vote,  and  the  oath  is 
taken,  the  inspectors  of  election,  in  refusing  to  receive  the 
vote,  clearly  act  ministerially,  and  they  are  liable  to  an 
action.®  In  some  states,  even  where  the  inspectors  are 
made  judges  of  the  qualifications  of  a  voter,  they  have 
been  held  liable  for  refusing  to  receive  the  vote,  though 
no  corruption  or  malice  was  charged ;  *  but  the  courts  of 
other  states  have  construed  their  statutes  as  conferring 
judicial  powers  upon  election-inspectors,  and  have  conse- 
quently extended  to  them  the  protection  given  to  judicial 
officers,  and  held  them  to  be  not  liable  to  an  action  for 
refusing  an  elector's  vote,  unless  in  doing  so  they  acted 
corruptly  or  maliciously.*     But  in  making  a  return,  elec- 


*  Ashby  V,  White,  2  Ld.  Raym. 
938 ;  Harman  v,  Tappenden,  I  East, 
555;  Drew  V.  Coulton,  i  East,  563, 
note ;  State  v,  Deliesseline,  i  McCord, 

52. 

«  People  V,  Pease,  27  N.  Y.  45 ; 

affirming  30  Barb.  588 ;  People  v.  Bris- 
tol, &c.  Turnpike  Co.,  23  Wend.  228; 
Ex  parte  Murphy,  7  Cow.  153;  Ex 
parte  Heath,  3  Hill,  42 ;  People  v.  Sea- 
man, 5  Denio,  409;  Sudbury  v.  Steams, 
21  Pick.  148. 

'  Goetchcus  v.  Matthewson,  61  N. 
Y.  420;  rev'g  5  Lans.  214;  Spragins 
V.  Houghton,  3  III.  377 ;  State  v, 
Robb,  17  Ind.  536;  Gillespie  v.  Pal- 
mer, 20  Wise.  572. 

^  Lincoln  v,  Hapgood,  11  Mass. 
350;  Lombard  z'.  Oliver,  3  Allen,  i; 
Gates  V.  Neal,  23  Pick.  308 ;  Capen  v, 
Foster,  12  Id.  485;  Bacon  v.  Bench- 
ley,  2  Gush.  100.  See  Blanchard  v. 
Steams,  5  Mete.  298.    In  Anderson 


V.  Milliken  (9  Ohio  St.  568),  the  elec- 
tion-inspectors were  held  liable  for 
refusing  to  receive  the  vote  of  an  elec- 
tor, whom  they  decided  not  to  be 
"white,"  within  the  meaning  of  the 
constitution,  as  the  evidence  showed 
that  the  elector  was  white,  though  no 
malice  was  shown.  S.  P.  Monroe  v. 
Collins,  17  Id.  665. 

•  Jenkins  v.  Waldron,  11  Johns. 
114;  Wheeler  v,  Patterson,  i  N.  H. 
88;  Weckerley  v,  Geyer,  11  Serg.  & 
R'  35;  Gordon  v,  Farrar,  2  Doug. 
[Mich.]  411;  Rail  v.  Potts,  8  Humph. 
225;  Bevardt^.  Hoffman,  18  Md.  479; 
Elbin  V,  Wilson,  33  Id.  135 ;  Friend  v. 
Hamill,  34  Id.  298 ;  Pike  v.  Megoun, 
44  Mo.  492;  Peavey  v.  Robbins,  3 
Jones  Law,  339 ;  Caulfield  v,  Bullock, 
18  B.  Monr.  494;  Miller  v,  Rucker.  i 
Bush,  135;  Wheeler  v.  Patterson,  i 
N.  H.  88 ;  Turnpike  Co.  v.  Champney, 
2  Id.  199;  State  V,  Daniels,  44  Id.  383. 
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tion-inspectors  clearly  act  ministerially,  and  an  action  will 
lie  for  a  false  return.^ 

§  312.  Non-judicial  public  officers  classified.— In  speaking 
of  the  liability  of  nonjudicial  public  officers  to  a  private 
action,  it  is  necessary  to  make  a  distinction  between  those 
officers  whose  duties  are  of  a  general  public  nature,  and 
who  act  for  the  public  at  large,  and  that  other  class  of  offi- 
cers appointed  to  act,  not  for  the  public  in  general,  but  for 


No  action  lies  against  the  selectmen 
of  a  town  for  refusing  to  put  upon  the 
list  of  voters  therein  the  name,  and  re- 
jecting the  vote,  of  one  who  was  not  a 
legal  voter,  although  the  proof  pro- 
duced by  him  to  them  was  sufficient 
to  estabhsh  prima  facie  his  right  to 
vote;  and  they  may  prove  at  the  trial 
that  in  fact  he  was  not  a  legal  voter 
(Lombard  v.  Oliver,  3  Allen,  i).  But 
compare  Cakes  v.  Hill,  10  Pick.  333; 
Gardner  v.  Ward,  2  Mass.  244,  n.; 
Lincoln  v,  Hapgood,  11  Id.  350;  Keith 
V,  Howard,  24  Pick.  292;  Gates  v. 
Neal,  23  Pick.  308;  and  Spear  v, 
Cunmiings,  Id.  224,  227,  per  Shaw,  C. 
J.;  Anderson  v,  Milliken,  9  Ohio  St. 
568.  An  action  does  not  lie  against  a 
churchwarden  presiding  at  the  elec- 
tion of  vestrymen  and  auditors,  for  re- 
fusing the  vote  of  a  party  entitled  to 
vote  for  vestrymen  and  auditors,  or  for 
refusing  to  allow  as  a  candidate  a 
party  entitled  to  be  a  candidate,  unless 
malice  be  alleged  and  proved  (Tozer 
V.  Child,  7  Ellis  &  B.  377).  By  malice, 
which  will  render  an  officer  liable  in 
such  a  case,  is  meant  the  refusal  of  a 
vote,  for  improper  motives,  and  con- 
trar)*  to  his  own  opinions  (Weckerley 
V.  Gcyer,  11  Serg.  &  R.  35;  Chris- 
man  V,  Bruce,  i  Duvall,  63;  Drewe 
V,  Coulton,  I  East,  563,  note).  See 
Cakes  v.  Hill,  10  Pick.  333.  For 
legislation  of  congress,  which,  to  a 
certain  extent,  has  given  rights  of  ac- 
tion against  officers  of  election  who 


refuse  the  right  of  suffi^ge  to  qualified 
voters,  and  for  decisions  on  the  con- 
stitutionality of  such  legislation,  see 
Abb.  Nat.  Dig.  tit.  Civil  Rights ;  Elec- 
tions. McCrary  (Am.  Law  of  Elec., 
2  ed.,  c.  II)  says  that  in  most  of  the 
states  no  action  is  maintainable 
against  an  election-officer  for  reject- 
ing a  vote,  without  proof  that  he  acted 
willfully  and  maliciously;  and  in  Mas- 
sachusetts, where  (as  in  Chio)  proof 
of  malice  is  not  strictly  necessary,  the 
plaintifT  in  such  action  must  allege 
and  prove  that  before  the  rejection  of 
his  vote  he  furnished  sufficient  evi- 
dence of  his  right.  This  obviously  is 
nearly  equivalent  to  showing  that  the 
officer  acted  willfully.  And  the  ac- 
tion, when  brought  without  proof  of 
malice,  is  allowed  rather  as  a  mode  of 
testing  the  right  to  vote  than  as  a 
means  of  recovering  damages;  so 
that,  in  short,  the  occasions  for  suing 
an  officer  chained  with  the  conduct  of 
an  election  on  the  ground  of  negli- 
gence only  are  rare.  It  has  been  held 
that  for  inspectors  of  election  to  en- 
trust the  keys  of  a  ballot-box,  accord- 
ing to  a  local  act  and  custom,  to  a 
policeman  on  duty  at  the  polling  place, 
or  to  depart,  in  canvassing  the  ballots, 
from  the  prescribed  order,  is  not,  in 
absence  of  a  guilty  motive,  a  crim- 
inal neglect  (United  States  v,  Hayden, 
52  How.  [N.  Y.  Pr.]  471). 

^  Regina  v.  Heathcote,  10  Mod. 
48.  See  Prideaux  v.  Morrice,  7  Id.  14. 
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such  individuals  as  may  have  occasion  to  employ  them  for 
a  specific  fee  paid.  Of  the  latter  class  are  such  officers  as 
sheriffs,  constables,  notaries  public,  and  the  like,  who  do  not 
receive  compensation  from  the  public  treasury,  but  from 
individuals  who  compensate  them  for  particular  services 
rendered.  There  has  never  been  any  question  that  officers 
belonging  to  this  class  are  liable  in  damages  for  any  act  of 
negligence  or  abuse  of  office,  to  any  individual  specially 
injured  thereby. 

§  313.  Negligent  performance  of  ministerial  duties. — As  to 
officiers  belonging  to  the  former  class,  it  has  been  some- 
times held  that,  as  public  servants,  owing  obligations  to 
the  public  only,  the  remedy  for  their  misconduct  in  office 
is  by  public  prosecution,  or  by  an  action  for  the  statutory 
penalty,  if  any,  and  not  by  a  private  action  for  damages.^ 
We  have  already  seen  how  far  public  bodies  and  officers 
are  protected  in  the  exercise  of  purely  public,  govern- 
mental functions ;  *  but  so  far  as  such  officers  have  duties 
which  are  absolute,  certain  and  imperative,  and  which  in- 
volve the  execution  of  a  set  task — in  other  words  are 
merely  ministerial — it  is  now  well  settled  that  they  are 
liable  in  damages  to  any  one  who  can  show  that  he  has 
suffered  a  special  injury  through  their  neglect  to  respect 
some  right  which  the  law  assures  to  him.*     It  may  there- 


*  See  Bartlett  v,  Crozier,  1 5  Johns. 
250;  S.  c.  17  Id.  439;  Dunlap  v, 
Knapp,  14  Ohio  St.  64;  Stewart  v. 
Southard,  17  Ohio,  402;  Young  v. 
Commissioners,  2  Nott  &  McC.  537. 

«  See  ante,  §§  252-256. 

»  Kendall  v.  Stokes,  3  How.  U.  S. 
87;  Robinson  v.  Chamberlain,  34  N. 
Y.  389;  Hover  v,  Barkhoof,  44  Id. 
113;  Clark  V,  Miller,  54  Id.  528;  Ken- 
nedy V.  Ryall,  67  Id.  379;  Bennett  v. 
Whitney.  94  Id.  302 ;  Shepherd  v,  Lin- 
coln, 17  Wend.  250;  Piercy  v.  Averill, 
37  Hun,  360.     Bronson,  J.,  in  Adsit 


V.  Brady  (4  Hill,  630),  lays  down  the 
broad  rule  that  '*when  an  individual 
sustains  an  injury  by  the  misfeasance 
or  non-feasance  of  a  public  officer, 
who  acts  or  omits  to  act  contrary  to 
his  duty,  the  law  gives  redress  to  the 
injured  party  by  an  action  adapted  to 
the  nature  of  the  case."  Although 
this  proposition  was  criticised  by 
Wright,  J.,  in  Garlinghouse  v.  Jacobs 
(29  N.  Y.  297,  312),  it  is  now  the 
settled  law  of  New  York.  See  McCord 
V.  High,  24  Iowa,  336,  per  Dillon,  Ch, 
J.  An  officer,  intrusted  by  the  common 
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fore  be  stated  as  a  general  rule  that  a  public  officer  who 
acts  maliciously^  toward  another,  or  who,  in  abuse  of  his 
office  and  in  violation  of  his  duty,  omits  •  to  act,  or  acts  neg- 
ligently,* or  proceeds  without,  or  in  excess  of,  authority,* 


law  or  statute,  is  liable  for  negligence 
in  the  performance  of  his  trust  or 
duty,  or  for  fraud  or  neglect  in  the 
execution  of  his  office  (Jenner  v,  Joliffe, 
9  Johns.  381).  A  tender  of  a  draw- 
bridge, whose  duty  it  was  to  allow  no 
unnecessary  detention  of  vessels,  hav- 
ing due  regard  and  caution  for  the 
public  travel,  held  liabje  to  a  person 
injured  through  his  failure  to  shut  the 
gates  and  hang  out  a  lantern  at  night, 
while  opening  the  draw  (Noweil  v. 
Wright.  3  AUen,  166). 

^  Members  of  a  school-board  have 
been  held  liable  for  removing  a  teacher 
through  malice  (Burton  v.  Fulton,  49 
Penn.  St.  151).  See  Hoggatt  v.  Bigley, 
6  Humph.  236;  Walker  v.  Hallock,  32 
Ind.  239;  Lilienthal  v.  Campbell,  22 
La.  Ann.  600.  See  cases  collected 
under  §  307,  ante, 

•  Piercy  v,  Averill,  37  Hun,  360, 
and  cases  cited. 

•  Kennedy  v,  Ryall,  67  N.  Y.  379 
[child  killed  by  drinking  from  a  cup 
containing  poisonous  materials,  negli- 
gently left  in  its  way  by  a  health-offi- 
cer after  fumigating  steerage  of  vessel 
at  quarantine;  officer  liable];  Morse 
V.  Sweenie,  15  111,  App.  486  [city  fire 
marshal,  driving  carelessly  around  a 
comer  of  street,  ran  over  plaintiff]; 
Hayes  V.  Porter,  22  Maine,  371  [negli- 
gence of  inspector  of  meats];  Barry 
V.  Amould,  10  Adol.  &  £1.  646  [neg- 
ligence of  customs-collector  in  apprais- 
ing goods].  A  marshal  of  a  county- 
fair,  wishing  to  clear  a  track  for  a 
race,  turned  a  team  off  from  the  track 
in  such  a  manner  that  the  horses  broke 
loose,  and  the  driver  was  thrown  out. 
Held  liable,  if  his  act  was  negligent ; 


and  that  to  submit  the  question 
whether  he  might  reasonably  have  ex- 
pected the  disaster  to  result  from  it, 
was  not  a  proper  form  of  question 
(Stevens  v.  Dudley,  56  Verm.  158).  A 
failure  upon  the  part  of  a  county- 
treasurer  to  collect  a  bond  and  mort- 
gage in  his  hands,  as  such,  is  not 
alone  sufficient  to  create  a  liability 
against  him;  facts  must  be  shown 
establishing  a  neglect  of  duty  on  his 
part  (Wooley  v,  Baldwin,  loi  N.  Y. 
688). 

^  Thus  a  supervisor  issuing  a  tax 
warrant  is  bound  to  know  its  contents, 
and  is  responsible  for  any  defects  oif 
authority  appearing  on  its  face,  and 
for  acts  thereunder  (Atwell  v.  Zeluff, 
26  Mich.  118;  Baley  v,  Wortsman,  2 
N.  Y.  State  Rep,  246).  Case  lies  for 
illegally  assessing  and  collecting  taxes 
(Osgood  V,  Clark,  26  N.  H.  307 ;  Allen 
V,  Archer,  49  Maine,  346;  Perry  v. 
Buss,  15  N.  H.  222).  See  Bassett  v. 
Porter,  10  Cush.  418.  So  trover  will 
lie  against  a  collector,  for  an  unauthor- 
ized sale  of  property  (Thompson  v* 
Currier,  24  N.  H.  237 ;  Wetmore  v. 
Campbell,  2  Sandf.  341 ;  Shaw  v, 
Peckett,  25  Verm.  423;  Pickering  v. 
Coleman,  12  N.  H.  148;  Flanders  t/. 
Cross,  10  Cush.  514;  but  see  Clark  v. 
Axford,  5  Mich.  182:  Champaign  Co. 
Bank  v.  Smith,  7  Ohio  St.  42;  Con- 
well  t/.  Emrie,  4  Ind.  209).  A  cus- 
toms-collector who  demands  from  an 
importer  a  bond  for  the  payment  of 
duties  for  a  greater  amount  than  re- 
quired by  law,  which  the  latter  could 
not  give,  is  answerable  for  the  loss  or 
deterioration  of  the  property  remain- 
ing in  his  hands  (Tracy  v,  Swartwout, 


§314] 


PUBLIC   OFFICERS. 


540 


is  answerable   in  damages  to  any  one  who   is  specially 
injured  thereby. 

§  314.  Liability  for  omissions  of  duty.— While  to  omit  to 
act  when  required,  may  be,  as  matter  of  morals,  as  much  a 
violation  of  duty  as  to  act  wrongfully  or  negligently,  there 
are  in  law  some  exceptions  to  the  general  rule  that  an 
officer  is  liable  for  omitting  to  act  in  a  given  case.  In  the 
first  place,  before  a  public  officer  can  be  made  liable  for 
omitting  to  do  something,  the  obligation  to  do  that  thing 
must  be  absolute,  specific,  and  imperative.*  If  the  statute 
reposes  a  discretion  in  him,  and  he  is  made  the  sole  judge 
of  the  necessity  of  action  on  his  part  in  a  given  case, 
he  cannot  be  made  liable  for  the  consequences  of  his 
judging  no  action  to  be  necessary,  no  matter  how  er- 
roneous his  judgment  may  turn  out  to  have  been.*     But 


10  Peters,  81;  Bend  v,  Hoyt»  13  Id.  263 ; 
and  see  Richardson  v.  Crandall,  47 
Barb.  335).  Where  a  provost- marshal 
exacts  a  pledge  of  property,  without 
authority  of  the  government,  an  action 
will  lie  against  him  for  its  recovery; 
and  the  adoption  of  the  act  by  his  su- 
perior officer  will  not  shield  him 
(Richardson  v,  Crandall,  47  Barb. 
335).  See  Duanesburgh  v,  Jenkins,  46 
Barb.  294;  Whitted  v.  Governor,  6 
Port.  335. 

*  Bartlett  v.  Crozier,  17  Johns.  439; 
Wilson  V.  New  York,  i  Denio,  599; 
Peck  V.  Batavia,  32  Barb.  634;  Cole  v, 
Medina,  27  Id.  218;  Griffith  v,  Follett, 
20  Id.  620;  Mills  V,  Brooklyn,  32  N.  Y. 
489. 

»  In  Griffith  v,  FoUett  (20  Barb. 
620),  it  was  alleged  that  the  bank  of 
the  canal  was  weak  and  dangerous; 
that  there  was  great  danger  that  a 
break  would  occur;  and  that  in  con- 
sequence of  the  weakness  of  the  bank 
and  danger  of  a  break,  the  navigation 
was  dangerous ;  and  that  the  defend- 


ant, a  canal  officer,  had  notice  of  these 
facts.  Held,  on  demurrer,  the  com- 
plaint did  not  state  a  cause  of  action. 
Greene,  J.,  said :  "The  sufficiency  of 
this  bank,  and  all  the  other  parts  of 
the  canal  under  the  defendant's  charge, 
the  necessity  of  repairs  in  all  cases  of 
this  kind,  and  the  extent  of  the  repairs 
required  by  the  necessities  of  each 
particular  case,  were  all  matters  which 
the  law  had  committed  to  his  discre- 
tion ;  and  the  question  as  to  his  duty 
in  such  cases,  is  one  which,  from  its 
nature,  must  necessarily  be  determined 
by  his  judgment.  For  aught  that  ap- 
pears, he  had  examined  this  bank,  and 
upon  such  examination  had  concluded 
that  no  repairs  were  necessary.  .  .  . 
He  may  have  judged  unwisely,  even 
carelessly,  but  for  the  purposes  of  a 
civil  action  his  judgment  is  none  the 
less  conclusive.  When  the  law  con- 
fides a  discretion  to  its  officers,  it  will 
never  allow  their  acts,  done  in  good 
faith,  within  the  limits  of  that  discre- 
tion, to  be  questioned.*'    See  Burton 
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where  he  is  enjoined  by  certain  and  peremptory  enactment 
to  do  a  certain  thing,  an  action  will  lie  for  his  omission  to 
do  it^ 

§  315.  Subordinate's  neglect  no  excuse  for  an  omission  to 
act.— Where  the  performance  of  a  duty,  specifically  and 
imperatively  imposed,  is  omitted,  the  fact  that  the  officer 
intrusted  it  to  some  one  else,  who  also  neglected  it,  fur- 
nishes no  excuse  to  the  officer  upon  whom  it  was  incum- 
bent to  see  it  done.*    -In  such  a  case,  no  question  of  mas- 


V.  Fulton,  47  Penn.  St.  151.  For 
other  cases  of  discretion,  see,  ante, 
§269. 

^  For  instances  in  which,  under 
various  circumstances,  an  officer  has 
been  held  liable  for  a  mere  omission 
of  some  duty,,  or  failure  to  fulfill  an 
obligation,  see  Briggs  v.  Coleman,  51 
Ala.  69  [county-treasurer  omitted  to 
pay  witness  fees];  Baltimore  County  v. 
Baker,  44  Md.  i  [commissioners  failed 
to  appoint  the  proper  officers  for  re- 
pairing bridge]  ;  Governors.  Dodd,  81 
111.  163  [clerk  of  court  omitted  to  enter 
sum  for  which  a  judgment  was  re- 
covered]; also  Kolb  V,  O'Brien,  86 
111.  210;  Chouteau  v.  Rowse,  56  Mo. 
65  [collector  who  received  a  good 
check  for  taxes,  but  neglected  to  pre- 
sent it  until  the  drawer  had  failed]. 
The  superintendent  of  a  city-depart- 
ment of  buildings,  whose  duty  it  was  to 
see  that  all  unsafe  buildings  were  taken 
down  or  made  secure,  and  who  was  fur- 
nished ample  means  necessary  to  fulfill 
such  duty,  may  be  liable  for  neglecting 
to  remove  a  building  rendered  unsafe 
by  fire,  it  having,  in  consequence  of 
such  neglect,  fallen  and  killed  plaintiff's 
intestate.  So  held  on  demurrer  (Con- 
nors V,  Adams,  13  Hun,  427).  For 
other  illustrations  of  the  rule,  see 
attU,  §§  269,  270. 

»  Pickard  v.  Smith,  10  C.  B.  N.  S. 
480.     Justice  Williams  aptly  points 


out  that  the  rule  exempting  independ- 
ent contractors  from  liability  for  the 
acts  of  their  servants  is  inapplicable 
to  cases  in  which  the  act  which  occa- 
sions the  injury  is  one  which  the  con- 
tractor was  employed  to  do ;  nor,  by 
parity  of  reasoning,  to  cases  in  which 
the  contractor  is  intrusted  with  the 
performance  of  a  duty  incumbent  up- 
on his  employer,  and  neglects  its  ful- 
fillment, whereby  an  injury  is  occa- 
sioned. "If  the  perfonnance  of  the 
duty  he  omitted,  the  fact  of  his  having 
intrusted  it  to  a  person  who  also  neg- 
lected it.  furnishes  no  excuse  either  in 
good  sense  or  law."  And  see  Quar- 
man  v,  Burnett,  6  Mees.  &  W.  509; 
a/i//,  |§  291,  297.  In  Wood  v.  Famell 
(50  Ala.  546),  in  which  a  probate 
judge  was  held  liable  by  statute  for 
the  issuance  of  a  marriage-license  by 
his  clerk,  though  done  without  his 
knowledge,  and  contrary  to  his  gen- 
eral instructions,  the  court  said :  "  the 
public,  knowing  the  powers  of  a  clerk 
in  that  office,  and  seeing  some  one 
exercising  them,  with  the  evident 
knowledge  of  the  judge,  may  reason- 
ably deal  with  him  as  such,  and  hold 
the  judge  responsible  for  what  he 
does  amiss."  In  Kinnison  v.  Carpen- 
ter (9  Bush,  599),  a  guardian*B  bond 
was  defectively  executed;  and  the 
county  judge,  who  approved  and  ac- 
cepted it  with  blanks  unfilled,  not  the 
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ter  and  servant  arises,  for  it  is  quite  immaterial  whether 
the  person  intrusted  with  the  performance  of  the  task  was 
the  officer's  servant  or  not. 

§  316.  Who  may  complain  of  breach  of  duty.— The  plain- 
tiflf  must  show  a  breach  of  some  duty  owing  to  him^  or 
which  was  imposed  for  his  benefit  Take  the  case  of  a 
policeman  who  goes  to  sleep  on  his  beat  and,  in  conse- 
quence of  his  neglect  of  duty  to  use  vigilance  to  watch  the 
plaintiff's  premises,  the  plaintiff's  house  is  burned  down, 
or  it  is  robbed,  neither  of  which  events  could  have  happened 
had  he  done  his  duty.  Clearly,  the  plaintiflF  has  no  remedy 
against  the  policeman,  for  the  reason  that  the  officer  owed 
him  no  duty  except  as  an  individual  member  of  the  com- 
munity. The  violated  duty  was  due  to  the  public  whose 
servant  the  officer  was,  and  who  alone  can  call  him  to 
account  for  his  neglect.^  As  another  example,  where  a 
statute  required  a  postmaster  to  publish  a  list  of  uncalled* 
for  letters  in  the  newspaper  having  the  largest  circulation, 
the  publisher  of  such  a  paper  has  not,  as  such,  a  sufficient 
interest  in  the  performance  of  the  duty  to  give  him  a 
right  of  action  against  the  postmaster  for  its  non-perform- 
ance. The  object  of  such  a  statute  is  rather  to  benefit 
those  to  whom  letters  are  addressed,  than  the  publishers 
of  newspapers.*  It  has  been  contended  that  a  public 
officer  who  is  employed  by  another  to  do  an  official  act,  is 
liable  for  his  omissions  and  negligences  in  doing  it,  to 
his  immediate  employer  only,  and  not  to  third  persons 
who  may  have  been  injured  by  such  misconduct.  This  is 
not  the  rule  as  to  strictly  official  acts.  For  example,  where 

the  owner  of  a  foreign  bill  transmits  the  same  for  coUec- 

* 

county  clerk,  who  in  drawing  it  up  §§260-268.  See  also  an  interesting  and 

neglected  to  fill  the  blanks,  was  held  instructive  article  by  Judge  Cooley,  in 

liable  to  the  ward.  3  Southern  L.  Rev.  (N.  S.)  531. 

^  There  are  many  illustrations  of  '  Strong  v.  Campbell,    1 1   Barb, 

this   principle,  for  which    see  arUe^  135. 
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tion  to  a  bank,  which  in  turn  gives  it  to  a  notary  to  pre- 
sent, and  in  case  of  non-acceptance  or  non-payment,  to 
protest,  the  owner  of  the  bill  may  look  directly  to  the 
notary  for  any  damages  he  may  have  sustained  by  reason 
of  his  failure  to  properly  protest  the  bill.^ 

§  317.  Presumption  in  favor  of  officer.— There  is  always  a 
strong  presumption  that  a  sworn  public  officer  has  performed 
the  duties  of  his  office  faithfully ;  *  and  with  respect  to  acts 
done  in  excess  of  authority,  it  is  a  general  rule  that,  where 
a  public  duty  is  assigned  to  an  officer,  the  acts  of  the  of- 
ficer, within  the  scope  of  that  duty,  zx^  prima  facie  taken 
to  be  within  his  power,*  The  presumption  is  that  no  of- 
ficial person,  acting  under  oath  of  office,  will  do  aught 
against  his  official  duty,  or  will  omit  to  do  aught  which 
his  official  duty  requires.* 

§  318.  De  facto  officer  liable,— A  de  facto  officer  will  not 
be  allowed  to  urge,  in  defense  of  an  action  against  him  by 
a  third  person  for  his  official  acts,  that  he  is  not  an  officer 
dejure.  Though  his  office  may  be  void  as  to  himself,  it 
is  valid  as  to  strangers  ; '  and  if  one  assumes  the  duties  of 
an  office,  his  acts  will  operate  by  way  of  admission  against 
him,  and  strict  proof  of  his  election  or  appointment  will 


^  See  the   chapter  on  Notaries, 
fost, 

•  Dunlop  V,  Munroe,  i  Cranch  C. 
C.  336;  affirmed  on  other  grounds,  7 
Cranch,  242;  People  v.  Auditor,  2 
Scamm.  567;  Vaughn  v.  Biggers,  6 
Geo.  188. 

•  Strother  v.  Lucas,  12  Peters, 
410;  Ross  V,  Reed,  i  Wheat.  482; 
United  States  v.  Arredondo,  6  Peters, 
691 ;  Philadelphia  &  Trenton  R.  Co. 
V.  Stimpson,  14  Id.  448;  Delassus  v. 
United  States,  9  Id.  117;  Wilkes  v. 
Dinsman,  7  How.  U.  S.  89 ;  Minter  z/. 
Crommelin,  18  Id.  87;  Russell  v, 
Beebe,  Hempst.  704;  Den  v.  Hill,  i 
McAll.  C.  C  480.   Compare  Ruggles 


f/.  Bucknor,  i  Paine,  358;  Bottomley 
V.  United  States,  i  Story  C.  C.  135^ 

^  Mandeville  v,  Reynolds,  68  N. 
Y.  528.    See  ante,  \  273. 

»  Per  Duncan,  J.,  Riddle  v.  Bed- 
ford county,  7  Serg.  &  R.  386;  see 
Dean  v.  Gridley,  10  Wend.  255; 
Green  v,  Burke,  23  Id.  490,  502; 
Bently  v,  Phelps,  27  Barb.  524 ;  Burke 
V,  Elliott,  4  Ired.  Law,  355;  Gil- 
liam V,  Reddick,  4  Id.  368 ;  Schlenck- 
ner  v.  Risley,  3  Scamm.  483;  Ply- 
mouth V.  Painter,  17  Conn.  585; 
Hoaglandv.  Culvert,  20  N.  J.  Law, 
387 ;  Farmers  &  Merchants*  Bank  v, 
Chester,  6  Humph.  458.  Compare 
Vaccari  v.  Maxwell,  3  Blatchf.  368. 
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not  be  required.'  And  generally,  one  who  assumes  the 
duties,  and  is  invested  with  the  powers  of  a  public  officer, 
is  liable  for  a  neglect  properly  to  perform  those  duties.* 

§  319.  Liability  for  negligence  of  subordinates. — ^The 
distinction  adverted  to  in  section  312,  between  that 
class  of  officers  whose  duties  are  of  a  general  and  public 
nature,  and  the  other  class  whose  duties  are  of  a  more 
private  character,  depending  upon  special  employment,  is 
to  be  borne  in  mind  in  determining  the  liability  of  public 
officers  for  the  misconduct  and  negligence  of  their  sub- 
ordinates in  office.  All  public  officers  who  have  the 
power  of  appointing  their  subordinates  *  are  bound  to 
exercise  ordinary  care  in  selecting  proper  persons  for  the 


^  Where  a  public  officer  is  sued 
for  neglect,  his  acts  may  be  given  as 
evidence  of  his  holding  the  office, 
though  there  be  record  evidence  of  his 
appointment  (Dean  v,  Gridley,  10 
Wend.  255).  Giving  a  bond  of  office 
is  an  admission  of  appointment  (Bar- 
ada  V.  Carondelet,  8  Mo.  644;  Law- 
rence V,  Sherman,  2  McLean,  488).  See 
State  z'.  Allen,  21  Ind.  516;  Satterlee 
V,  San  Francisco,  23  Cal  314.  An 
officer  de  facto  is  one  who  executes 
the  duties  of  an  officer  under  some 
color  of  right,  some  pretense  of  title, 
either  by  selection  or  appointment 
(Hooper  v.  Goodwin,  48  Maine,  79). 
Proof  that  an  individual  has  acted 
notoriously  as  a  public  officer  v&prima 
facte  evidence  of  his  official  character, 
without  producing  his  appointment 
(Col ton  V,  Beardsley,  38  Barb.  29; 
Allen  V,  State,  21  Geo.  217). 

»  Bennett  v,  Whitney,  94  N.  Y. 
302 ;  State  z/.  Goss,  69  Maine,  22. 

•  In  People  v,  Campbell  (82 
N.  Y.  247),  the  relator,  as  en- 
gineer of  the  department  of  pub- 
lic works,  had  supervisory  charge  of 


a  street-improvement.  In  the  con- 
tract, provision  was  made  for  an  in- 
spector to  inspect  the  material  and 
work  of  this  improvement,  to  be  ap- 
pointed by  the  head  of  the  depart- 
ment, to  whom  he  was  to  reporL 
Such  an  inspector  was  appointed  \  and 
the  improvement  fell  by  reason  of  bad 
workmanship  and  materials.  Held, 
as  it  was  impossible  for  the  relator 
to  watch  all  the  work  in  the  city 
personally,  and,  as  the  duty  of  in- 
spection in  this  case  was  expressly 
assigned  to  an  inspector  over  whom 
he  had  no  official  control,  he  was  not 
required  to  look  after  the  work  him- 
self, or  to  detail  others  for  that  pur- 
pose, and  was  not  responsible  for  the 
neglect  of  the  inspectors  appointed. 
A  United  States  marshal,  sued  for 
value  of  goods  abstracted  while  in 
his  custody,  must  show  not  only  that 
he  did  not  personally  abstract  the 
goods,  but  that  he  exercised  care  and 
prudence  in  the  selection  of  its  cus- 
todian (Fisk  V.  Fisk,  9  N.  Y.  Weekly 
Dig.  172). 
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position,  and  to  superintend  their  conduct ;  ^  and  they  are 
bound  not  to  assign  to  them  tasks  for  which  they  know 
such  subordinates  to  be  incompetent,  and  in  the  execution 
of  which  it  is  reasonable  to  infer  that  disastrous  conse- 
quences will  ensue.*  But  the  first  class  of  officers,  if  they  are 
guiltless  of  personal  negligence  in  the  selection  of  their 
subordinates,  are  not  answerable  to  third  person  for  the 
negligence  or  misfeasance  of  the  clerks,  servants,  or  agents, 
necessarily  and  properly  employed  by  or  under  them* 
in  the  discharge  of  their  official  duties.  The  rule  of 
respondeat  superior  does  not  apply  to  them,  because  the 
sub-agents  which  they  are  allowed  or  required  to  appoint 
become,  by  such  appointment,  like  themselves,  agents 
of  the  government ;  *  and  the  liability  of  a  servant  of  the 
public  is  no  greater  than  the  liability  of  the  servant  of  any 
other  principal,  though  recourse  against  the  principal,  the 
public,  cannot  be  had  by  an  action.*  The  second  class, 
such  as  sheriffs,  etc.,  are  universally  liable  for  the  negli- 
gence and  omissions  of  their  deputies  in  the  discharge 
of  their  official  duties. 

§  320.    Third   person   exercising    officer's     functions.— 
Where  any  of  the  functions  of  a  public  officer  become 


*  Dunlop  V,   Munroe,  7    Cranch, 
242  [postmaster]. 

»  Castle  V.  Duryee,  32  Barb.  480 ; 
affirmed,  2  Keyes,  169. 

■  Lane  v.  Cotton,  i  Ld.  Raym. 
646;  S.  C,  II  Mod.  13;  Whitfield  v, 
Despencer,  2  Cowper,  754;  Rowning 
V,  Goodchild,  3  Wilson,  443;  Stock 
V.  Harris,  5  Burr.  2709 ;  McMillan  v, 
Eastman,  4  Mass.  378 ;  Schroyer  v. 
Lynch,  8  Watts,  455 ;  United  States 
V.  Collier,  3  Blatch.  325.  School- 
trustees  are  not  liable  to  one  injured 
by  the  negligent  acts  or  omissions  of 
workmen  employed  to  make  repairs  to 
school  buildings,  unless  they  can  be 
shown  to  have  been   knowingly   or 
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acquiescently  parties  to  the  wrong 
(Donovan  v,  McAlpine,  85  N.  Y. 
185;  affirmed,  46  N.  Y.  Superior, 
III).  So  a  board  of  education  is  not 
liable  in  damages  to  one  who  has 
sustained  injuries  in  the  yard  of  a 
ward  school,  by  falling  into  a  hole 
carelessly  left  uncovered  by  the  jani- 
tor or  masons  engaged  in  repairing 
the  building  (Donovan  v.  Board  of 
Education  of  N.  Y.,  85  N.  Y.  117). 

*  Dunlop  V.  Munroe,  7  Cranch, 
242.     See  ante,  §  293. 

•  Per  Blackburn,  J.,  Mersey  Docks 
V.  Gibbs,  L.  R.  I  H.  L.  93,  1 1 1 ;  1 1 
H.  L.  Gas.  686.  See  ante^  §  299,  and 
tost,  §  327. 
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vested  in  private  persons,  such  oflBcer  is  relieved  from 
responsibility  for  the  acts  or  omissions  of  such  persons, 
in  the  exercise  of  those  functions,  notwithstanding  he  may 
be  intrusted  with  a  general  oversight  and  supervision  of 
their  conduct.  And  where  one  officer  is  bound  to  do  cer- 
tain work,  and  another  to  pay  for  it,  the  former  only  is 
liable  for  its  non-performance.^ 

§  321.  Liability  of  postmasters.— To  further  illustrate  the 
rule,  a  postmaster  is  answerable  for  his  own  negligence, 
whereby  a  letter  is  lost,  but  he  is  not  answerable  if  the  loss 
ensues  from  the  negligence  of  his  clerks  or  other  subor- 
dinates.' The  post-office  establishment  is  an  instrument 
of  government,  established  for  public  convenience,  and 
the  postmaster's  clerk  who  receives  a  letter  for  transmis- 
sion is  an  officer  of  government,  and  liable  for  his  own 
acts ;  but  he  is  not  the  agent  or  servant  of  the  postmaster.* 


*  Thus,  where,  by  a  local  act»  a 
waterworks  company  was  bound,  at 
the  request  of  town  improvement 
commissioners  to  put  fire  plugs  into 
its  mains,  and  afterward  keep  them  in 
repair,  at  the  cost  of  the  commissioners, 
in  whom  the  property  of  the  plugs 
was  vested,  it  was  held  that  the  water- 
works company,  and  not  the  commis- 
sioners, was  liable  for  injuries  result- 
ing to  another  from  the  non-repair 
of  a  plug-hole  in  such  pipe  (Bayley 
V.  Wolverhampton  Waterworks  Co., 
6  Hurlst.  &  N.  241 ;  and  see  Walker 
V,  Goe,  4  Id.  350). 

•  Schroyer  v.  Lynch,  8  Watts,  458 ; 
Wiggins  V,  Hathaway,  6  Barb.  632 ; 
Dunlop  V,  Munroe,  7  Cranch,  242 ; 
Bolant/.  Williamson,  i  Brevard,  181. 
See  Franklin  v.  Low,  i  Johns.  396 ; 
Carey  v.  Lawless,  13  Upper  Canada, 
Q.  B.  285.  Case  will  lie  against  a  post- 
master for  not  delivering  a  letter  on 
request,  but  not  if  postage  was  not 
paid  on  tender  of  the  letter  (Edwards 


V.  Dickinson.  12  Mod.  6).  Trover  has 
also  been  held  maintainable  (Teall  v, 
Felton,  I  N.  Y.  537).  Where  issue  is 
taken  on  the  negligence  of  the  post- 
master himself,  it  is  not  competent  to 
give  in  evidence  the  negligence  of  his 
assistants  (Dunlop  v,  Munroe,  7 
Cranch,  242). 

•  Lane  v.  Cotton,  i  Ld.  Raym. 
646.  In  Whitfield  v,  Despencer  (2 
Cowp.  765),  Lord  Mansfield  said: 
'*  As  to  an  action  on  the  case  lying 
against  the  party  really  offending, 
there  can  be  no  doubt  of  it ;  for  who- 
ever does  an  act  by  which  another 
person  receives  an  injury  is  liable  in 
an  action  for  the  injury  sustained.  If 
the  man  who  receives  a  penny  to  carry 
the  letters  to  the  post-office  loses  any 
of  them,  he  is  answerable;  so  is  the 
sorter  in  the  business  of  his  depart- 
ment; so  is  the  postmaster  for  any 
fault  of  his  own.'*  In  Keenan  v, 
Southworth  (no  Mass.  474),  Gray, 
J.,  said:     **  It  is  well  settled  in  Eng^ 
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An  action  has  been  maintained  against  a  postmaster  for 
the  acts  of  one  whom  he  permitted  to  have  the  care  and 
custody  of  the  mail  in  his  office,  not  having  been  sworn 
according  to  law  ;*  and  for  the  purpose  of  establishing 
negligence  on  the  part  of  a  postmaster,  it  is  competent  to 
prove  how  the  office  was  kept,  its  exposed  position,  and 
the  probability  arising  therefrom  that  the  loss  was  the 
consequence  of  such  exposure* 

§  322.  Army  and  Navy  officers.— Officers  of  the  army 
and  navy  are  within  the  protection  of  the  rule,  and  are 
not  responsible  for  the  misfeasances  or  negligence  of  the 
subordinate  officers  under  them.  Thus  it  has  been  held  that 
the  captain  of  a  sloop  of  war  is  not  answerable  for  dam- 
age done  by  her  running  down  another  vessel ;  the  mis- 
chief appearing  to  have  been  done  during  the  watch  of  the 
lieutenant,  who  was  upon  deck,  and  had  the  actual  direc- 
tion and  management  of  the  steering  and  navigating  of 
the  sloop  at  the  time,  and  when  the  captain  was  not  upon 
deck,  and  was  not  called  by  his  duty  to  be  there.*    The 


land  and  America  that  the  postmaster- 
general,  the  deputy  postmasters,  and 
their  assistants  and  clerks,  appointed 
and  sworn  as  required  by  law,  are 
public  officers,  each  of  whom  is  re- 
sponsible for  his  own  negligence  only, 
and  not  for  that  of  any  of  the  others, 
although  selected  by  him  and  subject 
to  his  orders.'' 

^  Bishop  V,  Williamson,  1 1  Maine, 
495;  Hutchins  v,  Brackett,  22  N.  H. 
252.  And  of  course  a  deputy  post- 
master is  liable  for  a  loss  sustained 
by  his  personal  negligence  in  office 
(Maxwell  t/.  Mcllvoy,  2  Bibb,  211; 
Rowningt/.  Goodchild,  3  Wilson,  443). 
See  Dox  v.  Postmaster-General,  i  Pet. 
318.  As  to  the  liability  of  contrac- 
tors for  carrying  the  public  mail,  see 
P<^t,  i  324. 


•  Ford  V.  Parker,  4  Ohio  St.  576, 
See  Story  on  Bailments,  §  463. 

^  Nicholson  z/.  Mouncey,  15  East, 
384.  No  action  can  be  maintained 
against  the  owners  of  a  transport 
vessel,  employed  by  the  government, 
for  damages  done  in  the  execution  of 
positive  orders  of  an  officer  of  the 
royal  navy,  under  whose  command 
she  was.  '*  This  immunity  does  not 
depend  upon  martial  law,  but  on  the 
ground  that  persons  acting  under  such 
orders  cannot  be  said  to  be  guilty  of 
negligence"  (Hodgkinson  z/.  Fernie, 
2  C.  B.  N.  S.  415).  In  Scott  v. 
United  States  (18  Ct.  of  CI.  i),  a  safe 
containing  money,  and  belonging  to  a 
disbursing  officer  stationed  at  a  camp 
in  Wyoming  Territory,  was  stolen 
from  his  tent  in  the  center  of  the 
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rule  is  otherwise,  of  course,  where  the  act  of  the  subordinate 
was  done  in  obedience  to  the  direct  orders  of  the  superior 
officer.  In  such  case  the  latter  is  liable  for  the  conse- 
quences of  the  act* 

§323.  Public-school  officers.— The  various  officers  and 
boards  to  whom  are  committed  the  care  and  control  of 
public  schools,  are  public  officers;  they  have  the  power, 
and  it  is  their  duty,  to  adopt  appropriate  rules  and  regula- 
tions for  the  government  of  schools  under  their  control, 
but  such  rules  must  be  not  only  reasonable,*  but  their  en- 


camp, while  he  was  asleep.  The  usual 
gruard  surrounded  the  camp.  Held, 
that  the  officer  was  not  chargeable 
with  negligence.  So  a  commissary  is 
not  responsible  for  the  misfeasances  of 
his  sub-agents,  unless  he  co-operated 
n  or  authorized  them  (Tracy  v,  Cloyd, 
10  W.  Va.  19). 

*  In  Castle  v.  Duryee  (i  Abb.  App. 
Dec.  327,  afPg  32  Barb.  480),  a  regi- 
ment, under  the  command  of  defend- 
ant, its  colonel,  was,  pursuant  to  of- 
ficial orders,  going  through  the  evolu- 
tions of  a  drill  in  the  presence  of  a 
large  number  of  spectators.  Defendant 
ordered  his  men  to  level  their  muskets 
and  aim  in  the  direction  of  the  crowd 
in  front.  He  then  gave  orders  iofire; 
whereupon  the  guns,  supposed  to  be 
loaded  only  with  blank  cartridges, 
were  discharged,  and  plaintiffs  wife 
was  seriously  wounded  by  a  musket 
ball.  The  court  charged,  among 
other  things,  that  no  action  could  be 
maintained  against  defendant  for  an 
act  done  by  him  in  the  execution  of 
his  office,  and  within  the  scope  of  his 
authority,  if  done  with  all  reasonable 
care  and  caution ;  nor  was  he  respons- 
ible for  the  negligence  of  those  un- 
der his  command,  unless  he  made  him- 
self a  party  to  the  negligence  by  giv- 
ing an  improper  order,  or  by  neglect- 
ing some  precaution  which  prudence 


required  him  to  adopt.  Held,  no  er- 
ror, and  a  verdict  for  plaintiff  was 
sustained.  So  the  commander  of 
a  government  war-vessel  who  seizes 
a  vessel  on  the  high  seas,  and  sends 
her  in  for  adjudication  for  a  breach 
of  a  particular  law,  is  liable  for  dam- 
ages, unless  there  was  reasonable 
ground  of  suspicion  that  she  was 
violating  the  laws  (Murray  v.  The 
Charming  Betsy,  2  Cranch,  64 ;  Little 
V,  Barreme,  2  Id.  170;  Maley  v,  Shat- 
tuck,  3  Id.  458;  The  Eleanor,  2 
Wheat.  345;  and  see  Burke  v.  Tre- 
vitt,  I  Mason,  96;  Stoughton  v. 
Dimick,  3  Blatchf.  356;  s.  C.  29 
Verm.  53s). 

*  DanenhofTer  v.  State,  69  Ind. 
295;  State  V,  Webber,  108  Id.  31; 
Thompson  v,  Beaver,  63  lU.  353; 
Roberts  v.  Boston,  5  Cush.  198 ; 
Sherman  v.  Charlestown,  8  Id.  160 ; 
Spiller  V.  Wobum,  12  Allen,  127; 
Hodgkins  v.  Rockport,  105  Mass.  475 ; 
State  V,  Burton,  45  Wise.  150;  Ferri- 
ter  V.  Tyler,  48  Verm.  444;  People  v. 
Medical  Soc.,  24  Barb.  570.  As  to  what 
constitutes  a  reasonable  rule  for  the 
government  of  a  school,  see  Burdick 
V.  Babcock  (31  Iowa,  562).  The  rea- 
sonableness of  a  rule  is  for  the  court, 
and  not  for  the  jury  (Fertich  v, 
Michener  [Ind.],  1 1  N.  £.  Rep.  605). 
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forceraent  must  also  be  reasonable,  in  the  light  of  exist- 
ing circumstances.^  The  recognized  rule  is  that  a  school- 
officer  is  not  personally  liable  for  a  mere  mistake  of  judg- 
ment in  the  government  of  his  school :  to  make  him  so,  it 
must  be  shown  that  he  acted  in  the  matter  complained 
of  wantonly,  willfully  and  maliciously,'  While  a  school 
district,  as  a  ^w^ ^/-corporation,  is  not  subject  to  a  private 
action  for  the  negligence  of  its  officers  in  the  management 
of  its  school  buildings  and  grounds,*  yet  where  the  trus- 
tees of  public  schools  are  created  corporations  by  statute, 
and  they  are  furnished  with  funds,  or  the  means  of  ob- 
taining funds,  adequate  for  the  maintenance  in  repair  of 
their  school  buildings,  they  are  liable  in  their  corporate 
capacity  for  injuries  resulting  from  a  neglect  to  do  so.* 


*  Fertich  v,  Michener,  [Ind.]  11 
N.  E.  Rep.  605,  where  it  was  said  : 
**  A  school  regulation  must  be  not 
only  reasonable  in  itself,  but  its  en- 
forcement must  also  be  reasonable  in 
the  light  of  existing  circumstances. 
The  habit  of  locking  the  doors  of  the 
school-room  during  the  opening  ex- 
ercises, observed  by  the  appellee^s 
teacher,  was  not  an  unreasonable  en- 
forcement of  the  rule  under  considera- 
tion«  in  moderate  weather  and  under 
ordinary  circumstances.  But  to  so 
lock  the  doors  on  an  extremely  and 
unusually  cold  morning,  without 
causing  special  care  and  attention  to 
be  given  to  the  comfort  of  such  pupils 
as  might  thereby  be  required  to  re- 
main in  some  other  part  of  the  build- 
ing, was  undoubtedly  both  an  un- 
reasonable and  a  negligent,  and  hence 
an  improper  enforcement  of  the  rule. 
.  .  .  In  the  enforcement  of  such  a 
rule,  due  regard  must  be  had  to  the 
health,  comfort,  age  and  mental  and 
physical  condition  of  the  pupils  and 
to  the  circumstances  attending  each 
particular  emergency." 


*  Cooper «/.  Mcjunkin,  4  Ind.  290; 
Gardner  v.  State,  Id.  633;  Danen- 
hoffer  V,  State,  79  Id.  75 ;  Elmore  v. 
Overton,  104  Id.  548;  Churchill  v, 
Fewkes,  13  III.  App.  520;  McCormick 
V,  Burt,  95  III.  263;  Dritt  V,  Snod- 
grass,  66  Mo.  286. 

'  In  an  action  to  recover  damages 
for  injury  to  plaintiff,  a  pupil,  by 
being  struck  by  lightning  while  in  a 
public  school-house,  the  rods  of  which 
were  allowed  to  become  out  of  re- 
pair. Held,  that  a  school  district  was 
not  liable  for  negligence  in  the  con- 
struction of  its  school-house,  or  in 
failure  to  repair  it  (Lane  v.  Wood- 
bury, 58  Iowa,  462).  s.  P.  Wood  V. 
School  District,  44  Iowa,  27 ;  Beach 
V.  Leahy,  11  Kans.  23.  See  Fay  v. 
Kent  55  Verm.  557;  and  see  ante^ 

S5  256, 319. 

*  In  an  action  by  a  teacher  to  re- 
cover from  a  school-board  for  a  per- 
sonal injury  occasioned  by  its  neglect 
to  repair  the  floor  of  a  passage-way, 
it  appeared  that  she  was  injured  by 
stepping  in  a  hole  therein,  six  by 
twelve  inches  large;    that  she  had 
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§  324.  Highway  commissioners.— Highway  officers  who 
have  sufficient  funds,  or  the  means  of  raising  them,  are 
personally  liable  for  neglect  to  repair  highways  in  their 
charge,^  but  not  for  the  negligent  acts  of  their  subordi- 
nates.* Where,  however,  they  have  no  funds,  and  no 
powers  to  raise  money  for  the  repair  of  roads,  they  are  not 
liable  for  injuries  sustained  in  consequence  of  their  failure 
to  do  so  :  *  they  are  not  bound  to  build  or  repair  a  bridge 
or  road  at  their  own  expense,  and  look  to  the  town  for  the 
cost.* 

§325.  Government  contractors.— Independent  contrac- 
tors with  the  government  are  not  the  agents  of  the  govern- 
ment, so  as  to  exempt  them  from  the  operations  of  the 
rule  of  respondeat  superior.  They  are  liable  to  the  same 
extent  as  other  masters  for  the  negligence  or  malfeasance 
of  their  servants.  Thus,  a  contractor  for  carrying  the 
mail,  who  employs  either  a  faithless  or  incompetent  serv- 
ant, or  one  through  whose  negligence  a  letter  is  lost,  is 
liable  to  the  sender  of  the  letter.*^    So  one  who  contracts 


seen  the  hole  three  weeks  previously ; 
that  a  portion  of  the  time  a  tom-off 
cover  of  a  dictionary  was  placed  over 
it;  and  that  when  she  fell,  her  eyes 
were  upon  her  pupils  and  their  books. 
Held,  that  there  was  not  such  con- 
tributory negligence  as  to  preclude 
her  from  recovering  (Bassett  v.  Fish, 
75  N.  Y.  303;  rev'g  12  Hun,  209 
[held  below,  that  the  action  could  only 
lie  against  the  trustees  personally]. 
See/^j/,  S  329. 

*  Hover  V.  Barkhoof,  44  N.  Y.  113. 

'  *'  If  the  doctrine  of  respondeat 
superior  were  applied  to  such  com- 
missioners, who  would  be  hardy 
enough  to  undertake  any  of  these 
various  offices,  by  which  much  valu- 
able but  unpaid  service  is  rendered 
to  the  country?'*  (per  Best,  C.  J., 
Hall  V.  Smith,  2  Bing.  156). 


»  Bartlett  v.  Crozier,  17  Johns.  439; 
Garlinghouse  V.Jacobs,  29  N.  Y.  297; 
People  V.  Hudson,  7  Wend.  474; 
People  V,  Adsit,  2  Hill,  619;  Barker 
V.  Loomis,  6  Id.  463.  A  surveyor 
of  highways,  under  the  English 
statute,  is  not  personally  responsible 
for  non-repair  ot  a  highway  (Young  v. 
Davies,  7  Hurlst.  &  N.  760. 

*  Winslow  V.  Mt.  Pleasant  16 
Wise.  613;  see  chapter  on  High- 
ways, post, 

»  Sawyer  v.  Corse,  17  Gratt.  230 ; 
overruling  Conwell  v,  Voorhecs,  13 
Ohio,  523.  See  Hutchins  v,  Brackett, 
2  Foster,  252.  In  CoUett  v.  London, 
&c.  R.  Co.  (16  Q.  B.  984X  defendant 
was  required  by  law  to  carry  the  mail, 
and  also  the  plaintiff,  as  an  officer  of 
the  post-office  department  accompany- 
ing the  mail.     Held,  that  the  plaintiff 
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with  the  state  to  keep  in  repair  certain  sections  of  a  state 
canal  is  liable  to  individuals  for  any  damages  sustained 
through  his  neglect  to  do  so.^  It  is  not  even  necessary 
that  he  should  have  had  notice  of  the  defect  which  caused 
the  injury." 


was  entitled  to  recover  against  the 
defendant  for  an  injury  suffered  by 
reason  of  the  negligence  of  its  servants 
in  charge  of  the  train. 

^  Robinson  v.  Chamberlain,  34 
N.  Y.  389;  Fulton  Fire  Ins.  Co.  v. 
Baldwin,  37  Id.  648 ;  Conroy  v.  Gale, 
47  Id.  665 :  aff'g  5  Lans.  344 ;  John- 
son V.  Belden,  47  N.   Y.  130;  afPg 


2  Lans.  433;  Hicks  v,  Dom,  42  N. 
Y.  47;  St.  Peter  v.  Denison,  58  Id. 
416;  Stack  V.  Bangs,  6  Lans.  262; 
see  ante,  §  298,  and  chapter  on  Canals, 
post, 

*  Conroy  v.  Gale,  5  Lans,  344. 
Compare  Phillips  v.  Commonwealth, 
44  Penn.  St.  197. 


CHAPTER  XIV. 


INCORPORATED  PUBLIC  TRUSTEES. 


§  336.  Former  rule  of  liability  of  statu- 
tory trustees. 

327.  Present  rule  of  liability  in  Eng- 
land. 

338.  Incorporated  administratiTe  boards. 


g  329.  Voluntary  corporations  perform 
ing  public  functions. 

33a  Trustees  not  liable  when  agents 
only. 

331.  Trustees  of  public  charities. 


§  326.  Former  rule  of  liability  of  statutory  trustees.— 
In  England,  many  works  tending  to  the  benefit  and  con- 
venience of  the  public,  and,  in  that  sense,  public  works, 
such  as  docks,  river  and  harbor  improvements,  light-houses 
and  the  like,  are  vested  in  trustees  created  and  incorpo- 
rated by  statute.  They  are  required,  in  substance,  to  apply 
all  moneys  received  by  them  by  way  of  rates  or  tolls  to 
the  proper  maintenance  of  the  works,  and  then  to  pay  the 
principal  and  interest  of  the  debt  Contracted  for  their  con- 
struction. It  was  for  some  time  held  ^  that,  inasmuch  as 
these  statutory  trustees  did  not  maintain  these  works  for 
profit,  or  receive  rates  or  tolls  therefrom  to  their  own  use, 
that  is,  to  be  divided  among  themselves  or  their  share- 
holders, but  acted  gratuitously,  in  the  administration  of  a 
public  trust,  and  the  application  of  funds  appropriated  by 
statute  to  particular  purposes — they  were  to  be  regarded  as 
public  servants ;  and  the  funds  in  their  hands  were  not  to 
be  subject  to  the  claims  of  individuals  suffering  damages  in 
consequence  of  a  negligent  discharge  of  official  duties  by 
the  trustees  or  their  agents,  in  the  absence  of  a  clear  indi- 
cation of  the  intention  of  the  legislature  that  they  should 
be  so  subject* 


^  See  Metcalfe  v.  Hetherington,  1 1 
Exch.  257;  s.  C.  again,  5  Hurlst.  & 
N.  719;  British  Cast  Plate  Co.  v. 
Meredith,  4  T.  R.  794;  Humphreys 
V.  Mears,  i  Man.  &Ryl.  187;  Boulton 


V,  Crowther,  2  Bam.  &  Cr.  703 ;  Coc 
V.  Wise,  5  Best  &  S.  440 ;  reversed, 
L.  R.  I  Q.  B.  711:  HoUiday  v.  St 
Leonard's,  11  C.  B.  N.  S  192. 

*  Duncan  v,  Findlater  (6  Q.  & 
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§  327.  Present  rule   of  liability   in   England.— But  this 
theory  has  been  wholly  rejected  by  the  highest  authority  * 


Fin.  894).  This  was  an  action  (a 
Scotch  appeal  decided  in  1839)  against 
public  trustees  of  a  turnpike  road,  for 
injuries  in  consequence  of  laborers, 
employed  by  them,  leaving  a  quantity 
of  stones  in  the  road,  thus  forming  a 
dangerous  obstruction  to  travelers  at 
night.  Held,  that  the  funds  raised  by 
the  statute,  which  ordained  that  they 
should  be  applied  to  the  purposes  set 
forth  and  '*  to  no  other  purpose  what- 
soever," could  not  be  charged  with 
compensation  for  such  an  injury.  *'  It 
is  impossible  to  suppose  "  said  Lord 
Chancellor  Cottenham,  *'that  the 
framers  of  this  statute  contemplated 
that  any  part  of  this  fund  would  be 
appropriated  for  the  purposes  of  af- 
fording compensation  for  any  act  of 
the  persons  who  might  be  employed 
under  the  authority  of  the  trustees." 
Referring  to  the  overruling  of  this 
case  by  Mersey  Docks  v,  Gibbs  {tnfra\ 
an  eminent  Scotch  judge,  in  a  recent 
case,  said :  **  During  the  thirty  years 
which  have  elapsed  since  the  judgment 
in  Duncan  v.  Findlater,  several  ac- 
tions have  been  dismissed  as  irrelevant, 
which  would  have  been  sustained  if 
this  court  had  been  acting  on  the 
principle  which  must  now  guide  them. 
But  an  infinitely  larger  number  of 
claims  against  statutory  trustees  or 
commissioners  for  injuries  sustained 
through  the  wrong-doing  or  negligence 
of  themselves  or  their  servants  have 
never  seen  the  light,  in  deference  to 
the  judgment  in  Duncan  v.  Findlater. 
Many  of  them  must,  from  various 
accidents,  be  now  incapable  of  resusci- 
tation, and  no  one  can  calculate  what 
an  amount  of  injustice  has  been  suf- 
fered by  the  suppression  of  these 
claims  for  a  long  period,  even  where 
they  can  still  be  brought  forward  "  (per 


Lord  President  Inglis    in    Virtue  v. 
Police  Commissioners,  i  R.  285). 

*  Mersey  Docks  v.  Gibbs,  L.  R. 
I  H.  L.  93 ;  II  H.  L.  Cas.  686.  That 
was  the  case  of  the  Liverpool  docks, 
built  and  maintained  by  the  members 
of  the  town-council  of  Liverpool,  who, 
with  their  successors,  were  created 
a  corporation  for  such  purpose;  all 
the  revenues  from  the  docks  to  be 
applied,  in  the  first  instance,  to  mak- 
ing and  maintaining  the  docks,  and 
then  to  the  payment  of  interest  on  the 
debt,  &c.  The  negligence  complained 
of  was  in  not  properly  maintaining  a 
dock,  which  vessels  were  invited  to 
enter,  so  that  plaintiffs  ship  struck  a 
bank  of  mud  as  she  was  endeavoring 
to  enter  the  dock.  The  decision  is 
fully  stated,  ante,  p.  488,  note  i ;  and 
see  ante^  p.  439,  note  2.  In  Mersey 
Docks  V.  Cameron  (11  H.  L.  Cas.  443), 
which  was  an  action  to  recover  poor 
rates  from  the  trustees  of  these  docks, 
LordWestbury  said:  '*The  Mersey 
Docks  are,  in  truth,  property  used  and 
occupied  for  the  profit  and  benefit  of  a 
number  of  persons,  and  it  is  the  saii^e 
thing  in  substance  as  if  the  docks  had 
been  demised  by  the  subscribers  to 
the  trustees,  on  the  terms  of  maintain- 
ing the  docks  and  paying  to  the  sub- 
scribers a  rent  equivalent  to  the  inter- 
est on  their  bonds.  They  are,  there- 
fore, occupiers  and  ratable  as  such." 
InWinch  v.  Conservators  of  the  Thames 
(L.  R.  7  C.  P.  458),  defendante  were 
incorporated  with  powers  to  maintain 
and  repair  a  towing-path  along  the 
upper  Thames  for  the  use  of  which 
they  were  entitled  to  take  toll.  Held, 
that  having  invited  the  public  to  use 
it,  they  were  bound  to  take  reasonable 
care  that  it  was  in  a  fit  condition  to  be 
used   as   a    towing-path    and   were 
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in  Great  Britain,  and  the  rule  is  now  fixed  that  such  statu- 
tory bodies  are  not  servants  of  the  crown,  so  as  to  be  exempt 
from  liability  for  the  negligence  of  their  employees ;  that, 
although  not  organized  for  purposes  of  profit,  and  admin- 
istering a  fund  raised  by  statute,  by  its  terms  made 
applicable  to  a  particular  purpose,  they  are  nevertheless 
liable  to  make  good  out  of  such  fund,  any  damage  which 
may  be  sustained  by  an  individual  by  reason  of  the  neg- 
ligence of  themselves  or  their  employees  in  the  line  of 
their  duty.  The  statute  creating  them  being  silent  on  the 
subject  of  their  liability,  the  legislature  is  deemed  to  have 
intended  that  they  should  have  the  same  duties,  and  that 
their  funds  should  be  subject  to  the  same  liabilities,  as  the 
general  law  casts  upon  private  persons  who  maintain  for 
profit  works  of  a  similar  character.  It  makes  no  differ- 
ence, it  is  said,  whether  they,  as  a  corporate  body,  were 
created  for  a  beneficial  or  for  a  fiduciary  purpose.*     Hav- 


liable  for  injuries  resulting  from  its 
defective  condition.  The  fact  that 
defendants  did  not  collect  tolls  for 
their  own  advantage,  but  merely  as 
trustees  for  the  public,  made  no  differ- 
ence with  respect  to  liability  in  such 
cases.  *  *  The  intention  of  the  legisla- 
ture in  such  cases  is  that  the  corpora- 
tion shall  have  the  same  duties,  and 
its  funds  shall  be  subject  to  the  same 
liabilities,  as  the  general  law  would 
impose  upon  a  private  person  having 
and  exercising  the  same  rights."  On 
appeal  (L.  R.  9  C.  P.  378)  judgment 
was  affirmed,  Bramwell,  B.,  saying: 
**  Since  Mersey  Docks  v,  Gibbs  [suproy 
we  must  hold  that  the  funds  of  this 
corporation  (though  established  for 
public  purposes)  are  liable  to  make 
good  the  damages  sustained  by  a  pri- 
vate person  from  any  breach  of  duty  on 
their  part,  and  that  there  is  nothing 
in  these  statutes  to  exempt  this  cor- 
poration from  the  duties  which  the 


common  law  would  cast  upon  a  pri- 
vate person  or  a  trading  corporation 
who  maintained  a  similar  towing-path 
along  a  public  navigation  and  levied 
tolls  for  its  use."  In  Southampton, 
&c.  Bridge  Co.  v,  Southampton  L. 
Board  (8  £1.  &  Bl.  812)  it  was  said: 
**  Since  Mersey  Docks  case  it  is  use- 
less to  contend  that  commissioners 
are  not  liable  simply  on  the  ground 
that  they  are  trustees  for  the  public. 
The  decision  of  each  case  must  turn 
on  the  construction  of  the  particular 
statute  under  which  the  commissioners 
are  appointed." 

>  Gibbs  t'.  Liverpool  Docks,  3  Hurlst 
&  N.  164,  per  Coleridge.  J.  "  The  fact 
that  a  public  body  acts  gratuitously 
for  the  benefit  of  the  public,  is  no  rea- 
son for  exempting  it  from  liability  for 
damages  resulting  from  the  negligent 
performance  of  a  duty  intrusted  to  it" 
(Clothier  v.  Webster,  12  C.  B.  N.  S. 
790). 


<  •    * 


•  '»^  • 
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ing  undertaken,  or  being  bound,  to  perform  certain  duties,  it 
is  immaterial  whether  these  duties  are  imposed  by  reason 
of  the  possession  of  property,  or  by  the  assumption  of  an 
office  or  however  they  may  arise,  the  trustees  are  held  to 
be  liable  to  a  private  action  for  negligence,* 

§  328.  Incorporated  administrative  boards.— We  are  not 
aware  that  this  system  of  constructing  and  maintaining 
public  works  by  statutory  trustees,  administering  funds  for 
particular  purposes  under  statutory  directions,  not  for 
profit  but  for  the  public  benefit,  has  any  precise  parallel  in 
this  country.  It  is  not  uncommon  that  statutes  endow 
particular  administrative  boards,  organized  for  public 
purposes,  with  a  corporate  character,  and  entrust  them 
with  funds  to  be  applied  to  particular  purposes,  in  the 
interest  of  the  public.  Whether,  in  a  g^ven  case,  such  a 
corporate  body  is  a  public  servant,  exempt  from  liability 
for  the  negligence  of  its  employees  in  the  line  of  their 
employment,  or,  on  the  other  hand,  is  an  independent 
body,  only  auxiliary  to,  and  not  a  part  of,  the  government, 
and  hence  liable,  must  be  determined  by  the  language  of 
the  statute  creating  it,  as  indicating  the  intention  of  the 
legislature.'    In  Mississippi,  the  legislature  created  a  cor- 


^  The  superintendence  and  man- 
agement of  all  lighthouses  and  beacons 
in  England  are  vested  by  statute  in 
the  corporation  of  Trinity  House,  to 
which  extensive  powers  are  given,  to 
be  exercised  with  the  consent  of  the 
government  Board  of  Trade.  The 
light-dues  levied  by  it  are  directed  to 
be  carried  to  the  account  of  a  fund, 
out  of  which  are  to  be  paid  the  ex- 
penses of  the  service  of  lighthouses  and 
beacons,  the  corporation  accounting 
to  the  Board  of  Trade  for  all  receipts 
and  expenditures,  and  the  accounts 
are  to  be  audited  by  the  Commissioners 
of  Audit.  Held,  that  this  corporation 
was  not,  by  virtue  of  the  statute,  a 


servant  of  the  Crown  so  as  to  be  ex- 
empt from  liability  for  negligence  in 
the  performance  of  the  duties  with 
which  it  was  charged;  and  where, 
therefore,  in  removing  a  partially  de- 
stroyed beacon,  vested  in  the  corpo- 
ration, its  servant  negligently  left 
standing  under  water,  an  iron  stump  on 
which  plaintiff's  ship  struck,  the  cor- 
poration was  liable  (Gilbert  v.  Trinity 
House,  L.  R.  17  Q.  B.  Div.  795). 

*  It  has  been  uniformly  held  that 
when  the  trustees  of  a  village  are 
created  a  body  corporate  (and  not  till 
then),  they  become  liable  in  their  cor- 
porate character  for  the  negligent  acts 
and  omissions  of  their  servants  and 
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poration  consisting  of  two  persons  from  each  of  three 
counties  bordering  on  the  Mississippi  River,  and  their 
successors,  elected  every  two  years  by  the  governing  boards 
of  the  three  counties.  It  was  made  their  duty  to  rebuild, 
strengthen  and  elevate  old  levees,  and  make  new  ones,  and 
"  do  all  acts  necessary  in  their  opinion  to  secure  the  counties 
under  their  charge  from  overflow  ; "  and  to  this  end,  they 
were  empowered  to  raise  a  fund  by  levying  a  tax.  It 
was  claimed  that  the  commissioners  so  negligently  and  un- 
skillfully  constructed  a  levee  that  it  gave  way  before  the 
pressure  of  highwater,  whereby  the  plaintiflPs  lands  were 
inundated,  and  his  crops  destroyed.  In  an  action  against 
the  board,  it  was  held  that  the  commissioners  were  simply 
public  officers,  clothed  with  corporate  capacity  solely  for 
the  convenience  of  administration,  and  that  the  tax  was 
for  a  special  purpose,  and  could  not  be  appropriated  to  pay 
damages  for  the  default  of  the  commissioners.^    This  de- 


agents  in  the  line  of  their  employment 
(Hickok  V.  Plattsburgh,  16  N.  Y.  161, 
note ;  Conrad  v.  Ithaca,  Id.  1 58 ;  Peck 
V,  Batavia,  32  Barb-  634).  See  ante^ 
§  256.  As  to  the  liabilities  of  Local 
Boards  in  England,  see  Smith  v. 
West  Derby,  L.  R.  3  C.  P.  Div.  423 ; 
White  V,  Hindlcy  Local  Board,  L.  R. 
10  Q.  B.  219.  In  Ruck  v.  Williams 
(3  Hurlst.  &  N.  308),  Baron  Bramwell 
said :  ''I  can  well  understand  that  if 
a  person  undertakes  the  office  or  duty 
of  a  commissioner,  and  there  is  no 
means  of  indemnifying  him  against 
the  consequences  of  a  slip^  it  is  reason* 
able  to  hold  that  he  should  not  be 
responsible  for  it.  I  can  also  under- 
stand that  if  one  of  several  commis- 
sioners does  something  not  within 
the  scope  of  his  authority,  the  com- 
missioners as  a  body  are  not  liable; 
but  where  commissioners  who  are  a 
^«/aj/-corporate  body,  are  not  affected 
(/.  ^.,  personally)  by  the  result  of  the 
actions,  inasmuch  as  they  are  author- 


ized by  act  of  Parliament  to  raise  a 
fund  for  payment  of  the  damages,  on 
what  principle  is  it  that  if  an  individual 
member  of  the  public  suffer,  from  an 
act  bona  fide^  but  erroneously  done, 
he  is  not  to  be  compensated  ?  It 
seems  to  me  inconsistent  with  actual 
justice,  and  not  warranted  by  any 
principle  of  law/' 

*  Nugent  V,  Mississippi  Levee 
Com'rs,  58  Miss.  197.  In  that  case, 
the  Mersey  Docks  case  {supra)  was 
urged  in  support  of  the  action,  but 
was  held  not  to  apply;  the  court  say- 
ing that  to  hold  the  fund  chargeable 
with  such  damages  would  make  the 
tax-payers  liable  as  insurers  against 
damages,  instead  of  contributors  to  a 
fund  to  be  used  in  preventing  the 
recurrence  of  damages.  **To  entail 
so  alarming  a  liability  on  property- 
holders,  without  their  free  consent, 
ought  to  require  a  very  plain  expression 
of  the  legislative  will." 
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cision  is  in  harmony  with  the  principles  already  stated 
(§  253)  ;  the  board  was  not  a  voluntary  corporation  repre- 
senting the  inhabitants  of  certain  territory,  but  a  con- 
trivance of  the  state  to  assist  in  its  government. 

§  329.  Voluntary  corporations  performing  public  functions. 
— ^The  case  is  different  from  that  of  a  corporation  organ- 
ized voluntarily  by  the  inhabitants  of  a  particular  territory, 
under  the  authority  of  a  general  statute,  with  powers  to 
perform  certain  public  duties,  and  to  that  end,  to  raise  a 
fund  by  taxation.  Thus,  in  New  York,  under  a  statute 
which  authorizes  the  inhabitants  of  two  or  more  school 
districts  to  consolidate  them  into  a  union-district,  and  to 
elect  trustees,  who,  with  their  successors,  are  created  a  cor- 
poration, and  intrusted  with  a  fund  to  further  the  objects 
contemplated,  it  has  been  held  that  such  a  corporation  is 
liable  for  injuries  resulting  from  the  negligence  of  the 
trustees  in  the  discharge  of  their  duties,  e.g.^  in  not  taking 
reasonable  care  that  the  floor  of  a  school-house  in  their 
charge  was  in  a  fit  state  of  repair.^  It  is  obvious  that  the 
character  of  such  an  independent  corporation  differs  widely 
from  that  of  a  Board  of  Education,  connected  with  munic- 
ipal government,  having  no  treasury,  and  created  by  the 
sovereign  authority  of  the  state  to  exercise  a  purely  public 
function  and  agency.  Such  boards  enjoy  the  immunity  of 
government  agents.' 


*  Bassett  v.  Fish,  75  N.  Y.  303; 
rev^g  12  Hun,  209.  The  action  was 
against  the  trustees  individually,  and 
judgment  was  had  for  the  plaintiff; 
but  it  was  held,  on  appeal,  that  the  ac- 
tion lay,  if  at  all,  against  the  corpora- 
tion, as  such ;  Folger,  J.,  saying :  ' *  It 
may  be  that  if  one  of  the  trustees  had 
been  duly  charged  by  the  corporate 
body,  as  its  agent  or  servant,  distinct 
from  his  relation  as  a  corporator,  with 
a  duty  and  responsibility,  the  neglect 


of  which  brought  damage  to  another, 
he  would  be  liable  as  a  private  person 
therefore.  But  it  is  not  seen  how  a  mem* 
ber  of  a  corporate  body,  upon  which 
body  a  duty  rests,  can  be  held  individ- 
ually liable  for  the  neglect  of  its  duty 
by  that  body.  There  is  no  duty  upon 
him  to  act  individually.  If  there  is  neg- 
lect to  exert  its  powers  or  all  its  means, 
it  is  the  neglect  of  the  body  and  not 
of  the  individuals  composing  it." 
*  Donovan  v.  Board  of  Education 
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§  330.  Trustees  not  liable  when  agents  only.— To  render 
the  trustees  of  a  public  work  liable  as  a  corporate  body,  it 
must  appear  not  only  that  the  legislature  intended  to  con- 
stitute them  a  corporation,  but  also  to  cast  upon  them  the 
burdens  incident  to  ownership  or  control.  Where  the  own- 
ership is  vested  in  a  municipal  corporation,  by  whose  appoint- 
ment the  trustees  act,  they  themselves  owning  no  property, 
and  holding  and  managing  the  work  solely  for  the  benefit  of 
the  municipality,  to  which  they  are  accountable  for  all  re- 
ceipts therefrom,  the  trustees  are  mere  representatives  and 
agents;  consequently  they  are  not  liable  for  the  negligence 
of  their  employees  in  the  management  of  the  work.^ 

§  331.  Trustees  of  public  charities.— It  is  universally  con- 
ceded that  infancy,  insanity,  infirmity  and  helpless  poverty 


85  N.  Y.  117;  Finch  v.  Board  of  Edu- 
cation, 30  Ohio  St.  37.  Sec  ante^ 
S§  295,  2^. 

*  On  an  interpretation  of  the  stat- 
ute providing^  for  the  appointment  of 
trustees  of  the  New  York  and  Brook- 
lyn bridge,  it  was  held  that  they  were 
mere  representatives  and  agents  of 
the  two  cities,  and  not  the  leg^l  supe- 
riors of  a  laborer  injured  while  work- 
ing on  the  bridge,  and  the  doctrine  of 
respondeat  superior  did  not  apply 
(Walsh  V,  N.  Y.  and  Brooklyn  Bridge 
Trustees,  96  N.  Y.  427).  **  The  trust- 
ees are  mere  representatives  and 
agents,  and  not  the  legal  superiors  of 
the  laborer  who  caused  the  accident. 
They  are  entitled  to  all  the  immunities 
of  public  agents  charged  with  a  duty 
which,  from  its  nature,  could  not  be 
exercised  without  availing  themselves 
of  the  services  of  others ;  and  the  doc- 
trine of  respondeat  superior  does  not 
apply  to  such  cases.  They  are  no 
more  responsible  for  the  negligence  of 
laborers  employed  by  them  than  the 
commissioner  of  public  works,  or  the 
commissioners  of  the  Central  Park  in 


the  city  of  New  York  would  be  re- 
sponsible for  the  negligence  of  labor- 
ers employed  by  them  in  the  discharge 
of  the  multifarious  duties  devolved 
upon  them  as  municipal  agents  "  (lb. 
per  Earl,  J.).  In  an  action  subse- 
quently brought  for  the  same  injury 
against  the  cities  of  New  York  and 
Brooklyn,  held,  on  demurrer,  that 
plaintiff  was  entitled  to  recover  (Walsh 
V,  New  York,  41  Hun,  299).  In  an 
action  against  the  same  trustees  as  in- 
dividuals, to  recover  damages  for  in- 
juries alleged  to  have  been  caused  by 
their  negligence,  it  appeared  that  the 
plaintiff  was  thrown  down  by  a  crowd 
upon  the  bridge,  trampled  upon  and 
injured.  Forty -four  policemen  had 
been  appointed  by  the  superintendent 
of  the  bridge,  who  performed  duty  as 
regular  policemen,  one  half  being  on 
duty  at  the  time.  Held,  that  assum- 
ing the  policemen  were  not  legally  ap- 
pointed, as  the  injury  did  not  arise 
from  any  such  illegality,  the  defend- 
ants* neglect  in  making  regular  ap- 
pointments did  not  make  them  liable 
(Hannon  v,  Agnew,  96  N.  Y.  439). 
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have  a  claim  upon  the  protecting  care  of  the  state.  Cor- 
porate trustees,  instituted  for  the  purpose  of  extending 
such  care,  on  a  principle  of  charity,  and  administering 
funds  contributed  for  that  object  from  the  public  treasury  or 
by  private  bounty,  without  the  expectation  or  right  on  their 
part  to  receive  compensation  for  their  own  benefit,  having 
no  capital  stock  and  no  provision  for  making  dividends  or 
profits,  are  public  servants;  having  exercised  due  care  in  the 
selection  of  their  agents,  they  are  not  liable  as  a  corpo- 
ration for  the  negligence  of  such  agents  in  the  line  of  their 
employment,  resulting  in  an  injury  to  another.  Their 
funds  are  not  to  be  diminished  by  any  such  casualties, 
it  is  held,  unless  a  contrary  legislative  intention  can  be 
gathered  from  the  statute.^    The  rule  will  not  apply,  of 


*  McDonald  v,  Massachusetts  Gen- 
eral Hospital,  1 20  Mass.  432.  In  that 
case,  plaintiff  was  brought  to  defend- 
ant's hospital  with  a  fractured  limb, 
and  he  offered  to  prove  on  the  trial 
that  the  fractured  bone  was  not  prop- 
erly set,  by  reason  either  of  the  in- 
competency and  negligence  of  a  house 
pupil  who  attended  him,  or  of  the 
negligence  of  the  attending  surgeon. 
The  defendant  was  a  public  charitable 
institution,  organized  under  the  stat- 
ute, and  deriving  its  funds  from  legis- 
lative grants,  and  donations  and  be- 
quests from  private  persons.  Held, 
that  the  offer  was  properly  refused, 
and  a  direction  of  a  verdict  for  de- 
fendant was  not  error.  Devens,  J., 
said :  **  If  there  has  been  no  neglect 
on  the  part  of  those  who  administer 
the  trust  and  control  its  management, 
and  if  due  care  has  been  used  by  them 
in  the  selection  of  their  inferior  agents, 
even  if  injury  has  occurred  by  the  neg- 
ligence of  such  agents,  defendant  can- 
not be  made  responsible.  The  funds 
intrusted  to  it  are  not  to  be  diminished 
by  such  casualties,  if  those  immedi- 
ately controlling  them  have  done  their 


whole  duty  in  reference  to  those  who 
have  sought  to  obtain  the  benefit  of 
them."  It  was  further  held  that  the 
facts  that  the  corporation,  by  its  rules, 
required  patients  to  pay  for  their 
board  according  to  their  circum- 
stances and  the  accommodation  they 
received — that  no  person  had,  individ- 
ually, a  right  to  demand  admission, 
and  that  the  trustees  were  to  deter- 
mine who  were  to  be  received,  did  not 
render  it  the  less  a  public  charity.  In 
Gooch  V,  Asso.  for  Relief  of  Aged  Fe- 
males (109  Mass.  558),  it  was  held 
that  plaintiff,  who  had  been  admitted 
as  an  inmate  of  defendant's  home 
(supported  wholly  from  voluntary  do- 
nations) subject  to  its  rules,  could  not 
recover  damages  for  her  removal 
therefrom  by  its  managers,  the  rules 
reser\nng  to  the  managers  the  right  to 
dismiss  at  any  time  any  inmate  who 
should  prove  disobedient  and  trouble- 
some. The  leading  English  case  is 
Heriot's  Hospital  v.  Ross  (12  CI.  & 
Fin.  507),  where  plaintiff  sought  to  re- 
cover damages  for  the  refusal  of  the 
trustees  of  the  Hospital  (founded  for 
the  maintenance   and   education  of 
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course,  to  a  private  corporation  exercising  a  public  func- 
tion, or  engaged  in  a  work  of  charity,  if  its  operations  are 
carried  on  for  the  private  gain  of  its  members.     It  is  not 


poor,  fatherless  boys)  to  admit  the 
plaintiff  to  its  benefits.      The  court 
below  held  the  plaintiff  eligible,  and 
the    action    well  brought.     But   the 
House  of  Lords,  on  appeal,  held  that 
the  action  would  not  lie.    Lord  Camp- 
bell said:    ^'It  seems  to  be  thought 
that  if  charity  trustees  are  guilty  of  a 
breach  of  trust,  the  persons  damnified 
have  a  right  to  be  indemnified  out  of 
the  trust  funds.     This  is  contrary  to 
all  reason,  justice  and  common  sense. 
The  trustees  would  in  that  case  be  in- 
demnified against  the  consequences  of 
their  own  misconduct,  and  the  real 
object  of  the  charity  would  be  defeat- 
ed.    If  there  has  been  a  wrong  com- 
mitted by  the  charity  trustees    .     .     . 
damages  are  to  be  paid  from  the  pocket 
of  the  wrong-doer,  not  from  a  trust 
fund."    The  three  Lords  (Cottenham, 
Brougham  and  Campbell)  who  took 
part  in  this  decision,  each  referred  to 
Duncan  v,  Findlater  (6  CI.  &  Fin. 
894)  as  directly  in  point  and  decisive 
of  this  case.    Both  cases  were  cited 
by  counsel  in  Mersey  Docks  v,  Gibbs 
{ante^  p.  553,  note  i)   as  authorities 
for  the  proposition  that  a  trust  fund 
was  not  subject  to  a  claim  for  damages 
by  reason  of  the  negligence  of  the 
trustee.     The  Findlater  case  was  ex- 
pressly overruled  in  the  Mersey  Docks 
case;  the  Heriot's  Hospital  case  was 
not  referred  to  in  the  opinions  deliv- 
ered ;  but  it  may  be  fairly  questioned 
whether  the  two  cases  do  not  fall  to- 
gether.   The  Heriot's  Hospital  case 
was  relied  upon,  however,  in  Boyd  v. 
Insurance  Patrol  (113  Penn.  St.  269). 
In  that  case,  the  defendant  was  a  cor- 
poration whose  object,  declared  by  its 
charter,  was  to  "  protect  and  save  life 
and  property  in  or  contiguous  to  burn- 


ing buildings,  and  to  remove  and  take 
charge  of  such  property  or  any  part 
thereof,  when  necessary."    A  fire  oc- 
curring, officers  of  the  Patrol,  in  order 
to  protect  the  property  from  injury  by 
water,    spread   tarpaulins  upon   the 
upper  floor  of  the  building;  coming  a 
few  days  afterwards  to  remove  the 
tarpaulins,  one  of  the  ofiicers  threw 
them  from  the  upper  story  to  the  side- 
walk, and  a  passer-by  was  struck  and 
killed.     It  was  contended  that  the  In- 
surance Patrol,  whether  regarded  as 
a  public  agent,  auxiliary  to  the  city  of 
Philadelphia,  or  the  government,  or  as 
a  public,  charitable  institution,  was 
not  liable  for  the  malfeasance  or  neg- 
ligence of  its  employees.     There  was 
no  proof  as  to  whether  or  not  the  In- 
surance Patrol  had  any  working  capi- 
tal ;  whether  any,  and  if  any,  what  in- 
comes or  sources  of  revenue  it  may 
have  had  as  means  of  conducting  its 
business,   or  as  to  the   manner  in 
which  its  business  was  or  had  been 
conducted,  whether  as  a  general  or 
public  charity,  or  otherwise;  the  only 
evidence  on  the  subject  being  the 
charter  under  which  it  was  author- 
ized to  act.    There  was  no  provision 
in  the  charter  for  capital  stock,  for 
dividends  or  profits,  or  for  rates  of 
charge.    On  the  other  hand,  the  char- 
ter contained  no   express    provision 
that  the  corporation  was  to  be  con- 
ducted wholly  in  the  public  interest, 
or  as  a  public  charity;  it  was  not 
stated  that  it  was  supported  by  volun- 
tary contribution,  or  by  appropriation 
from  the  state  or  the  city,  or  that  its 
services  were  to  be  gratuitously  ren- 
dered.   Held,  that  such  a  corporation, 
in  order  to  establish  its  exemption 
from  the  general  rule  of  a  master's 
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the  object  alone  of  a  corporation  which  makes  it  chari- 
table, within  the  meaning  of  the  rule ;  it  is  the  mode  in 
which  that  object  is  sought  to  be  attained  as  well  as  the 
purpose  for  which  it  is  pursued^ 


liability  for  the  n^^ligence  of  a  serv- 
ant, must  show  (the  charter  being 
silent  on  the  subject)  that  it  was,  in 
fact,  conducted  as  a  public  charity; 
that  its  services  were  gratuitously  ren- 
dered to  the  public  for  the  public 
good ;  and  that  the  charter  alone  was 

Vol.  I— 86 


inadequate  for  that  purpose.  Having 
failed  to  do  so,  a  dismissal  of  the  com- 
plaint on  the  ground  of  such  exemption 
was  error. 

1  Per  Clark,  J.,  Boyd  v.  Insurance 
Patrol,  supra. 
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